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PUBLISHER'S  PREFACE 


This  work  was  originally  published  in  1898.  The  aim  of  the 
author  in  this,  as  in  former  editions,  is  to  state  clearly,  accurately 
and  in  language  as  free  as  possible  from  technicalities,  the  ele- 
mentary rules  and  principles  of  American  law  with  which  it 
seems  most  important  that  business  men  should  be  familiar,  his 
object  being  to  make  an  instructive  manual  and  reference  work 
for  general  readers  and  men  of  affairs,  and  a  practical  text-book 
for  use  in  schools  and  colleges  where  commercial  branches  are 
taught.  Though  the  book  has  been  recognized  as  standard  and 
has  formed  the  basis  of  the  work  of  many  of  the  leading  com- 
mercial schools  and  departments  throughout  the  country  for  many 
years,  the  present  revision  has  seemed  a  practical  necessity  owing, 
among  other  things,  to  the  recent  adoption  in  many  states  of 
uniform  commercial  codes,  and  to  occasional  important  develop- 
ments and  applications  of  legal  rules,  or  to  statutory  changes  in 
the  law. 

In  this,  as  in  former  editions,  an  effort  has  been  made  to  render 
the  work  as  practical  as  possible.  Business  men  are  interested 
chiefly  in  knowing  the  general  nature  and  extent  of  their  legal 
rights  and  duties.  For  this  reason  technicalities  and  details  of 
jurisdiction  and  procedure  have  been  excluded,  as  the  space  neces- 
sary to  their  discussion  is  rnuch  better  occupied  with  the  prac- 
tical rules  of  general  contract  law  and  the  rules  applicable  to  ne- 
gotiable instruments,  agency,  partnership,  business  corporations, 
sales  of  chattels,  and  the  like. 

The  entire  work  has  been  thoroughly  revised  and  many  parts 
of  it  have  been  entirely  rewritten.  The  text  of  the  negotiable 
instruments  law,  in  force  in  over  forty  American  jurisdictions, 
has  been  printed  as  the  basis  of  the  work  on  commercial  paper, 
accompanied  by  explanatory  notes  and  illustrations,  and  the  chap- 
ters on  fire  insurance  have  been  largely  rewritten  with  reference 
to  the  standard  policies  in  force  in  most  of  the  states.     A  new 
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chapter  upon  wills  and  administration  has  been  added  for  the 
benefit  of  the  general  reader  and  for  the  use  of  teachers  who  de- 
sire to  present  the  subject  in  the  class  room.  Reference  has  so 
been  made  to  the  more  important  changes  in  the  law  embodied  in 
the  uniform  sales  act,  and  the  matter  on  corporations  has  been 
considerably  expanded.  Shorter  definitions  and  statements  of  the 
law  have  frequently  been  substituted  in  the  present  edition  and 
the  number  of  practical  illustrations  of  the  application  of  legal 
principles  has  been  considerably  increased,  and  many  additional 
questions  and  problems  for  review  have  been  given.  Nearly  one 
hundred  practical  legal  and  commercial  forms  have  been  dis- 
tributed throughout  the  text  or  embraced  in  the  appendix,  and  a 
complete  glossary  has  been  added. 

The  entire  work  of  revision  has  been  done  by  the  author  per- 
sonally, who  has  brought  to  bear  upon  it  his  long  experience  both 
as  a  teacher  and  as  an  active  practitioner  of  the  law. 

Both  author  and  publishers  desire  to  acknowledge  their  in- 
debtedness for  valuable  suggestions  as  to  the  preparation  of  this 
edition,  to  Stephen  W.  Oilman,  Professor  of  Business  Adminis- 
tration, Commercial  Law  and  Accounting  in  the  University  of 
Wisconsin,  and  Prof.  J.  B.  Geijsbeek,  Dean  of  the  School  of 
Commerce  of  the  University  of  Denver,  and  to  many  others, 
teachers  and  accountants,  who  have  used  the  former  editions  of 
the  book  professionally  or  in  the  class  room. 

The  Bobbs-Merrill  Company. 

Indianapolis. 
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NOTE  TO  THIRD  EDITION. 

In  this  edition  no  substantial  changes  have  been  made  in  the 
arrangement  or  matter  of  the  book.  Some  inaccuracies  have  been 
corrected,  however,  and  some  paragraphs  and  notes  have  been 
added  or  rewritten  by  the  author.  This,  it  is  beHeved,  materially 
increases  its  value  both  to  teachers  and  pupils  as  a  readable,  teach- 
able exposition  of  the  fundamentals  of  our  business  law  of  today. 

The  Bobbs-Merrill  Company. 
Indianapolis, 
October  1,  1922. 
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CHAPTER  I. 

OF  LAW  IN  GENERAL. 

§  1.    Importance  of  legal  study — The  law  a  system. — Sir 

William  Blackstone,in  the  introduction  to  his  famous  Commen- 
taries, states  that:  "The  science  of  law  should  in  some  manner 
and  in  some  degree  be  the  study  of  every  free  citizen."  If  this  was 
true  in  his  day  and  generation,  how  much  more  occasion  is  there 
in  this  country  and  at  this  time  for  some  knowledge  of  the  law, 
particularly  in  such  of  its  branches  as  have  to  do  with  the  increas- 
ingly complex  transactions  and  agencies  involved  in  modern  busi- 
ness and  commercial  life?  That  this  occasion  is  recognized  is 
evidenced  by  the  fact  that  in  every  law  school  a  growing 
proportion  of  the  student  body  is  taking  the  full  professional 
course  with  an  eye  single  to  its  value  as  a  direct  preparation  for 
a  business  career.  Indeed,  it  may  be  confidently  stated  that  no 
man  is  properly  equipped  for  the  management  of  property  and  af- 
fairs, or  for  the  duties  of  a  successful  manager,  proprietor,  au- 
ditor or  accountant,  without  some  considerable  knowledge  of  the 
fundamental  principles  of  the  law  of  property  and  the  law  gov- 
erning the  various  means,  agencies  and  associations  by  which  it 
is  owned  and  disposed  of,  administered  and  controlled. 

It  should  be  noted  at  the  outset  that  the  law  is  not  a  mass  of  ar- 
bitrary rules,  but  consists,  in  the  main,  of  a  series  of  general  prin- 
ciples founded  upon  justice  and  experience  and  the  social  and 
business  habits  and  needs  of  the  community.  These  principles  are 
so  closely  related  and  interwoven  as  to  constitute  a  more  or  less 
coherent  and  harmonious  system  in  all  civilized  communities. 
Some  general  idea  of  the  nature  and  origin  of  our  law  and  the 
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mariner  in  which  it  controls  or  influences  human  conduct  is  there- 
fore necessary  at  the  outset. 

§  2.  Different  meanings  of  the  word  "law."— /w  its  widest 
sense  the  word  "law"  signifies  a  rule  of  action;  that  which  is  set, 
fixed,  prescribed  or  laid  down  beforehand.  So  defined  it  includes 
not  only  the  rules  of  action  that  control  or  influence  the  conduct 
of  men  in  communities,  whether  such  rules  are  recognized  and 
enforced  by  the  authority  of  states  and  nations,  or  by  public  opin- 
ion merely,  but  it  is  also  descriptive  of  the  order,  sequence,  or 
course  of  nature.  We  therefore  speak  of  the  laws  of  gravitation, 
of  mechanics,  or  of  optics. 

Much  confusion  arises  from  a  failure  to  distinguish  between 
what  are  rather  vaguely  called  moral  laws,  and  technical  or  posi- 
tive law.  If  a  rule  of  conduct  is  merely  moral,  either  in  the  sense 
of  being  right  according  to  generally  accepted  notions  of  what 
constitutes  virtue  or  goodness,  or  because,  for  some  other  reason, 
it  meets  with  more  or  less  general  approval,  it  differs  from  actual 
or  positive  law  in  that  the  power  of  the  state  cannot  be  appealed 
to  in  case  it  is  disregarded.^ 

§  3.  Same — Positive  law — Definition  and  nature. — Techni- 
cal or  positive  law — the  law  of  the  courts  and  lawyers — may  be 
defined  as  a  general  rule  of  conduct,  or  of^  external  human  action, 
prescribed  and  enforced  by  public  authority.^  Other  meanings  of 
the  word  "law"  may  be  treated  as  figurative  merely. 

§  4.    International  and  municipal  law  distinguished. — Law 

is  either  international  or  municipal.     International  law  is  that 
system  of  rules,  established  by  the  common  consent  of  civilized 

'  The  phrases,  law  of  nature,  law  of  God,  divine  law,  law  of  reason  or 
right  reason,  natural  justice  and  natural  equity,  are  also  rather  loosely  em- 
ployed, but  usually  to  describe  those  rules  or  precepts  which  meet  with  the 
general  approval  of  mankind,  because  they  satisfy  what  we  call  the  con- 
science or  the  moral  sense. 

^By  public  authority  is  meant  the  state;  and  a  state  may  be  defined  as  a 
community  of  persons,  living  within  certain  limits  of  territory,  under  a 
permanent  organization  which  aims  to  secure  the  prevalence  of  justice 
and  to  promote  the  common  peace  and  welfare  by  self-imposed  laws. 
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nations,  which  regulates  their  intercourse  with  one  another.  It 
has  sometimes  been  denied  to  be  positive  la;w  at  all,  because  there 
is  no  international  tribunal  to  which  a  nation  may  appeal  if  its 
rights  are  invaded  by  another. 

Municipal  law,  on  the  other  hand,  is  not  prescribed  by  the  com- 
mon consent  of  nations,  but  by  the  supreme  power  in  a  particular 
state  or  nation.  It  is  without  binding  force  outside  its  territo- 
rial limits,  except  so  far  as  other  states  or  nations  see  fit,  in  ex- 
ceptional cases,  to  recognize  and  apply  it.^  Municipal  law,  there- 
fore, is  a  rule  of  civil  conduct  prescribed  and  enforced  by  the 
supreme  power  in  a  state,  regulating  the  intercourse  of  the  state 
with  its  inhabitants  and  of  those  inhabitants  with  each  other.  It 
is  immaterial  whether  founded  on  statutes  or  constitutions  or 
upon  usage  and  custom. 

§  5.  Moral  basis  of  positive  law. — From  the  distinctions  al- 
ready drawn  we  must  not  understand  that  law  in  its  technical 
sense  has  no  ethical  or  moral  basis.  It  is  largely  the  reflection  of 
popular  convictions,  not  only  of  what  appears  morally  just  and 
proper,  but  of  what  seems  reasonable,  convenient  and  expedi- 
ent, in  view  of  circumstances  of  climate,  habits,  occupation  and 
surroundings.  The  positive  law,  however,  does  not  define  and 
enforce  all  moral  duties,  both  because  they  are  often  very  diffi- 
cult to  ascertain,  and  because  of  the  practical  impossibility  of 
their  enforcement  by  state  authority.  Thus,  the  moral  law  requires 
us  to  be  charitable,  the  municipal  law  does  not ;  the  moral  law  de- 
mands that  he  who  promises  shall  perform,  but  the  municipal  law 
enforces  only  such  promises  as  are  made  in  a  certain  form  or 
under  certain  prescribed  circumstances,  as  will  later  appear.  ' 

§  6.  American  law  largely  of  English  origin — Common  or 
customary  law. — The  greater  part  of  the  municipal  law  of  the 
several  states  of  the  Union,  with  which  we  most  frequently 
come  in  contact,  was  transplanted  to  American  soil  by  the  English 
colonists.  An  inquiry  into  the  sources  of  English  law,  therefore, 
must  be  largely  an  inquiry  into  the  sources  of  our  own. 

Custom  was  the  earliest  form  of  law-making,  and  a  large  share 

^Post,  §  354,  et  seq. 
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of  the  law  which  governs  us  to-day  had  its  rise  in  usage,  or  the 
general  and  long  continued  observance  of  a  certain  course  of  con- 
duct among  our  English  ancestors.  Law  so  made  is  called  com- 
mon, customary,  or  unwritten  law,  because  it  is  not,  like  the  writ- 
ten or  statute  law,  expressed  in  any  set  form  of  words. 

The  customs  out  of  which  the  common  law  originated  were 
founded  largely  in  reasons  of  expediency  and  convenience,  and 
in  popular  conceptions  of  justice  and  moral  and  religious  truth 
and  propriety.  Originally  enforced  by  public  opinion  or  private 
vengeance  the  state,  finally,  by  its  judges,  recognized  these  cus- 
toms and  assumed  them  to  be  law,  and  they  thus  acquired  the 
force  of  positive  law,  the  same  as  statutes  or  express  acts  of 
the  legislature. 

§  7.  The  law  merchant. — Much  of  our  common  law  is  made 
up  of  what  is  called  the  law  merchant,  or  the  general  customs  and 
usages  of  merchants.  Many  of  these  customs  did  not  originate  in 
England,  but  became  known  to  Englishmen  through  commercial 
intercourse  with  other  nations  of  Europe,  and  were  incorporated 
into  the  English  law  by  judicial  and  legislative  sanction.  The 
rules  of  the  law  merchant,  therefore,  are  a  part  of  the  law  of  other 
enlightened  commercial  nations.  The  phrase,  "law  merchant,"  how- 
ever, is  not  synonymous  with  commercial  law  in  its  widest  sense, 
for  the  commercial  law  of  any  state  or  country  includes, not  only 
the  law  merchant, but  also  whatever  other  legal  rules, writtenor 
unwritten, govern  generally,  or  to  any  considerable  extent,  what 
may  properly  be  termed  business  or  commercial  transactions. "■* 

§  8.  Evidences  of  the  common  law. — The  chief  evidences  of 
the  common  law  are  found  in  the  printed  accounts  of  decided 
cases  in  which  its  rules  and  principles  have  been  recognized  and 

'Though  there  has  ceased  to  be  a  "law  merchant"  distinct  from  our 
common  law,  the  phrase  is  still  employed  to  designate  such  branches  of 
the  common  law  as,  like  the  law  of  marine  insurance,  commercial  paper 
and  shipping,  had  their  origin  in  the  customs  of  merchants  as  above  in- 
dicated. The  law  now,  as  in  the  origin  of  the  law  merchant  follows  busi- 
ness, not  business  the  law,  save  to  the  extent  that  considerations  of  gen- 
eral public  policy  serve  to  restrain  and  regulate  business  activities  for  the 
general  good. 
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applied  by  courts.  These  cases  are  collected  in  volumes  called  re- 
ports. The  cases  themselves  are  termed  precedents,  for  they  em- 
body authoritative  statements  of  what  the  courts  deciding  them 
deemed  to  be  the  rule  of  law  governing  the  particular  states  of 
fact  before  them,  and  are  usually  followed  in  subsequent  cases, 
not  only  where  the  facts  are  identical  in  all  their  essential  details, 
but  where  the  facts  are  such  that  the  rule  or  principle  previously 
applied  ought  in  reason  to  govern.  Thus,  to  decide  that  one  carry- 
ing by  stage  coach  and  horses  should  answer  for  injuries  to  a  pas- 
senger due  to  such  defects  in  his  vehicle  as  he  might,  by  the  use 
of  care  and  diligence,  have  discovered  and  remedied,  decides 
nothing  directly  as  to  the  liability  of  a  railroad  company  for  de- 
fects in  its  cars ;  yet  by  just  argument  or  inference  the  carrier  by 
rail  should  be  even  more  strictly  answerable  for  defects  in  his 
vehicles  than  the  carrier  by  coach,  and  so  it  is  held. 

§  9.  Equity. — Early  systems  of  law  are  inclined  to  be  rigid 
and  inflexible  and  do  not  readily  mold  themselves  to  the  wants  of 
advancing  civilization.  This  was  true  of  the  common  law.  It  be- 
came the  practice  in  England,  therefore,  in  cases  where  the  com- 
mon law  was  powerless  to  afford  redress,  to  appeal  to  the  king 
as  the  source  and  the  repository  of  justice.  The  king  finally 
clothed  a  great  officer  called  his  chancellor  with  the  power  to 
grant  relief  in  these  exceptional  cases.  This  practice  gave  rise  in 
England  to  a  distinct  court,  termed  the  high  court  of  chancery, 
which  administered  justice  in  cases  where  the  common  law  was 
deficient,  either  because  it  failed  to  recognize  a  right,  or,  recogniz- 
ing it,  failed  to  afford  adequate  means  for  its  enforcement.  At 
first  the  chancellors  proceeded  with  little  regard  to  rule  or  system, 
assuming  that  they  had  power  to  decide  according  to  natural 
justice,  or  equity  in  its  broadest  sense.  But  finally  the  rules  and 
principles  according  to  which  they  administered  justice  grew  into 
a  system  scarcely  less  strict  and  rigid  than  common  law  itself. 
The  rules  of  equity  like  those  of  the  common  law  proper  are  evi- 
denced by  reported  cases.  Equity  in  its  technical  sense  now  means, 
not  natural  justice,  in  its  widest  sense,  but  that  particular  kind  of 
justice  administered  in  courts  following  the  practice  of  dhe  high 
court  of  chancery  in  England  in  the  exercise  of  its  extraordinarj 
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jurisdiction.  In  other  words,  it  is  a  system  of  rules  and  princi- 
ples, forming  a  part  of  the  positive  law  in  those  states  and  coun- 
tries whose  law,  like  our  own,  is  derived  from  that  of  England, 
which,  by  reason  of  its  peculiar  scope  and  structure,  supplements 
and  supplies  the  deficiencies  of  the  early  common  law  and  miti- 
gates its  rigor  and  harshness.^  Some  practical  examples  of  juris- 
diction and  relief  in  equity  are  found  elsewhere." 

§  10.  Unwritten,  law  in  America. — The  English  settlers  of 
America  brought  with  them  so  much  of  their  law,  common,  statu- 
tory, and  equitable,  as  was  adapted  to  their  changed  circum- 
stances and  surroundings.  From  the  early  English  colonies,  the 
unwritten  law  has  naturally  been  carried  westward,  and  is  in 
force  by  virtue  of  express  or  tacit  adoption,  and  with  greater  or 
less  modifications,  in  all  the  states  of  the  Union  except  Louisiana. 
This  state,  being  settled  by  the  French,  has  a  system  founded  upon 
the  Roman  or  civil  law. 

There  is  no  common  law  of  the  United  States  as  a  nation.  The 
federal  courts  decide  common-law  questions  coming  to  them  from 
■the  different  states  according  to  the  local  or  state  law,  save  that 
upon  questions  of  general  commercial  law  they  adopt  their  own 
ideas  and  precedents  in  declaring  what  that  law  is.  Furthermore, 
the  states  are  not  agreed  at  all  points  as  to  what  the  common- 
law  or  equity  rules  are  or  were  as  they  came  to  us  from  England, 
and  local  customs  and  decisions  frequently  influence  the  rules  in 
the  different  states  even  on  questions  to  which  no  statute  applies. 
For  this  reason  it  sometimes  happens  that  the  rules  of  the  com- 
mon or  unwritten  law  in  one  state  will  be  quite  different  on  cer- 
tain points  from  the  rules  prevailing  in  other  states.  These  dif- 
ferences, however,  are  exceptional. 

§  11.  Written  law — Constitutions* — Statutes — Treaties. — The 
common  law  and  the  principles  of  equity  are  collected  from  the 

'  In  this  country  the  rules  of  the  common  law  and  the  rules  of  equity 
and  the  peculiar  relief  of  the  old  chancery  court  are  commonly  adminis- 
tered in  the  same  courts,  and  in  many  states  most  of  the  old  technical  or 
formal  distinctions  between  actions  at  law  and  suits  in  equity  are  abol- 
ished. 

'Post,  §  40,  et  seq. 
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printed  reports  of  decided  cases,  and  from  the  writings  of  those 
learned  in  the  law.  In  this  sense  they  are  written.  They  are  not 
expressed  in  any  fixed  or  unvarying  form  of  words,  however,  but 
according  to  the  taste  or  accuracy  of  the  judge  or  writer  announc- 
ing them.  In  this  sense  they  are  unwritten.  Many  laws,  however, 
are  enacted  by  the  law-making  authority  in  a  fixed  and  unvarying 
form  of  words,  and  for  this  reason  are  called  written  laws,  being 
evidenced  by  the  records  of  the  law-making  body  and  the  copies 
of  such  records  published  by  authority  of  law. 

Written  law  with  us  consists  of  (i)  constitutions,  (2)  statutes, 
(3)  treaties. 

§  12.  Constitutions. — In  every  country  where  the  freedom 
of  the  subject  is  regarded,  there  is  a  fundamental  law  embodied 
in  a  written  document,  or  implied  in  its  institutions  and  usages, 
which  defines  with  more  or  less  precision  the  character  and  frame- 
work of  government.  In  the  United  States  the  word  "constitu- 
tion" means  the  written  instrument  agreed  upon  by  the  people  of 
the  Union  or  of  a  particular  state  as  the  absolute  rule  of  action 
and  decision  for  all  departments  and  officers  of  the  government 
in  respect  to  all  the  points  covered  by  it,  which  must  control  until 
changed  by  the  authority  which  established  it,  and  in  opposition 
to  which  any  act  or  ordinance  of  such  department  or  officer  is 
null  and  void. 

§  13.  Statutes. — A  statute  is  the  written  will  of  the  legisla- 
ture, solemnly  expressed  according  to  the  forms  necessary  to 
make  it  a  law.  In  this  country,  it  is  an  act  of  congress  or  of  the 
state  or  territorial  legislature,  passed  and  promulgated  accord- 
ing to  the  requirements  of  the  constitution  of  the  state  or  United 
States,  or  in  the  territories,  in  accordance  with  the  law  of 
congress. 

§  14.  Federal  and  state  laws. — Within  the  scope  of  the  pow- 
ers delegated  to  it  by  the  people  at  the  adoption  of  the  federal 
constitution,  the  general  government  is  supreme,  and  all  laws  of 
the  several  states  are  inoperative  and  void  in  so  far  as  they  are 
in  conflict  with  the  federal  constitution  and  the  laws  and  treaties 
made  under  it  and  by  its  authority.    So,  too,  all  laws  made  by 


8  Commercial  Law.  §  I5 

congress  must  conform  to,  and  find  authority  for  their  existence 
in,  the  federal  constitution,  or  they  are  mere  waste  paper. 

Each  state  has  its  constitution.  This  establishes  the  several  de- 
partments of  government  and  distributes  the  powers  of  govern- 
ment among  them,  points  out  the  manner  of  their  exercise,  and 
prohibits  the  exercise  of  certain  powers  which,  in  the  opinion  of 
the  people,  it  is  unwise  to  entrust  to  the  hands  of  those  who  shall 
represent  them  in  administering  the  government.  Every  law  of 
the  state  must  conform  not  only  to  the  constitution,  laws  and 
treaties  of  the  United  States,  but  also  to  the  constitution  of  the 
state  enacting  it,  otherwise  it  is,  in  like  manner  with  an  unauthor- 
ized federal  statute,  illegal  and  void. 

To  such  laws  as  are  in  conflict  with  the  federal  or  state  con- 
stitution, the  term  "unconstitutional  law"  is  applied. 

§  15.  The  effect  of  statutes  upon  the  prior  law. — A  statute 
may  introduce  into  the  law  of  a  state  an  entirely  new  rule  with- 
out abrogating,  or,  in  legal  phrase,  repealing,  any  prior  rule  of 
law,  common,  equitable  or  statutory ;  or  it  may  be  merely  declara- 
tory of  the  pre-existing  law  and  passed  to  remove  a  doubt  as  to 
its  existence  or  limits ;  or  it  may  repeal  and  abrogate,  in  whole  or 
in  part,  some  prior  rule,  unless  such  rule  be  a  part  of  the  consti- 
tution. What  its  effect  shall  be  depends  upon  the  intention  of  the 
legislature  as  ascertained  by  the  courts  in  the  discharge  of  their 
duty  of  interpreting  and  applying  the  law. 


CHAPTER  II. 

OF  LEGAL  RIGHTS — AND  PARTICULARLY  OF  THE  RIGHT  OF  PROPERTY. 

§  16.  Legal  rights — Wrongs. — Theoretically  the  object  of 
law  is  to  promote  the  greatest  good  of  the  greatest  number.  Its 
immediate  effect,  however,  is  the  creation  and  protection  of  legal 
rights,  or,  what  is  the  same  thing,  the  creation  and  enforcement 
of  legal  duties,  for  every  right  implies  a  duty  to  respect  it.  A 
legal  right  is  the  power  or  capacity  residing  in  one  person  of  con- 
trolling, with  the  assent  and  assistance  of  the  state,  the  actions  of 
others.  Whosoever  disregards  or  invades  it  commits  a  legal 
wrong.  A  wrong  may  be  civil,  in  which  case  the  state  merely  as- 
sists the  injured  party  in  getting  a  remedy ;  or  it  may  be  criminal, 
in  which  case  the  state  pursues  and  punishes  the  wrong-doer 
through  an  action  in  its  own  name. 

Civil  wrongs  are  of  two  classes  : 

(i)  Torts  or  wrongs  independent  of  contract  such  as  libel, 
slander,  assault,  trespass,  negligence,  and  the  like. 

(2)  Breaches  of  contract,  or  the  refusal  or  neglect  of  a  party 
to  a  binding  agreement  to  perform  the  duties  thereby  imposed 
upon  him. 

§  17.  Rights — Primary  and  remedial. — A  primary  right  is 
one  that  is  given  for  its  own  sake  and  exists  before  any  wrongful 
act  has  been  done.  Thus,  the  right  to  be  secure  in  one's  person 
from  attacks  or  assaults  is  a  primary  right,  and  the  same  is  true 
of  the  right  of  every  person  to  have  contracts  in  his  favor  per- 
formed or  his  property  left  undisturbed.  But  when  one  of  these 
rights  has  been  invaded,  as  by  an  assault  and  battery,  a  trespass, 
or  the  breach  of  a  contract,  there  rises  in  favor  of  the  party  in- 
jured and  against  the  wrong-doer  what  is  sometimes  called  a  sec- 
ondary or  remedial  right,  i.  e.,  a  right  to  reparation  consisting, 
ordinarily,  in  civil  cases,  of  an  award  of  money,  called  damages.^ 

'■Post,  chap,  xviii. 
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§  18.  Substantive  and  remedial  law. — The  greater  part  of 
the  law  is  concerned  with  defining  rights  and  duties.  This  is 
called  substantive  law. 

But  as  rights  are  sometimes  invaded  and  the  performance  of 
duties  withheld,  there  is  necessity  for  a  set  of  rules  prescribing 
the  course  of  action  to  be  taken  for  the  redress  of  wrongs.  This 
is  called  the  remedial  or  adjective  law,  or  the  law  of  procedure. 
Its  object  is  the  prompt,  safe,  and  orderly  application  of  an  ade- 
quate legal  remedy  for  wrongs  actually  done.^ 

§  19.  Against  whom  rights  are  available. — A  right  may  be 
available  against  sll  pptsoDs  indefinitely  and  not  against  one  per- 
son more  than  another.  Thus,  if  A  owns  a  field  every  person  is 
bound  to  respect  his  ownership  or  proprietary  right  therein.  His 
right  of  ownership  is,  in  this  respect,  similar  to  the  right  to  per- 
sonal security  or  to  reputation,  available  against  the  world,  so  that 
whoever  invades  it  becomes  a  wrong-doer.  Rights  of  this  sort  are 
called  rights  in  rem. 

If,  on  the  other  hand,  A  has  deposited  $i,ooo  in  bank,  he  has  a 
right  to  a  return  of  the  money  available,  not  against  all  persons 
indefinitely,  but  against  the  banker  only.  The  right  of  a  servant 
to  his  wages  against  the  master  is  of  the  same  general  kind,  and 
so  of  the  right  of  one  whose  land  has  been  trespassed  upon  to 
have  compensation  from  the  wrong-doer.  Rights  of  this  sort  are 
called  rights  in  personam,  because  they  are  available  against  a 
certain  determinate  person  and  not  against  all  persons  indefi- 
nitely.'' 

§  20.  The  right  of  property. — To  acquire  and  appropriate 
objects  external  to  himself  and  to  render  them  fit  to  support  his 
existence  and  contribute  to  his  comfort  seems  inherent  in  the  na- 
ture of  man.  Whether  private  ownership  has  existed  from  the 
beginnings  of  society,  or  whether,  and  to  what  extent,  it  is  the 
offshoot  of  ownership  in  common  by  the  family  or  the  tribe,  we 
cannot  stop  to  inquire.  We  must  be  content  to  examine  the  right 
of  private  property  much  as  the  law  defines  it,  without  inquiry 
into  its  beginnings  in  the  social  state. 

'Post.  chap.  iii. 
^Post,  §  44. 
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§  21.  What  may  be  the  subjects  of  property — Property  de- 
fined.— While  light,  air,  the  sea,  and  the  waters  of  the  great 
navigable  rivers  are  not  the  subject  of  private  ownership,  every- 
thing else  is,  or  may  become  such. 

Property,  or  more  properly  the  right  of  property,  is  practically 
synonymous  with  ownership,  and  signifies,  in  general,  the  right 
in  one  person  to  have,  control,  enjoy  and  dispose  of  a  thing  to  the 
exclusion  of  every  other  person.  In  recognizing,  defining  and  pro- 
tecting this  right,  the  law  has  in  view  not  only  a  certain  measure 
of  abstract  justice  toward  individuals,  but  equally,  perhaps,  the 
encouragement  of  thrift  and  industry  and  the  prevention  of  the 
hostility,  contentions  and  consequent  disorder  which  rival  claims 
would  otherwise  produce.  The  term  property  is  also  commonly 
used  to  describe  the  object  of  the  right  of  ownership,  or  the  par- 
ticular money,  land,  goods,  or  other  thing  over  which  the  right  is 
exercised. 

§  22.  Classes  of  property. — Property,  or  things  over  which 
rights  of  ownership  may  be  exercised,  is  divided  in  EngHsh  and 
American  law  into  two  great  classes.  Real  and  Personal.  Accord- 
ing to  Blackstone,  things  real  are  such  as  are  permanent,  fixed 
or  immovable,  and  which  cannot  be  carried  out  of  their  place,  as 
lands  and  tenements ;  things  personal  are  goods,  money,  and  all 
other  movables,  which  may  attend  the  owner's  person  wherever 
he  thinks  proper  to  go. 

The  necessity  for  distinguishing  between  real  and  personal 
property  arises  from  the  fact  that  they  are  governed  by  systems 
of  law  in  many  respects  different. 

The  law  of  real  property  was  largely  developed  out  of  the 
feudal  system,  which  had  but  little  influence  upon  the  law  of  per- 
sonal property.  Real  property  can  only  be  conveyed  or  disposed 
of  in  accordance  with  the  law  of  the  place  where  it  is  situated ;  a 
transfer  of  personal  property  is  usually  governed  by  the  law  of 
the  place  where  the  transaction  occurs.* 

Personal  property  may  usually  be  transferred  by  simple  and 
informal  means,  while  real  property  must  be  conveyed  by  a  deed 

*Post,  §  357. 
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or   formal    written   instrument   of   grant,    recorded   in   a  public 
office.'' 

Real  property  is  subject  to  dower;  personal  property  is  not.* 
Upon  the  death  of  the  owner  of  real  estate  it  descends  to  his 
heirs  under  rules  peculiar  to  that   class   of   property;  personal 
property  goes  to  the  executors  or  administrators  of  the  deceased 
owner  to  be  applied  as  the  will  or  the  law  may  direct.'' 

§  23.  Things  in  action  and  possession. — The  coins  in  my 
hand,  like  goods  on  my  shelf,  are  so  far  within  my  possession  and 
control  that  I  need  not  resort  to  legal  proceedings  to  gain  the 
possession  and  enjoyment  of  them.  They  are  therefore  called 
choses  (things)  in  possession.  If  payment  of  a  debt  is  denied  or 
withheld,  however,  my  lawful  remedy  is  by  suit  in  court, for  its 
recovery,  and  my  property  consists  of  a  mere  right  of  action  to 
compel  payment  or  restitution.  This  right,  which  is  regarded  as 
a  species  of  personal  property,  is  called  a  chose  (thing)  in  action. 
But  what  seems  a  better  classification  is  suggested ;  thus : 

§24.  Corporeal  and  incorporeal  property. — Such  objects  of 
ownership  as  can  be  seen,  touched,  and  appreciated  by  the  physical 
senses  are  termed  corporeal  property.  On  the  other  hand,  certain 
rights  or  combinations  of  rights  recognized  by  law  which  may,  by 
being  realized  and  enforced,  give  us  the  enjoyment  and  control 
of  tangible  things,  are  likewise  property  in  the  eye  of  the  law. 
As  they  cannot  be  seen,  handled  or  appreciated  by  the  physical 
senses,  they  are  termed  incorporeal  property.  To  this  class  belong 
choses  in  action,  so  called,  including  book-debts,  debts  due  on  all 
sorts  of  written  securities,  as  bills  of  exchange,  checks,  promissory 
notes,  and  bonds,  and  shares  of  stock  in  corporations,  shares  in 
partnerships,  and  the  rights  under  policies  of  insurance.  In  fact, 
every  right  to  proceed  in  a  court  of  law  or  equity  for  the  recovery 
of  money  or  some  valuable  thing  is  property  of  this  class.  Many 
of  these  rights,  with  the  securities  which  evidence  them,  are 
treated  in  many  respects  like  tangible  property,  and  may  be  bought 
and  sold,  transferred  and  assigned.    Of  the  same  general  nature 

'Post,  §  1199. 
'Post,  §  1159. 
''Post,  chap.  Ixxiv. 
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are  the  rights  of  an  author,  either  at  common  law  or  under  copy- 
right statutes,  a  patent  for  an  invention,  a  trade-mark,  and  the 
good-will  of  a  business,  as  elsewhere  defined.^  So  real  property 
is  also  classed  as  corporeal  and  incorporeal." 

The  right  of  ownership  is  qualified  in  various  ways  as  is  shown 
in  the  note  below. ^° 

§  25.  How  ownership  is  acquired — Title. — The  word  "title" 
is  generally  used  to  describe-  the  source  or  foundation  of  owner- 
ship, or  the  means  whereby  ownership  is  established.  Title  may 
be  acquired  in  various  ways,  as  for  example,  (i)  by  occupancy; 
(2)  by  accession  and  confusion;  (3)  by  gift;  (4)  by  will;  (s)  by 
intestate  succession ;  and  (6)  by  contract,  including  sale  and  as- 
signment. 

§  26.  Occupancy. — Things  abandoned  by  the  owner  (thrown 
away)  belong  to  him  who  first  takes  them  with  intent  to  make 
them  his  own.  So  a  finder  of  lost  property  is  entitled  to  it  as 
against  all  the  world  except  the  true  owner.  A  finder,  however, 
and  for  stronger  reasons  a  thief,  cannot  hold  as  against  the  true 
owner,  nor  can  he  transmit  to  another,  however  innocent,  a  title 
which  will  enable  the  latter  to  hold  as  against  the  rightful  pro- 
prietor,^^ except  in  certain  cases  as  of  money  and  negotiable  in- 
struments indorsed  in  blank  or  payable  to  bearer,  as  later  ex- 
plained.^^ 

§  27.  Accession  and  confusion. — Accession  is  a  sort  of  title 
to  property  by  virtue  of  its  becoming  annexed  to  or  incorporated 
with  the  property  of  one  who  thus  becomes  the  owner. 

The  owner  of  property  is  usually  entitled  not  only  to  its  natural 
increase,  as  in  the  case  of  animals,  but  to  the  profits  accruing  from 

'Post,  §674. 

"Post,  §  1148,  et  seq. 

"By  the  right  of  the  government  to  prohibit  or  restrict  the  sale  or 
manufacture  of  certain  things  as  intoxicating  liquor,  to  levy  taxes,  to  con- 
demn for  the  public  use,  to  impose  building  restrictions  or  otherwise  regu- 
late the  use  of  land.  It  may  also  be  qualified  by  the  act  of  the  owner  as  in 
giving  a  pledge  or  mortgage. 

"Pojf,  §  819. 

"Post,  §  361. 
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its  use,  as  the  interest  on  invested  capital,  or  the  profits  arising 
from  the  employment  of  a  ship  or  coach. 

The  property  of  one  may  become  so  mixed  and  confused  with 
that  of  another,  either  by  accident,  or  the  innocent  error  of  one 
owner,  or  by  his  design,  or  by  the  act  of  a  stranger,  that  it  cannot 
be  identified  or  separated.  The  rules  applicable  in  all  these  various 
cases  cannot  be  accurately  stated  within  brief  limits,  and  are  not 
uniform  or  well  settled  in  this  country.  It  will  be  sufficient  to  say 
that  where  the  addition  or  change  of  form  is  made  by  one  under 
the  employment  of  the  owner,  whatever  is  added  belongs  to  the 
owner,  whatever  its  value  may  be.  The  manufacturer  or  me- 
chanic has,  at  most,  a  mere  right  to  retain  the  property  as  security 
for  his  pay.  But  where  the  property  of  one  is  converted  into  a 
new  kind  or  species  by  the  act  of  a  trespasser,  the  new  thing  is 
usually  held  to  belong  to  the  party  injured  so  long  as  his  property 
can  be  identified  in  the  new  thing.  This  rule  has  been  applied  to 
timber  cut  into  ties,  to  wood  burnt  into  charcoal,  and  even  to  corn 
made  into  whisky.  But  some  courts  refuse  to  apply  this  rule 
where  a  change  wrought  in  good  faith  has  produced  an  article  of 
much  greater  value  than  the  property  taken. 

If  the  goods  of  two  or  more  become  mingled  by  accident,  or 
by  the  unauthorized  act  of  a  stranger,  the  rights  of  the  several 
owners  will  be  adjusted  by  treating  them  as  owners  in  common, 
having  rights  in  proportion  to  i'^eir  respective  interests.  The  same 
is  usually  true  where  the  intermi  ;-ture  was  by  consent. ^^ 

§  28.    Title  by  creation. — An  dogous  to  the  title  by  accession 

is  the  title  of  an  inventor  undc.  patent  laws,  though  this  is  often 
called  title  by  creation.  So,  at  common  law,  every  person  has  an 
exclusive  right  to  his  own  literary  productions.  But  unless  copy- 
right laws  exist,  and  he  has  brought  himself  within  their  protec- 
tion, he  loses  this  right  by  publication. 

A  trade-mark  is  acquired  by  adopting  and  using  some  sign, 
symbol,  or  arbitrary  word  or  device  to  designate  or  make  known 
to  the  public  the  origin  or  ownership  of  an  article  connected  with 
trade  or  manufacture.  Whoever  first  adopts  it  will  be  protected 
in  the  exclusive  use  of  such  sign,  etc.,  for  the  purpose  for  which 

"Post,  §902. 
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It  was  appropriated,  until  he  loses  his  right  by  abandonment  or 
sale.  An  analogous  right  is  found  in  the  good-will  of  a  business.'* 

§  29.  Gift. — A  gift  is  the  voluntary  making  over  by  one  per- 
son to  another  of  the  title  to  personal  property  without  recom- 
pense or  reward.  An  ordinary  gift  becomes  irrevocable  the  mo- 
ment the  thing  given  is  delivered  by  the  giver  or  donor  to  the 
recipient  or  donee.  A  mere  promise  to  give  is  not  enforceable  at 
law.^^ 

A  gift  made  in  expectation  of  death  shortly  occurring  from 
present  illness  or  apprehended  danger  may  be  revoked  at  the 
pleasure  of  the  donor  at  any  time,  and  is  revoked  by  his  recovery 
from  the  illness,  or  escape  from  the  danger,  in  view  of  which  it 
was  made. 

§  30.  Succession  after  death. — As  to  wills  as  a  source  of  title 
to  things  real  and  personal,  we  all  have  some  notions,  reasonably 
correct  in  the  main. 

Intestate  succession  takes  place  where  one  dies  leaving  property 
undisposed  of  by  will.  Testate  and  intestate  succession  is  dis- 
cussed in  another  place.'" 

§  31.  Contract  as  a  source  of  title. — The  ownership  of  prop- 
erty is  most  frequently  acquired  by  the  concurrent  act  of  two 
parties  whereby  one  makes  over  his  title  to  another,  not  by  way 
of  gift,  but  in  return  for  some  price  or  recompense  in  money, 
labor,  property,  or  other  beneficial  thing.  In  short,  almost  all  the 
business  of  the  world  consists,  from  one  point  of  view,  of  the 
making  and  performing  of  private  agreements  by  which  one  party 
or  the  other,  or  both  parties,  acquire  present  rights  of  ownership 
in  things  real  or  personal ;  or  a  future  right  to  have  the  title  or 
ownership  made  over  to  them ;  or  to  have  the  temporary  custody 
or  enjoyment  of  property;  or  to  have  some  act  done,  some  service 
rendered,  or  some  right  forborne  in  their  favor.  The  subject  of 
contracts,  which  forms  the  body  of  our  work,  will  be  taken  up 
after  a  few  other  matters  of  general  interest  have  been  discussed. 

"  Post,  §  (574. 
"  Post,  §  59. 
'"Post,  chap.  Ixxiv. 
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§  32.  Other  methods  of  acquiring  title. — There  are  other 
methods  of  acquiring  title  to  things  real  or  personal,  some  of 
which  are  treated  under  the  head  of  Real  Property,  and  are  ap- 
plicable to  that  class  of  property  alone,  while  others  are  applicable 
both  to  real  and  personal'  property,  as  in  the  case  of  title  by  pur- 
chase at  sales  upon  execution  for  debt  or  at  sales  for  taxes. 

§  33.  Rights  of  several  in  same  property. — Ordinarily  a  per- 
son owns  lands  or  goods  singly  and  alone.  But  several  may  ac- 
quire ownership  in  the  same  thing  by  the  same  or  different  titles, 
and  in  equal  or  unequal  shares,  in  which  case  they  are  either  joint 
tenants  or  tenants  in  common.^  ^  The  interest  of  the  several  part- 
ners in  firm  property  is  a  peculiar  example  of  joint  ownership. 

§  34.  Legal  and  equitable  ownership. — In  equity  one  may 
have  and  be  protected  in  the  beneficial  use  and  enjoyment  of  prop- 
erty the  technical  or  legal  ownership  of  which  is  in  another.  Thus, 
if  property  is  conveyed  to  A  with  directions  to  apply  it  to  the 
support,  education  and  comfort  of  B,  A  has  only  the  legal  title 
while  B  has  the  beneficial  ownership  and  may  compel  A,  in  equity 
at  least,  to  apply  it  according  to  the  terms  upon  which  he  received 
it.  This  is  what  is  termed  a  trust.  Trusts  may  be  expressly 
created,  or  they  may  arise  by  construction  or  implication  of 
equity  to  prevent  fraud  or  carry  out  the  presumed  intention  of 
the  parties. ^^ 

"See  Post,  §  1162,  where  joint  tenancy  and  tenancy  in  common  are  dis- 
tinguished.   See,  also,  partnership,  post,  §  670. 
"See,  also  post,  §  1164. 


CHAPTER  III. 

OF  LEGAL  REMEDIES. 

Actions. 

§  35.  In  general. — When  legal  rights  are  invaded,  society 
must  either  permit  the  injured  party  to  use  private  force  in  main- 
taining them,  or  it  must  require  him  to  set  in  motion  the  public 
force,  and  through  it  obtain  protection  and  redress.  To  allow  every 
man  to  take  the  law  into  his  own  hands  would  invite  violence  and 
confusion,  to  the  destruction  of  that  peace  and  good  order  which 
it  is  the  object  of  government  to  establish  and  maintain.  The 
right  of  self-help  in  applying  a  remedy  is  therefore  confined  to 
cases  in  which  individuals  can  act  for  themselves  without  disturb- 
ing the  public  peace,  and  where,  as  in  case  of  violent  and  sudden 
attack,  delay  would  result  in  serious  or  irreparable  mischief.  In 
other  cases  the  injured  party  must  apply  to  the  courts. 

§  36.  Court,  action,  procedure  and  judgment. — A  court,  or 
court  of  justice)  is  an  agency  of  the  state  or  government  whose 
function  it  is  to  hear  and  decide  controversies  respecting  legal 
rights  and  invasions  thereof,  and  to  grant  remedies  for  the  pro- 
tection of  rights  and  the  redress  of  wrongs  by  the  enforcement 
of  its  decisions. 

An  action  (popularly  called  a  lawsuit)  is  the  pursuit  of  a  legal 
remedy  in  a  court  of  justice.  The  party  instituting  the  action  is 
called  the  plaintiff;  the  party  against  whom  it  is  instituted  is 
called  the  defendant. 

Lack  of  space  forbids  us  to  detail  at  any  length  the  proceedings 
in  an  action.  Such  proceedings  are  regulated  by  rules  of. law, 
however,  the  object  of  which  is  to  secure  order,  certainty  and 
dispatch  in  the  administration  of  justice.  The  principal  steps  in 
an  ordinary  action  are  usually  as  follows : 

(17) 
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(1)  The  writ  or  summons,  whereby  the  defendant  is  brought 
before  the  court  or  notified  to  defend  the  suit. 

(2)  The  pleadings,  or  the  written  statements  of  the  plaintiff's 
cause  of  action  and  the  defendant's  ground  of  defense. 

(3)  The  trial  or  hearing,  at  which  each  party  seeks  to  satisfy 
the  court  of  the  justice  of  his  case,  either  by  presenting  evidence 
and  arguments  upon  disputed  facts  or  argument  and  authorities 
upon  disputed  questions  of  law. 

(4)  The  judgment,  by  which  the  court  determines  the  rights 
of  the  parties  by  deciding  the  question  in  dispute. 

§  37.  Enforcing  judgment — Execution. — In  ordinary  cases 
a  judgment  for  the  plaintiff  is  for  money  damages,^  and  such  a 
judgment  is  enforced  by  execution.  This  is  a  writ  directed  to  the 
sheriflf,  authorizing  and  commanding  him  to  seize  and  sell  the 
defendant's  property  and  apply  the  proceeds  to  the  discharge  of 
the  judgment  and  costs.  In  other  cases  the  judgment  may  order 
the  transfer  of  specific,  real  or  personal  property  directly  to  the 
plaintiff,  or  confirm  his  title  thereto,  or  grant  him  other  relief  .^ 

The  enforcement  of  a  judgment  by  means  of  execution  may 
fail— 

(1)  Because  the  defendant  has  no  property  whatever;  or, 

(2)  Because  what  he  has  is  exempt  by  law  from  seizure  and 
sale  on  execution. 

§  38.  Same— Exemptions. — The  common  law  had  no  favors 
for  the  debtor,  and  the  creditor,  by  legal  process,  might  hound 
him  to  the  very  door  of  the  alms-house,  or  imprison  him  in  de- 
fault of  other  satisfaction.  Imprisonment  for  simple  debt  is 
largely  abolished,  and  now,  by  statutes  in  all  the  states,  the  debtor 
is  entitled  to  retain  certain  property  free  from  the  liability  to  be 

'Damages  are  explained  ^ost,  chap,  xxxiv. 

'Post,  §§  40,  41,  42.  There  are  various  remedies,  legal  and  equitable, 
in  aid  of  or  supplementary  to  execution.  Attachment  and  garnishment 
are  of  this  class.  So,  too,  proceedings  may  be  had  to  discover  and  reach 
property  and  assets  concealed  or  conveyed  away  in  fraud  of  creditors, 
to  set  aside  fraudulent  transfers,  injunctions  against  such  transfers,  or  re- 
ceiverships in  aid  of  creditors  under  certain  circumstances, 
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seized  upon  execution.  These  exemptions  are  based  upon  con- 
siderations of  humanity,  for  the  protection  of  poor  debtor*  and 
their  famihes,  and  to  mitigate  the  consequences  of  thoughtless- 
ness and  improvidence.  They  also  rest  on  public  policy,  which 
forbids  that  individuals  should  be  stripped  of  their  all  by  cred- 
itors, and  be  cast,  together  with  their  families,  a  burden  upon  the 
public.  The  most  important  exemption  is  the  family  homestead,^ 
after  which  come  wearing  apparel,  tools  of  trade,  and  many  other 
things.* 

§  39.  Attachment — Garnishment — Replevin.  —  Among  the 
the  most  efficient  remedies  for  the  collection  of  debts  are  attach- 
ment and  garnishment.  Attachment  is  the  actual  seizure  of  the 
defendant's  property  in  advance  of  the  trial  of  the  case,  as  secur- 
ity for,  or  as  a  means  of  obtaining  satisfaction  of,  any  judgment 
the  plaintiff  may  recover.  Being  a  harsh  remedy,  inasmuch  as 
it  may  deprive  the  defendant  of  the  possession  of  his  property 
before  the  merits  of  the  case  are  determined,  it  is  given  only 
in  cases  where  delay  would  prejudice  ordinary  remedies,  as  where 
the  debtor  is  (a)  a  non-resident,  (b)  a  foreign  corporation,  or 
(c)  has  absconded  or  is  about  to  do  so,  or  (d)  has  concealed  or 
fraudulently  conveyed  or  disposed  of  his  property,  or  (e)  is  about 
to  fraudulently  dispose  of  it,  or  (f)  the  debt  was  fraudulently 
contracted. 

Garnishment  is  a  species  of  attachment  whereby  the  money  or 
property  of  the  defendant  is  seized  in  the  hands  of  a  third  party 
(usually  an  ordinary  debtor),  who  is  warned  by  the  process  of 
the  court  to  hold  it  to  satisfy  the  plaintiff's  claim  should  it  be 
made  out.  Usually  it  is  not  allowed  unless  there  is  ground  for 
an  ordinary  attachment  or  unless  there  is  no  property  of  the 
debtor  to  be  reached  by  an  ordinary  execution.  Both  of  these 
remedies  are  purely  statutory. 

Replevin  is  the  appropriate  action  for  the  recovery  in  specie 
of  personal  property,  wrongfully  taken  or  detained. 

'Post,  §  1160. 

'  As  each  state  regulates  this  matter  for  itself,  students  must  consult 
the  local  statutes  and  decisions  for  precise  information. 
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§  40.  Equitable  relief. — Courts  of  equity  act  somewhat  dif- 
ferently, and  in  many  cases  more  effectively,  than  do  courts  of 
law.  In  fact,  it  is  commonly  essential,  to  entitle  one  to  equitable 
relief,  that  he  should  have  no  adequate  remedy  at  law.^  The  fol- 
lowing are  common  examples  of  relief  in  equity : 

§  41.  Same — Injunction. — While  courts  of  law  have  no  rem- 
edy to  prevent  the  commission  of  threatened  wrongs,  equity  will 
often  stay  or  prevent  a  threatened  mischief  by  injunction.  This 
is  a  judicial  order  commanding  the  party  against  whom  it  is  di- 
rected to  refrain  from  doing  some  act  therein  specified.  Common 
examples  of  its  use  are  to  prevent  the  infringement  of  patents,  to 
restrain  the  commission  of  serious  injuries  to  land,^  to  restrain 
the  transfer  of  property  pending  suits  affecting  the  title,  and  to 
restrain  the  maintaining  of  nuisances."^ 

§  42.     Same — Receivers,  specific  performance,  reformation. 

— Courts  of  equity  also  appoint  receivers,  or  persons  not  in- 
terested in  the  result  of  the  suit,  to  hold  and  preserve  the  prop- 
erty or  fund  in  dispute  when  it  would  be  unsafe  or  improper  to 
entrust  it  to  either  of  the  parties  until  their  rights  are  finally  de- 
termined. 

Equity  has  also  the  power  in  certain  cases  to  compel  the  actual 
or  specific  performance  of  private  agreements.^ 

While  a  court  of  law  must  either  enforce  a  contract  as  it  finds 
it  or  declare  it  altogether  void,  a  court  of  equity  may,  in  a  proper 
case,  correct  mistakes  therein  and  reform  it  to  read  as  the  parties 
intended  it  should,  or  may  compel  it  to  be  canceled  and  delivered 
up  in  cases  where  it  might  otherwise  work  injustice.  The  orders 
and  judgments  of  equity  courts  are  often  enforced  by  fine  and  im- 
prisonment. 

'  Post,  §  330. 

'Post,  §  1156. 

'  For  other  examples  of  this  remedy,  see  post,  §  329,  et  seq. 

•Discussed,  post,  §§  350,  821. 
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REVIEW. 

LAW    IN    GENERAL. 

1.  Define  law  in  its  narrow  or  proper  sense — the  sense  in  which  you  are 
studying  it. 

2.  By  what  authority  is  such  law  enforced? 

3.  What  is  meant  by  moral  law,  and  how  is  it  enforced? 

4.  What  do  you  understand  by  common  or  customary  law,  and  from 
whence  is  our  common  law  derived? 

5.  What  are  the  evidences  of  the  common  law? 

6.  What  is  equity? 

7.  Of  what  does  written  law  consist  in  this  country? 

8.  What  is  meant  by  the  term  unconstitutional  as  apphed  to  a  law,  and 
to  what  higher  law  must  state  laws  conform? 

9.  Define  property  or  the  right  of  property? 

10.  Into  what  two  classes  is  property  divided? 

11.  State  some  of  the  reasons  why  it  is  important  to  distinguish  be- 
tween real  and  personal  property. 

12.  Distinguish  between  choses  in  possession  and  choses  in  action. 

13.  Are   there   other   kinds   of    incorporeal   personal    property   besides 
choses  in  action,  strictly  speaking?     If  so,  give  an  example. 

14.  Tell  what  is  meant  by  title,  and  state  four  methods  by  which  title 
may  be  acquired. 

15.  Through  what  means   or   agency   must   legal   remedies   usually   be 
sought? 

16.  By  what  means  is  the  judgment  of  court  for  money  damages  com- 
monly enforced? 

17.  What  are  exemption  laws,  and  what  is  their  policy  and  purpose? 

18.  What  is  the  nature  of  attachment  and  of  garnishment  and  how  do 
they  differ? 

19.  (a)   State  what  is  meant  by  injunction,  and  give  an  example  of  its 
use.     (b)  Give  examples  of  two  other  forms  of  equitable  relief. 


CHAPTER  IV. 

CONTRACTS NATURE  AND  CLASSIFICATION. 

§  43.  In  general — Defined. — By  far  the  most  important  legal 
topic  in  modern  times  is  that  of  contracts.  Business  itself,  from 
one  point  of  view,  consists  almost  entirely  of  the  making  and 
performance  of  the  private  agreements  involved  in  the  buying, 
selling,  lending,  leasing,  pledging,  insuring,  carrying,  and  serv- 
ing for  hire,  with  which  we  are  all,  to  some  extent,  familiar. 

In  its  proper  legal  sense,  a  contract  is  any  promise  or  agree- 
ment enforceable  by  law.  It  involves  two  ideas:  (i)  Agreement, 
and  (2)  Obligation.  In  short,  the  parties  to  every  contract  may 
be  regarded  as  making  a  law  for  themselves,  each  being  bound 
to  conform  his  conduct  to  his  agreement,  or  else  to  pay  damages 
or  be  otherwise  subjected  to  some  penalty  or  compulsion  at  the 
hands  of  the  courts,  at  the  suit  of  the  other  party. 

§  44.  Executed  and  executory  contracts  distinguished. — Be- 
fore what  has  been  agreed  upon  has  been  carried  out,  a  contract 
is  said  to  be  exectitory ;  after  it  has  been  fully  performed,  the 
contract  is  termed  executed.  Executory  contracts  alone  are  within 
our  definition,  for  when  a  contract  has  been  executed  there  is  no 
longer  any  obligation  to  do  or  forbear,  and  the  bargain  is  of  in- 
terest only  as  a  means  of  ascertaining  the  nature  and  extent  of  the 
rights  of  ownership  to  which  its  performance  has  given  rise.  Thus, 
if  A  buys  a  watch  for  cash,  the  watch  is  his  and  the  money  be- 
longs to  the  tradesman.  If  A  loses  the  watch,  it  is  no  affair  of 
the  dealer ;  nor  does  it  concern  A  if  the  money  is  stolen  from  the 
dealer's  till.  An  executed  contract,  therefore,  is  said  not  to  be 
properly  a  contract  at  all.  It  is  rather  a  present  right  of  property 
(right  in  rem)  which  has  been  acquired  by  means  of  contract.^ 

'An  executed  contract,  however,  is  within  the  protection  of  the  federal 
constitution  forbidding  the  states  to  pass  laws  impairing  the  obhgation  of 
contracts. 

(22) 
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But  a  contract  may  be  executed  on  one  side  and  executory  on  the 
other,  so  that  while  one  of  the  parties  thereto  may  have  received 
the  benefit  of  some  completed  service,  or  acquired  a  vested  right 
of  property,  the  other  may  have  a  mere  personal  claim  upon  him, 
as,  for  example,  to  exact  payment  of  the  price. 

§  45.  Some  results  of  the  distinction. — The  following  are 
some  of  the  practical  results  of  the  above  distinction.  An  agree- 
ment to  do  an  unlawful  act  will  not,  while  it  remains  executory, 
be  enforced,  since  the  law  cannot  be  invoked  to  defeat  its  own 
ends.  But  if  such  a  contract  has  become  executed,  whatever  has 
been  paid  or  transferred  in  performance  of  it  cannot  be  recovered 
back,  for  the  law  leaves  the  parties  to  a  corrupt  agreement  where 
it  finds  them,  refusing  its  aid  to  either.^  So  the  law  often  declines 
to  enforce  agreements  while  executory  because  they  are  not  evi- 
denced by  writing  as  is  sometimes  required  by  statutes.  If,  in  such 
a  case,  the  parties  have  actually  performed  their  agreement,  it 
will  not  be  disturbed.^ 

§  46.  Contracts  are  either  formal  or  informal. — Contracts  by 
the  common  law  are  either  formal  or  informal.  The  formal  con- 
tracts of  the  common  law  are  contracts  of  record,*  and  contracts 
under  seal,  also  called  deeds  or  specialties."  All  contracts  not 
under  seal,  or  of  record,  are  informal  and  are  called  parol  or 
simple  contracts,  whether  in  writing  or  not. 

§  47.  Peculiarities  of  sealed  contracts — Consideration. — 
Every  promise  not  under  seal  requires  a  consideration  to  make  it 
valid.  Consideration  is  something  esteemed  in  law  as  of  value  in 
exchange  for  which  the  promise  in  a  contract  is  made."  It  is 
nearly  synonymous  with^gric_e  or  recompense.  By  the  common 
law  a  sealed  contract  is  of  higher  dignity  and  greater  solemnity 
than  a  simple  one.    It  derives  its  validity  from  its  form  and  not 

'Post,  §  218,  et  seq. 

'Post,  §§  131,  132. 

•  Post,  §  52. 

'  The  word  deed  is  also  used  in  a  more  restricted  sense  to  describe  an 
instrument  conveying  the  title  to  land,  termed  more  fully  a  deed  of  con- 
veyance.  Post,  §  1176. 

'  Post,  §  58,  et  seq. 


24  Commercial  Law.  §48 

from  the  presence  of  a  consideration,  and  is  valid,  as  a  rule,  and 
may  be  enforced,  though  not  founded  upon  a  consideration.  In 
some  states,  by  statute,  a  seal  upon  an  executory  contract  raises 
a  mere  presumption  of  consideration,  and  in  a  few  states  the  dis- 
tinction between  sealed  and  unsealed  contracts  is  abolished,  and 
a  consideration  is  presumed  in  favor  of  all  written  contracts 
until  its  absence  is  shown.  Independent  of  special  statutes  sealed 
contracts  need  seldom  be  employed,  unless  they  affect  the  title 
to  land.  Still,  every  simple  contract,  as  we  have  seen,  requires  a 
consideration  to  support  it,  and  a  promise  not  under  seal  is  void 
if  it  amounts  to  a  mere  undertaking  to  make  a  gift  in  the  future. 
A  promise  of  that  kind  if  under  seal,  however,  is  binding  at  com- 
mon law  if  not  under  statutes  making  a  seal  presumptive  evidence 
of  consideration."'' 

§  48.  Same — Estoppel. — The  statements  of  facts  contained 
in  simple  contracts,  though  strong  evidence  against  the  party 
from  whom  they  proceed,  are  not  absolutely  conclusive  upon  him. 
But  one  who  enters  into  a  solemn  engagement  by  and  under  his 
hand  and  seal  as  to  certain  facts,  will  not  be  permitted  to  deny  or 
gainsay  any  matter  he  has  so  asserted.  This  preclusion  to  deny 
facts  is  called  an  estoppel.  V_  '  -'     >     ^\/  '"--- 

§  49.  Same — Merger — Limitation  of  actions — Administra- 
tion.— A  sealed  contract  is  of  higher  dignity  than  a  simple  con- 
tract. If,  therefore,  parties  have  entered  into  a  sealed  contract  or 
engagement  covering  all  the  terms  of  a  prior  simple  one,  the  lat- 
ter is  merged  or  swallowed  up  in  the  deed  and  hence  discharged."*' 
By  statute,  also,  in  the  majority  of  states,  the  right  of  action  upon 
a  simple  contract  is  barred,  and  the  remedy  for  its  enforcement 
taken  away  after  some  comparatively  short  period  (usually  six 
years),  but  the  right  of  action  for  the  enforcement  of  a  sealed 
contract  often  survives  as  long  as  twenty  years. ^  So,  by  the  com- 
mon law,  debts  due  on  sealed  contracts  were  entitled  to  be  paid 
first  from  personal  estate  of  a  deceased  debtor,  though  creditors 

'a  As  to  the  necessity  of  a  seal  in  the  case  of  a  release  without  payment 
see  Post,  §  348. 
"bPost,  §  299. 
'  Post,  §  336. 
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upon  simple  contract  got  nothing.    This  rule  has  been  generally 
abolished.* 

§  50.  Sealed  contracts — How  made. — A  deed  or  specialty  is 
a  writing  upon  paper  or  parchment,  signed,  sealed  and  delivered. 
The  signing  is  probably  essential,  but  that  alone  does  not  make  it 
a  deed.  It  must  be  sealed.  At  common  law  a  seal  was  an  impres- 
sion on  wax  or  wafer  affixed  to  an  instrument.  Statutes  in  many 
states,  however,  give  the  same  effect  to  a  mere  scroll  or  scrawl, 
drawn  with  a  pen  opposite  the  signature  of  the  party  sealing.  But 
unless  the  statute  authorizes  it,  such  a  scroll  is  without  effect. 
The  last  step  in  making  a  sealed  contract  is  delivery,  and  this  is 
absolutely  essential.  Delivery  is  effected  by  handing  the  instru- 
ment over  to  the  party  in  whose  favor  it  is  to  operate,  or  to  a  third 
person  for  his  benefit,  or  by  otherwise  relinquishing  control  of  it 
in  his  favor,  with  intent  to  put  it  in  force.  One  who  makes  a  grant 
or  promise  under  seal  is  called  a  grantor,  obligor,  or  covenantor ; 
one  who  receives  it  is  called  the  grantee,  obligee,  or  covenantee. 

§  51.  Same — Delivery  in  escrow. — Where  a  deed  is  deliv- 
ered, not  directly  and  absolutely  to  the  grantee  or  obligee,  but  to 
a  stranger  (one  not  a  party)  to  be  delivered  to  the  former  only 
when  some  event  happens,  or  some  condition  is  performed,  it  is 
called  an  escrow.  Delivery  to  the  grantee,  or  obligee,  or  his  agent, 
makes  a  deed  absolute  instead  of  an  escrow.  If  the  party  to  whom 
a  deed  is  delivered  in  escrow  delivers  it  over  to  the  grantee  or 
obligee  before  the  condition  is  performed,  the  deed  is  without 
effect.  Thus,  if  A  makes  his  deed  to  B  but  delivers  it  to  C  to  hold 
and  deliver  to  B  when  he  has  given  a  specified  security  for  the 
purchase  price  the  delivery  is  in  escrow.  If  the  deed  was  deliv- 
ered directly  to  B  it  would  pass  the  legal  title  immediately  though 
the  condition  had  not  been  performed.  Promissory  notes  and 
other  unsealed  writings  obligatory  are  sometimes  delivered  in 
escrow. 

§  52.  Contracts  of  record. — Of  the  contracts  of  record,  so 
called  because  they  are  evidenced  by  the  records  of  a  court,  judg- 

*  For  other  matters  growing  out  of  the  distinction  between  sealed  and 
simple  contracts,  see  post,  §§  348,  SSI,  691. 
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ments  only  are  of  particular  interest.  While  a  judgment  for 
money  damages  creates  an  obligation  to  pay,  it  differs  from  a  true 
contract  in  that  it  does  not  rest  upon  the  consent  of  the  party 
bound.  Though  it  may  be  enforced  by  an  action  in  form  upon 
contract,  it  may  also  be  enforced  by  execution  against  the  debtor's 
property  in  the  state  where  the  judgment  is  rendered.  It  is  a  se- 
curity of  higher  dignity  than  a  sealed  or  simple  contract,  and  its 
further  characteristics  may  be  enumerated  as  follows :  ( i )  Un- 
less reversed  or  vacated,  it  imports  absolute  verity  and  binds  ab- 
solutely the  parties  thereto  and  their  privies,  being  proved  by  the 
record  itself.  (2)  It  merges  and  extinguishes  the  contract  or 
other  matter  upon  which  the  action  leading  up  to  it  was  founded." 
(3)  As  to  the  time  within  which  legal  proceedings  can  be  brought 
for  its  enforcement,  it  is,  in  most  states,  upon  the  same  or  a  better 
footing  than  a  sealed  instrument.  For  this  reason,  it  is  sometimes 
well  to  reduce  to  a  judgment  a  debt  that  is  not  presently  collect- 
ible, in  the  hope  that  it  will  become  so  during  the  longer  period 
of  limitation.  In  many  states,  a  judgment,  when  properly  entered, 
constitutes  a  species  of  lien  on  the  lands  of  the  judgment  debtor 
in  the  county  where  the  judgment  is  docketed. 

§  53.  Express  and  implied  contracts. — Express  contracts  are 
such  as  arise  from  the  words  of  the  parties,  whether  written  or 
oral,  showing  an  intention  to  be  bound.  But  express  words  are 
not  always  necessary  to  a  valid  contract ;  it  may  be  implied,  thus : 

§  54.  Contracts  implied  in  fact. — Every  true  contract  is  the 
result  of  an  agreement  to  be  bound.  But  this  agreement  may  be 
inferred  as  a  fact  from  what  the  parties  have  done  as  well  as 
from  what  they  have  said  or  written.  Whether  a  contract  is  ex- 
press or  implied,  it  exists  because  the  parties  have  willed  that 
they  should  be  bound  under  circumstances  to  which  the  law  at- 
taches the  sanction  of  an  obligation.  Thus,  if  A  orders  goods  of 
B  in  the  course  of  trade,  it  is  a  fair  inference  that  he  intends  to 
be  bound  for  their  value,  though  he  makes  no  express  promise 
to  pay.  So,  if  he  orders  B  to  make  him  a  suit  of  clothes,  or  to 
shingle  his  house,  and  B  thereupon  does  as  requested,  a  promise  to 

'Post,  §  299. 
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pay  B's  reasonable  charges  will  be  implied.  But  if  one  member 
of  the  household  should  request  another  to  perform  some  office  of 
kindness,  such  as  is  seldom  or  never  paid  for  between  relatives, 
no  promise  of  payment  would  be  implied,  for  the  facts  negative 
its  existence.  The  only  difference  between  express  and  implied 
contracts,  therefore,  is  in  the  mode  of  proof.  An  express  contract 
is  proved  by  direct  evidence,  or  by  proof  of  what  the  parties  said, 
an  implied  one  by  circumstantial  evidence,  or  by  proof  of  such 
conduct  on  their  part  as  warrants  the  inference  that  the  parties 
really  intended  to  be  bound. 

§  55.    Contracts   implied   in   law   or  quasi   contracts. — The 

term  implied  contract,  however,  has  been  used  to  describe  obli- 
gations that  are  not  true  contracts  at  all,  but  rather  creations  of 
law  having  some  of  the  characteristics  of  a  contract,  but  otherwise 
wholly  different  because  the  element  of  agreement  or  consent  is 
lacking  or  there  is  even  a  clear  dissent.  To  these  the  name  quasi 
contract,  or  contract  implied  in  law,  has  been  given,  in  order  to 
distinguish  them  from  true  contracts  or  obligations  resting  upon 
consent  in  fact.  Thus  a  party  who  in  good  faith  supplies  neces- 
saries to  an  insane  person,  an  idiot,  or  a  person  suddenly  bereft  of 
all  sense  and  reason  by  a  stroke  of  accident  or  disease,  may  re- 
cover their  reasonable  value  in  an  action  in  form  upon  contract. 
So  one  may  recover,  in  a  like  action,  money  paid  under  duress,  or  1 
under  mistake  of  fact,  or  upon  a  consideration  that  has  failed,  or 
money  obtained  from  him  by  fraud. 

In  many  cases  the  injured  party  has  a  choice  of  remedies.  Thus, 
if  A  converts  the  goods  of  B  to  his  own  use  by  selling  them  with- 
out authority,  B  may,  if  he  so  elects,  treat  A  as  a  purchaser  and 
sue  him  for  the  price  received  on  the  resale,  or  he  may  sue  in 
tort  and  get  the  value  of  the  goods  at  the  time  of  the  conversion. 
Many  authorities  permit  an  action  in  contract  form  even  where 
there  has  been  no  sale  by  the  wrong-doer,  while  others  permit 
it  only  where  the  goods  have  been  converted  into  money  by  resale. 

§  56.  Implied  from  express. — It  is  seldom  that  everything  to 
which  the  parties  bind  themselves  in  contracting  is  set  out  in 
terms.  Even  though  the  contract  be  of  the  class  called  express, 
more  or  less  is  left  to  be  understood.   Thus,  if  parties  expressly 
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agree  to  be  partners,  the  law,  by  implication,  annexes  to  their 
bargain  all  the  incidents  of  partnership,  including  the  obligation 
to  act  in  good  faith  for  the  common  good ;  and  if  one  sells  per- 
sonal property  as  his  own,  the  law  implies  a  promise  that  he  has 
good  title  to  transfer.^"  Still  more  is  shown  under  the  title 
"usage. "^'■ 

§  57.  Formation  of  a  simple  contract. — Simple  contracts 
as  we  have  seen,  are  such  as  do  not  derive  their  validity  from  the 
presence  of  a  seal,  but  from  the  presence  of  a  consideration.  Most 
of  the  business  of  the  world  is  carried  on  by  means  of  simple 
contracts,  sometimes  expressed  in  writing  in  more  or  less  orderly 
form,  but  quite  often  merely  oral,  and,  in  many  cases,  wholly  or 
in  part  implied.  We  will  now  direct  our  attention  chiefly  to  the 
formation  of  simple  contracts,  to  the  validity  of  which  the  fol- 
lowing elements  are  essential : 

(i)  A  sufficient  consideration. 

(2)  Mutual  consent  expressed  in  offer  and  acceptance. 

(3)  Parties  capable  of  contracting. 

(4)  A  real  consent. 

(5)  Compliance  with  the  forms  prescribed  by  law. 

(6)  A  lawful  object. 

These  same  elements,  with  the  exception  of  a  consideration,  are 
likewise  requisite  to  a  valid  contract  under  seal. 

"Post.  §  844. 
"^Post,  §  247,  et  seq. 

REVIEW. 

CONTRACTS   IN  GENERAL. 

1.  (a)  Define  a  contract  and  distinguish  between  an  executed  and 
executory  contract.  (&)  Distinguish  between  sealed  and  simple  contracts, 
(c)  Tell  how  a  sealed  contract  is  made,  (d)  Distinguish  between  express 
and  imphed  contracts,  {e)  What  is  the  difference  between  a  contract  im- 
plied in  fact  and  one  implied  by  law?  (/)  Give  the  elements  of  a  simple 
contract. 

2.  What  is  the  legal  difference  between  a  cash  sale  and  a  credit  sale  of 
goods  actually  delivered? 

3.  A  sells  to  B  all  the  wheat  in  a  certain  bin  and  agrees  to  keep  it  for 
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A's  accommodation  until  the  following  day.  In  the  meantime  the  wheat  is 
burned,  wfthout  A's  fault.   Does  the  loss  fall  upon  A  or  B  ? 

4.  X  makes  a  deed  in  favor  of  Y,  but  says  nothing  about  it  and  locks 
it  away  in  his  safe.  X  dies,  and  the  deed  is  found  among  his  papers.  Can 
Y  claim  any  rights  by  virtue  of  it? 

5.  A  son  employs  a  lawyer  to  contest  his  father's  will  without  saymg 
anything  about  fees  or  compensation  to  the  attorney.  The  attorney  prose- 
cutes the  contest  diligently  and  skillfully.  May  he  recover  for  his  services, 
and  if  so,  how  much? 

6.  A  daughter  remains  in  her  father's  household  after  reaching  her 
twenty-first  year,  receiving  the  same  support  and  being  treated  upon  the 
same  footing  as  before.  Nothing  having  been  said  about  the  matter,  is 
she  entitled  to  charge  for  such  domestic  services  as  she  was  previously 
accustomed  to  render? 

7.  A  converts  B's  goods  to  his  own  use  by  selling  them  to  N.  Can  B 
recover  their  value  from  A?  Can  he  recover  the  price  received  by  A 
from  N  regardless  of  their  value? 

8.  A  owes  B  a  sum  of  money,  but  by  mistake  in  computation  pays  B 
more  than  is  his  due.  Has  A  a  remedy  to  recover  the  excess?  See 
Needles  v.  Burk,  81  Mo.  573. 


CHAPTER  V. 

CONSIDERATION. 

§  58.  Nature  and  necessity. — It  is  an  elementary  rule  of 
English  and  American  law  that  every  executory  contract,  unless 
under  seal,  requires  a  valuable  consideration  to  support  it.  In 
law,  consideration  does  not  mean  forethought  or  deliberation.  It 
is  nearly  synonymous  with  price  or  recompense,  and  has  been  well 
defined  as  something  esteemed  in  law  as  of  value  in  exchange  for 
which  the  promise  in  a  contract  is  made. 

§  59.  Gift — Promise  to  give. — A  mere  promise  to  make  a  gift 
of  property,  or  to  confer  any  other  benefit  without  recompense 
and  without  there  being  anything  promised,  parted  with,  sur- 
rendered, or  foreborne  by  the  promisee,  is  not  binding  in  law, 
though  a  gift  of  property  is  valid  and  binding  as  between  the 
parties  when  the  thing  given  has  been  actually  delivered  to  the 
donee. ^ 

§  60.  Seal. — We  have  already  seen  that  a  promise  under  seal 
is  valid  without  a  consideration,  being  binding  on  account  of  its 
form  alone,  though  this  rule  has  undergone  statutory  changes  in 
some  states  as  previously  stated. 

§  61.  Essentials — Benefit  and  injury — Parting  with  legal 
rights. — In  order  to  be  valuable,  the  consideration  must  con- 
sist, it  is  said,  in  some  benefit  accruing  to  the  promisor,  or  some 
detriment  to  the  promisee.  In  most  mercantile  dealings  there  is 
an  element  of  benefit  and  injury  on  both  sides,  for  each  party  parts 
with  some  thing  valuable  or  beneficial  for  some  thing  he  deems 
valuable  or  beneficial  in  return.  Yet,  a  consideration,  in  order  to 
be  valuable,  need  not  be  so  much  a  benefit  to  the  promisor  as  a 

'As  to  the  presumption  of  consideration  in  favor  of  negotiable  in- 
struments and  the  want  of  it  as  a  defense  to  actions  thereon  see  post 
§§  394,  426, 

(30) 
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detriment  to  the  promisee.  Thus,  if  A  writes  to  X,  saying,  "Give 
B  goods  on  credit  and  I  will  pay  you  if  B  does  not,"  A  is  bound 
to  X  if  the  credit  is  given,  because  X  has  suffered  a  detriment  in 
parting  with  his  goods  at  A's  request.^  So  a  promise  to  pay  an- 
other's expenses  if  he  would  take  a  trip  to  Europe,  which  he  did, 
was  held  to  be  upon  sufficient  consideration  to  bind  the  promisor. 
And  the  bare  waiver  of  legal  rights  by  the  promisee,  though  there 
be  no  real  detriment  to  him  and  no  real  benefit  to  the  promisor, 
at  whose  request  it  is  done,  is  a  sufficient  consideration  to  support 
a  promise.  Thus,  an  uncle  promised  to  pay  his  nephew  $5,000  if 
he  would  not  drink,  use  tobacco,  swear,  or  play  cards  for  money 
until  he  came  of  age.  The  nephew  having  performed,  recovered 
the  money,  the  court  saying  that  the  restriction  upon  his  lawful 
freedom  of  action,  within  certain  limits,  was  a  sufficient  considera- 
tion for  the  uncle's  promise  and  a  detriment  to  the  nephew  in  the 
legal  sense  of  that  term. 

Marriage  is  a  valuable  consideration,  and  will  support  either  a 
promise  or  a  grant. 

§  62.  Promise  for  a  promise. — A  promise  is  a  sufficient  con- 
sideration for  a  promise,  so  that  A's  promise  to  deliver  goods  or 
render  services  is  a  good  consideration  for  B's  promise  to  accept 
and  pay  for  them.  This  rule  is  also  exemplified  by  mutual  prom- 
ises of  marriage,  the  promise  on  the  one  side  forming  a  sufficient 
consideration  for  the  promise  on  the  other. 

§  63.  Same  subject — Subscriptions. — Some  courts  sustain 
the  validity  of  voluntary  subscriptions  by  several  to  some  object 
of  common  interest,  charitable,  religious  or  otherwise,  on  the  the- 
ory that  the  promise  of  each  subscriber  is  the  consideration  for 
the  promise  of  the  others.  Other  courts  refuse  to  sustain  them 
unless  some  act  has  been  done,  expense  incurred,  or  duty  assumed 
by  the  plaintiff  in  reHance  upon  the  promise  of  the  others,  or 
unless  the  subscription  is  under  seal. 

§  64.  Same — Mutual  promises  must  be  mutually  binding. — 
But  in  order  that  a  promise  may  be  supported  by  a  promise  there 
must  be  mutuality  of  obligation.    In  other  words  there  must  be 

^Post,  §  1037. 
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really  a  promise  from  the  other  side.  Thus  A  offers  to  deliver  to 
B  at  6  cents  all  the  sugars  he  may  order  during  the  next  month, 
and  B  signifies  his  acceptance.  <A  may  still  withdraw  his  offer 
within  the  month  by  notice  to  B  for  the  reason  that  there  is  no 
obligation  on  B's  part  to  order  any  sugars  during  the  month.)  If 
B  orders  sugars  before  he  has  notice  of  the  withdrawal  and  with- 
in the  month,  A  will  be  bound  to  furnish  them  on  the  ground  that 
his  promise  to  do  so  was  a  continuing  offer  unrevoked.  If, 
in  response  to  A's  offer,  B  had  bound  himself  to  take  a  defi- 
nite quantity  of  sugar  or  to  order  of  A  all  the  sugar  he  might 
need  in  his  business  as  a  confectioner,  both  parties  would  have 
been  bound. 

§65.  Same  subject — Conditional  promise. — As  a  seeming 
exception  to  the  rule  of  mutuality  a  contract  optional  as  to  one 
party,  but  absolute  as  to  the  other,  may  usually  be  enforced  by 
the  former.  Thus,  if  one  party  promises  absolutely  to  sell  property 
and  the  other  agrees  to  take  and  pay  for  it,  provided  it  shall  be 
satisfactory,  the  contract  is  absolutely  binding  on  the  seller, 
though  the  buyer  has  the  option  of  declaring  himself  dissatisfied.' 

§  66.  Compromise — Forbearance. — Besides  being  beneficial 
to  the  parties,  the  prevention  of  litigation  is  favored  by  the  law. 
The  compromise  of  a  disputed  right  or  claim  is  a  sufficient  con- 
sideration to  support  a  promise,  and  it  is  immaterial  that  the 
claim  turns  out  to  be  in  fact  unfounded,  provided  it  be  put  for- 
ward in  good  faith  by  one  who  believes  he  has  a  legal  right. 
Some  courts  also  hold  that  the  promisee  must  have  at  least  rea- 
sonable grounds  to  believe  in  his  case. 

And  a  promise  to  forbear  for  a  definite  time  to  sue  upon  a  well- 
founded  claim  is  sufficient  consideration  to  support  a  promise  by 
the  debtor  to  pay  or  perform  something  additional  to  that  for 
Vi^hich  he  was  already  bound. 

§  67.  Adequacy  of  consideration. — So  long  as  there  is  some 
consideration  it  need  not  be  adequate.  Thus  a  promise  to  sell 
property  for  less  than  it  is  worth  is  enforceable,  provided  there 

'Post,  §  880. 
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be  no  fraud,  undue  influence  or  compulsion,  and  a  consideration 
of  one  dollar  may  support  the  most  onerous  undertaking.  But  if 
these  wrongs  are  alleged,  inadequacy  of  consideration  may  serve 
to  prove  them,  though  it  is  not  by  itself  sufficient  proof  without 
other  facts  and  circumstances  which  point  toward  their  existence, 
unless,  perhaps,  the  inadequacy  be  so  gross  as  to  shock  the  con- 
science and  lead  irresistibly  to  the  belief  that  the  contract  was 
wrongfully  obtained.* 

§  68.  Where  promisor  already  bound. — A  promise  to  do,  or 
the  actual  doing  of  what  one  is  already  bound  to  do,  either  by  law 
or  contract,  is  not  a  sufficient  consideration  for  a  promise  on  the 
other  side.  It  lias  therefore  been  held  that  a  promise  to  pay  an 
officer  a  fee  in  excess  of  that  prescribed  by  law  for  performing 
an  official  duty  is  void  on  this  and  other  grounds ;°  and  so  of  a 
promise  to  pay  a  man  a  certain  sum  for  living  with  his  wife 
where  he  has  no  just  cause  to  leave  her.  A  common  case,  how- 
ever, is  where  one  who  has  undertaken  to  build  a  house  or  other 
structure  threatens  to  abandon  his  contract  unless  an  extra  price 
is  paid.  In  such  case  a  promise  to  pay  him  more  than  the  original 
contract  called  for  is  void,  unless,  in  consideration  of  such  prom- 
ise, the  manner,  mode  or  time  of  performing  is  altered  to  the 
detriment  of  the  contractor  or  to  the  advantage  of  the  owner." 
Upon  the  same  principle  the  mere  part  payment  of  a  liquidated 
claim  already  due  is  no  consideration  for  the  creditor's  promise 
to  give  up  the  rest.'  Neither  is  a  promise,  without  more,  to  pay 
such  debt  on  a  future  day,  a  good  consideration  for  the  creditor's 
promise  not  to  sue  until  that  day. 

§  69.  Past  consideration. — A  promise  made  in  consideration 
of  an  act  or  forbearance  on  the  part  of  the  promisee,  for  which 
there  was  no  expressed  or  implied  promise  to  pay  at  the  time,  is 
not  a  sufficient  consideration  for  a  promise.   Thus,  if  the  creditor, 

'  But  see  post,  §  346,  et  seq. 

'  Post,  §  213. 

°For  the  doctrine  upon  this  point  peculiar  to  Massachusetts  and  per- 
haps a  few  other  states,  see  163  Mass.  433  and  cases  cited.  See,  also,  61 
Minn.  482,  487. 

'  Post,  §  346,  where  this  rule  and  its  exceptions  are  more  fully  discussed. 
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without  any  agreement  or  request  to  do  so,  has  voluntarily  for- 
borne to  sue  his  debt,  this  is  no  consideration  for  a  subsequent 
promise  by  the  debtor  to  pay  him  for  such  forbearance.  So,  if  one 
had  sold  goods  without  warranty,  and  afterward  gives  one,  no 
new  consideration  having  passed,  the  price  originally  paid  for  the 
goods  without  a  warranty  will  not  support  a  warranty  subse- 
quently made.^ 

§  70.  Previous  request. — Yet  it  has  been  said  that  a  past 
consideration  will  support  a  subsequent  promise,  if  the  con- 
sideration was  given  at  the  request  of  the  promisor.  But  no  more 
can  be  meant  than  this :  "If  a  consideration  is  preceded  by  a  re- 
quest, and  the  request  under  the  circumstances  reasonably  implies 
a  promise  of  recompense,  such  promise  can  be  enforced."  Clearly, 
what  was  considered  by  both  parties  to  be  a  mere  favor  or  gratuity 
at  the  time  it  was  rendered  or  performed  will  not  constitute  a 
sufficient  consideration  for  a  subsequent  promise  to  pay  a  definite 
sum,  though  the  performance  was  preceded  by  an  express  request. 

§  71.  Impossible  consideration. — A  promise  to  do  what  is  in 
its  nature  legally  or  physically  incapable  of  performance  at  the 
time  it  is  made  is  invalid,  and  is  not  a  sufficient  consideration  for 
a  promise  on  the  other  side.  A  promise  to  construct  a  "perpetual 
motion,"  or  to  go  from  New  York  to  London  in  three  hours, 
would  be  deemed  physically  impossible.  An  agreement  to  pay 
money  to  one's  self,  or  an  undertaking  by  a  servant  that  he  will, 
of  his  own  act,  discharge  a  debt  due  to  his  master,  is  legally  im- 
possible." 

§  72.  Moral  obligation. — A  mere  moral  obligation,  however 
strong,  will  not  uphold  a  promise.  Thus,  a  son  of  full  age  who 
had  ceased  to  be  a  member  of  his  father's  family,  was  taken  sick 
among  strangers,  and  being  poor  and  in  distress,  was  relieved  by 
the  plaintifT.  The  father  afterward  wrote  to  the  plaintiff,  promis- 
ing to  pay  him  his  expenses,  but  the  promise  was  held  void.  But 
a  moral  obligation  which  would  also  be  a  legal  one,  except  for  the 
intervention  of  some  rule  of  positive  law,  is  sufficient  to  support 

'Post,  §  842. 

'Compare  post,  §  297,  et  seq. 
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a  promise.  Upon  this  ground  the  courts  uphold  a  promise  to  pay 
a  debt  barred  by  the  statutes  of  Umitations/"  or  by  a  discharge 
in  bankruptcy  or  insolvency,  or  a  promise  made  after  full  age  to 
pay  a  debt  contracted  during  infancy. 

§  73.  Failure  of  consideration. — Where  the  consideration 
upon  which  a  promise  is  founded  or  money  has  been  paid  has 
wholly  failed  and  come  to  naught,  such  promise  will  not  sustain 
an  action,  and  the  money  so  paid  may  be  recovered  back.  Thus, 
if  one  sells  goods,  warranting  the  title,  which  proves  wholly  bad, 
the  buyer  may  rescind  and  defend  against  an  action  for  the  price, 
or  recover  the  price  if  paid.  A  note  given  for  a  void  patent  is 
subject  to  this  defense,  and  money  innocently  paid  for  counterfeit 
or  forged  notes  may  be  recovered  upon  the  same  principle.  But 
failure  of  consideration  must  be  carefully  distinguished  from  a 
mere  failure  to  benefit  thereby;  and  if  one  should  give  his  note 
for  a  valid  patent  right,  without  fraud  or  other  wrong,  he  could 
not  defend  against  its  payment  because  later  inventions  made  the 
patent  worthless,  or  it  proved  valueless  in  itself.  So,  if  one  buys 
a  title  mutually  understood  to  be  doubtful,  he  cannot  set  up  as  a 
defense  or  as  a  ground  of  recovery  the  fact  that  it  proved  bad. 

A  partial  failure  of  consideration  may  constitute  a  defense  pro 
tanto,  or  enable  the  injured  party  to  recover  the  value  of  so  much 
as  has  failed  even  when  he  cannot  or  does  not  avoid  the  contract. 

§  74.    Evidence   and   presumptions — Negotiable   paper. — In 

simple  contracts,  the  burden  is  usually  upon  the  party  suing  to 
prove,  not  only  the  promise,  but  the  consideration  therefor,  unless 
the  contract  itself  recites  a  consideration,  as  all  well-drawn  writ- 
ten contracts  do.  Even  in  the  latter  case  the  presumption  of  con- 
sideration may  be  overcome  by  proof  that  there  was  none  in  fact. 

As  an  exception  to  the  rule  last  stated,  a  negotiable  contract  is 
presumed  to  have  a  sufficient  consideration  though  it  does  recite 
one.    This  matter  is  later  explained.^^ 

In  some  states  by  statute  a  valuable  consideration  is  presumed 
in  favor  of  all  written  contracts,  and  the  burden  of  showing  want 
or  failure  of  consideration  is  upon  the  defendant. 

^'Post,  §§  341,  342. 
"^Post,  §  404. 
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§  75.  From  whom  consideration  must  move — Promise  for 
benefit  of  third  person. — The  general  rule  in  England  and  in  a 
few  of  our  states  is  that  no  one  can  sue  upon  a  contract  save  him 
from  whom  the  consideration  moves. 

This  rule  is  adhered  to  with  some  exceptions  in  Massachusetts, 
Connecticut,  Vermont  and  Michigan. 

In  most  states,  however,  a  simple  contract  made  by  one  person 
to  another  for  a  valuable  consideration  moving  from  him,  may  be 
enforced  by  a  third  person  who  is  a  stranger  to  the  consideration, 
if  entered  into  for  his  benefit,  and  in  many  states  this  rule  em- 
braces promises  under  seal.  It  is  largely  one  of  justice  and  con- 
venience though  it  does  violence  to  some  cherished  traditions  of 
the  common  law. 

Usually,  before  the  third  party  accepts  or  acts  upon  it,  the  con- 
tracting parties  can  rescind,  but  not  afterward. ^^ 

"  See  as  to  assignment  and  novation,  post,  §§  230  et  seq. 

The  Wisconsin  cases  deny  the  right  of  rescission  in  any  case  without 
the  consent  of  the  beneficiary.  116  Wis.  517,  and  cases  cited,  and  see 
112  III,  91,  97. 

REVIEW. 

CONSIDERATION. 

1.  (a)  Distinguish  between  good  and  valuable  considerations.  (&)  Is 
marriage  a  valuable  consideration?  Frank's  Appeal,  59  Pa.  St.  190.  (c) 
What  is  a  moral  consideration?  (d)  What  is  a  past  consideration?  (e) 
What  have  you  to  say  as  to  adequacy  of  consideration? 

2.  A  father  intending  to  make  his  son  a  gift  of  the  amount  gives  his 
note  to  the  latter,  payable  in  sixty  days.  At  the  maturity  of  the  note  the 
father  refuses  to  pay.    Has  the  son  a  remedy  on  the  note? 

3.  The  owner  of  certain  boilers  gave  another  party  permission  to  weigh 
them,  on  the  latter's  promise  to  return  them  in  good  condition.  What  con- 
sideration was  there  for  the  borrower's  undertaking  to  return  them  safe? 
Bainbridge  v.  Firmstone,  8  Ad.  &  E.  743,  Law  Ld.  Cas.  Simp.  29. 

4.  (a)  A  wishes  to  borrow  money  of  B,  who  agrees  to  lend  it,  provided 
C  will  guarantee  A's  note  for  the  amount.  C  thereupon  makes  the  guar- 
antee. What  consideration  is  there  for  C's  undertaking?  (b)  If  the 
money  had  already  been  lent  without  any  understanding  that  C  should 
guarantee  the  debt  would  his  subsequent  guaranty  be  binding?  Leonard 
V.  Vredenburgh,  8  Johns.  (N.  Y.)  29. 


Consideration.  37 

?.  A,  without  fraud  or  other  wrong,  agrees  in  writing  to  sell  certain 
land  for  one-half  its  value.   Is  he  bound  by  the  contract? 

6.  A  agrees  to  sell  and  B  to  take  and  pay  for  certain  goods  at  a  certain 
time  and  place.   What  is  the  consideration  for  the  promise  to  each  party? 

7.  A  and  B  are  engaged  in  a  controversy  growing  out  of  an  honest 
difference  as  to  the  grade  and  quality  of  certain  wheat,  supplied  by  A  to 
B,  and  which  B  claims  was  not  as  warranted.  To  put  an  end  to  the  dis- 
pute, and  to  avoid  a  law-suit,  A  gives  B  his  note  for  $50  in  full  settle- 
ment. What  is  the  consideration  for  the  note?  Clark  v.  Turnbull,  47 
N.  J.  Law  265. 

8.  A  police  officer  holding  a  warrant  for  the  arrest  of  a  criminal  makes 
the  arrest  within  his  own  jurisdiction.  Can  he  recover  a  reward  previously 
offered  for  the  apprehension  of  the  party? 

9.  A  sells  goods  to  B  without  warranty  and  receives  the  price.  After- 
ward B  expresses  himself  as  dissatisfied  with  the  goods  and  A  agrees 
to  warrant  them  free  from  certain  defects.  Is  A  bound  by  his  warranty? 
Summers  v.  Vaughan,  35  Ind.  323. 

10.  (o)  A  debt  is  barred  by  a  disch'arge  in  bankruptcy.  The  bankrupt, 
becoming  prosperous,  makes  a  promise  to  one  of  his  creditors  to  pay  the 
amount  of  a  debt  so  barred  or  discharged.  Is  the  new  promise  binding? 
What  is  the  consideration  for  it?  Allen  v.  Ferguson,  18  Wall.  (U.  S.)  1; 
St.  John  V.  Stephenson,  90  111.  82.  (6)  What  consideration,  if  any,  is 
necessary  to  support  a  promise  to  pay  a  debt  barred  by  the  Statute  of 
Limitations? 

11.  A  party  gave  his  note  for  shares  in  a  certain  company,  working  un- 
der patents  supposed  to  be  valuable.  Later  inventions  made  these  patents 
worthless,  and  the  stock  of  the  company  became  of  no  value.  Could  the 
purchaser,  in  the  absence  of  fraud,  defend  against  payment  of  his  note  in 
the  hands  of  the  one  from  whom  he  bought  the  stock?  Gore  v.  Mason, 
18  Me.  84. 

12.  In  consideration  that  A  is  permitted  to  name  B's  child  A  agrees  in 
writing  with  B  to  leave  the  child  $1,000  by  will.  He  names  the  child  but 
dies  without  making  a  will.  May  the  child,  in  most  states,  sue  the  estate 
of  A? 


CHAPTER  VI. 

THE  AGREEMENT — OFFER  AND  ACCEPTANCE. 

§  76.  Agreement  defined — Elements. — Every  true  contract 
flows  from  agreement,  and  an  agreement  arises  where  there  is  an 
offer  of  a  contract  on  the  one  side,  accepted  on  the  otlier.  Every 
agreement  may  be  resolved,  therefore,  into  two  elements,  (i) 
Offer,  and  (2)  Acceptance. 

§  77.  The  offer. — In  order  that  an  offer  may,  upon  accept- 
ance, ripen  into  a  contract,  it  must  be  either  actually  or  apparently 
the  offer  of  a  contract.  Thus,  an  offer  of  a  mere  social  engage- 
ment does  not,  though  accepted,  constitute  a  contract,  for  no 
change  of  legal  relations  is  intended,  and  the  same  is  true  of  an 
offer  clearly  made  in  jest.  And  this  principle  has  been  applied 
where  the  alleged  offer  was  merely  intended  as  the  opening  of 
negotiations  for  future  dealings,  as  is  the  case  with  circular  letters 
sent  out  by  merchants  to  attract  trade.  Yet  the  law  does  not  deal 
with  the  secret  intentions  of  parties  but  only  with  intent  as  out- 
wardly manifested,  nor  does  it  countenance  fraud.  Hence,  if  one 
addresses  to  another  what  appears  to  be  the  offer  of  a  contract, 
and  that  other  accepts,  believing  that  such  an  offer  was  really 
meant,  the  party  offering  cannot  avoid  liability  by  saying  that  he 
did  not  mean  what  his  words  fairly  implied. 

Furthermore  the  offer  must  be  made  in  terms  so  certain  that  a 
court  can  say  to  what  the  minds  of  the  parties  were  directed. 
Thus,  a  promise  to  con\'ey  an  acre  of  land,  no  particular  acre  be- 
ing mentioned,  would  ordinarily  be  deemed  too  indefinite  and  un- 
certain to  found  a  contract  upon,  and  the  same  was  held  where 
the  defendant  promised  the  plaintiffs  that  if  they  would  buy  a 
certain  store-house  and  stock  of  goods,  he  would  assist  them  by 
indorsing  their  paper  and  advancing  the  money  to  carry  on  the 
mercantile  business  advantageously. 

§  78.    Assent — How  manifested. — As  a  general  rule,  neither 

(38) 
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the  offer  nor  the  assent  thereto  need  be  manifested  in  any  par- 
ticular way.  It  may  be  shown  by  the  signing  and  delivering  be- 
tween the  parties  of  a  formal  writing,  or  by  a  nod,  or  by  the  do- 
ing of  an  act,  or  the  rendering  of  a  service  by  one  which  was  re- 
quested by  another  under  circumstances  importing  a  promise  to 
pay.^^The  sending  of  an  order  to  a  merchant  is  an  offer  to  buy, 
and  the  sending  of  the  goods  by  him  constitutes  its  acceptance.) 
So  in  sales  by  auction,  each  bid  constitutes  an  offer  to  buy  at  the 
price  bid,  while  its  acceptance  is  manifested  by  the  fall  of  the  auc- 
tioneer's hammer. 

§  79.  Acceptance  must  be  communicated.-^A  mere  mental 
determination  to  accept  creates  no  contract^  The  offer  must  be 
accepted  while  it  still  remains  open,  and  such  acceptance  must  be 
in  some  way  communicated,  or  put  in  the  way  of  communication, 
to  the  offering  party. 

Neither,  as  a  rule,  will  acceptance  be  implied  from  silence.  One 
cannot  offer  another  a  contract  in  such  terms  as  to  impose  one 
upon  him  unless  he  expressly  declines  to  be  bound.  But  one  who 
knows  that  another  is  rendering  him  valuable  services,  expecting 
compensation,  is  bound  to  pay  for  them  if  he  receives  them  with- 
out dissent,  having  opportunity  to  reject  them  without  incon- 
venience or  expense. 

§  80.  Acceptance  must  be  unconditional  and  identical  in 
terms  with  the  offer. — The  acceptance  must  in  every  respect 
correspond  to  the  offer.  It  must  meet  and  cover  it  in  every  ma- 
terial wayj  neither  going  beyond  or  falling  short  of  the  terms 
proposed.  Hence,  what  is  in  form  the  acceptance  of  an  offer  is 
not  such  in  law  if  it  differs  from  the  offer  in  any  material  respect. 
If  it  embodies  any  new  terms  or  conditions  it  is  a  mere  counter- 
proposal or  offer,  which  will  ripen  into  a  contract  only  when  ac- 

^  Where  the  offer  is  of  a  promise  for  an  act  and  the  act  is  performed,  this 
is  sufficient  acceptance.  A  unilateral  contract  then  arises  consisting  of 
a  promise  on  one  side  only.  If  the  offer  is  of  a  promise  for  a  promise  a 
contract  arises  when  the  promise  on  the  other  side  is  made.  This  consti- 
tutes a  "bilateral  contract."  It  is  sometimes  difficult  to  determine  whether 
the  offer  is  of  a  promise  for  a  promise  or  of  a  promise  for  an  act.  This 
is  illustrated  under  the  head  of  Guaranty  and  Suretyship.  Post,  §§  1033 
et  seq. 
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cepted.  And  when  an  offer  is  once  rejected  the  offerer  is  re- 
lieved from  further  liability  on  account  of  it,  and  the  rejecting 
party  cannot,  by  subsequently  accepting  it  turn  it  into  a  contract 
unless  the  offerer  assents  in  turn. 

§  81.  Offerer  may  prescribe  manner,  time  and  place  of  ac- 
ceptance.— The  offerer  has  the  right  to  prescribe  the  time, 
place,  form,  or  other  conditions  of  acceptance.  If  he  does  so  the 
acceptance  must,  to  be  effectual,  conform  thereto.  Thus,  if  it 
prescribes  acceptance  by  return  mail,  an  acceptance  by  a  later 
mail  is  not  sufficient,  unless,  perhaps,  it  leaves  on  the  same  day 
the  offer  is  received. 

§  82.    Time    of    acceptance — Continuing    offer. — The    offer 

must  be  accepted  while  it  still  continues  open,  and  an  acceptance 
after  the  offer  has  lapsed  or  has  been  withdrawn  has  no  effect.  An 
offer  not  by  its  terms  continuing,  or  Vv'hich  specifies  no  time  for 
acceptance,  will  be  deemed  to  continue  a  reasonable  time,  unless 
sooner  withdrawn.  What  is  reasonable  time  depends  upon  the 
circumstances  of  each  case.  In  ordinary  cases  if  the  party  ad- 
dressed goes  away  and  returns  the  next  month,  or  the  next  week, 
and  says  he  will  accept  the  proposition,  he  is  too  late  unless  the 
offerer  assents  in  turn ;  and  so,  probably,  if  he  comes  the  next  day, 
or  the  next  hour,  or  perhaps  if  he  went  away  at  all.  Yet  regard 
must  be  had  to  the  circumstances  and  situation  of  the  parties,  the 
means  of  communication  between  them  and  the  nature  of  the  con- 
tract offered.  The  offer  by  mail  of  marriage,  or  a  complicated  and 
important  partnership  agreement,  would  not  lapse  like  an  offer  to 
buy  or  sell  merchandise,  with  the  expiration  of  a  few  hours  or 
days. 

If  the  offer  is  by  its  terms  to  continue  a  definite  time,  it  will 
become  binding  by  acceptance  within  that  time  unless  it  is  sooner 
withdrawn.  An  acceptance  after  the  prescribed  time  is  too  late, 
however,  unless  the  proposer  assents  in  turn. 

§  83.  Revocation  of  offer — Continuing  offer  upon  considera- 
tion.— As  a  mere  offer  unaccepted  does  not  constitute  a  con- 
tract, it  may  be  withdrawn  at  any  time  before  acceptance, 
even  though  it  was,  by  its  terms,  to  continue  a  definite  time. 
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unless  the  offering  party  has  something  of  vahie  for  keeping 
it  open,  upon  the  technical  ground  that  there  is  no  consideration 
for  his  undertaking  to  hold  it  open.  Even  where  the  party  offer- 
ing has  received  money  or  other  valuable  thing  for  holding  his 
offer  open  for  a  day,  a  week,  or  other  specified  time,  he  may  prob- 
ably withdraw  it  before  the  acceptance  and  before  the  expiration 
of  the  time,  subject  to  the  liability  to  pay  damages  for  a  breach 
of  his  agreement  not  to  withdraw  it. 

§84.  Mode  of  revocation— Death — Insanity. — Unless  the 
offer  has  lapsed,  it  can  be  withdrawn  only  by  notice  to  the 
party  to  whom  it  was  made.  The  ordinary  mode  of  revoking 
an  offer  is  by  express  notice.  But  the  form  of  notice  is  immate- 
rial, and  disposing  of  a  thing  offered  for  sale  is  a  sufficient  with- 
drawal, if -the  offeree,  before  acceptance,  has  knowledge  of  the 
facts.  The  death  or  insanity  of  the  offering  party  revokes  the 
offer. 

§  85.  Contracts  by  Mail. — Where  an  offer  is  made  by  mail 
it  becomes  a  contract  immediately  upon  the  mailing  of  a  letter 
of  acceptance,  properly  addressed  and  postage  prepaid.  This  is 
true  in  spite  of  the  fact  that  the  letter  of  acceptance  is  delayed 
in  the  mails  or  wholly  miscarries  and  is  never  received,  unless 
the  offering  party  has  made  the  actual  receipt  of  the  acceptance 
a  condition  of  his  offer.  Whether  this  rule  rests  upon  considera- 
tions of  convenience  merely,  or  upon  some  theory  that  the  post 
is  the  agent  of  the  sender  or  upon  some  other  theory,  the  authori- 
ties are  not  agreed.  On  the  other  hand  an  offer  by  mail  can  be 
withdrawn  only  by  notice  or  knowledge  actually  coming  to  the 
offeree,^  by  post  or  otherwise,  before  he  mails  his  acceptance. 
The  foregoing  principles  apply  even  where  the  offer  is  per- 
sonally made  provided  the  circumstances  are  such  that  the  post 
office  may  be  deemed  the  proper  means  of  communicating  the 
acceptance.  Thus  where  A.  offered  to  sell  certain  lands  to  B.  who 
was  about  to  leave  for  his  home  in  another  place,  the  contract 
was  held  closed  by  the  mailing  of  an  acceptance  within  the  time 
specified  in  the  offer. 

°It  has  been  held  in  Massachusetts  that  the  letter  of  acceptance  must 
be  actually  received  in  order  to  complete  the  contract.  It  is  doubtful 
if  this  is  still  the  law  of  that  state.     See  Brauer  v.  Shaw,  168  Mass.  198. 
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§  86.  By  telegraph. — Similar  principles  apply  to  contracts  by 
telegraph,  and  a  contract  so  made  is  ordinarily  deemed  complete 
the  moment  the  message  of  acceptance  is  handed  to  the  operator. 
And  it  appears  that  an  offer  by  telegraph,  accepted  in  the  form 
received  by  the  sendee,  binds  the  sender  to  a  contract  in  accord- 
ance with  its  terms,  even  though  such  offer  was  changed  by  the 
company  in  course  of  transmission. 

§  87.  General  offers  to  the  public. — A  party  is  bound  by  a  con- 
tract to  pay  a  reward,  as  for  the  return  of  lost  property,  or  the 
conviction  of  a  criminal,  where  he  has  by  public  advertisement 
or  announcement  offered  to  give  it,  and  some  one  with  knowledge 
of  the  offer  and  with  intent  to  claim  it,'  has  come  forward  and 
rendered  the  service  specified.  By  most  authorities  the  party 
rendering  the  service  must  have  known  of  the  offer  when  he 
acted,  for  one  cannot  accept  an  offer  of  which  he  knows  nothing. 
But  the  contrary  has  been  held  in  some  states.  Such  offer  may 
be  withdrawn  before  anything  is  done  pursuant  to  it  by  the  em- 
ployment of  the  same  means  and  diligence  that  were  used  to  make 
it  public. 

"It  has  been  held  in  England  that  the  motive  of  the  plaintiff  is  imma- 
terial, but  that  is  not  the  prevailing  rule  here.  In  any  case  the  plaintiff 
must  bring  himself  fairly  within  the  terms  of  the  offer.  So,  an  offer  of 
reward  for  "arrest  and  conviction"  of  an  offender  is  not  satisfied  by 
bringing  about  merely  his  arrest  or  conviction. 

REVIEW. 

OFFER  AND  ACCEPTANCE. 

1.  (o)  A  offers  to  meet  B  at  a  certain  time  and  place,  in  order  that 
they  may  attend  the  theater  together.  B  accepts  the  offer,  but  fails  to 
keep  the  appointment.  Is  he  liable  to  A?  (&)  How  about  a  marriage  en- 
tered into  when  both  parties  are  in  jest? 

2.  The  payee  of  a  note  agrees  with  the  maker  that  he  will  extend  it  at 
maturity  if  the  maker  desires,  no  time  of  extension  being  mentioned.  Is 
the  payee  bound  by  his  promise  to  extend? 

3.  A  by  letter  offers  B  a  certain  sum  for  doing  certain  carpenter  work. 
B  determines  to  accept  and  buys  material  with  which  to  do  the  work  and 
prepares  some  of  it  for  use,  but  before  he  does  anything  to  communicate 
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his  acceptance  to  A,  the  latter  notifies  B  that  the  offer  is  withdrawn.   Can 
B  recover  of  A  for  trouble  and  expense?  46  N.  Y.  467. 
■  4.    A  offers  by  letter  to  sell  B  2,000  to  5,000  tons  of  iron  rails  at  a  cer- 
tain price.   B  answers  ordering  1,200  tons.    Must  A  either  fill  the  order, 
or  pay  damages? 

5.  A  offers  by  mail  to  sell  B  "good  merchantable  barley"  on  certain 
terms.  B  replies  saying  that  he  will  take  the  barley  provided  it  is  "fine 
barley  and  full  weight."    Is  there  a  contract? 

6.  A  party  offers  to  sell  goods  at  a  certain  price  provided  an  order 
for  them  is  sent  by  return  mail.  The  offeree  neglects  to  answer  for  two 
days  and  then  accepts.    Is  the  seller  bound?    Maclay  v.  Harvey,  90  111.  528. 

7.  (o)  A,  without  receiving  anything  of  value  for  holding  his  offer 
open,  gives  B  an  option  to  purchase  certain  property  within  one  week  at  a 
price  named.  At  the  end  of  three  days,  A  notifies  B  that  the  offer  is 
withdrawn.  Can  B  still  accept  within  the  week  and  hold  A  bound? 
(b)  How  would  the  case  stand  if  A  had  received  $5  for  the  option? 

8.  An  offer  to  sell  goods  is  sent  by  mail  and  is  promptly  accepted  by  a 
letter  properly  addressed  and  post-paid.  Before  the  letter  of  acceptance 
has  been  received  by  the  offering  party,  but  after  it  was  mailed,  the  offer- 
ing party  mailed  a  letter  retracting  his  offer.  Is  there  any  contract?  How 
would  the  case  stand  if  the  letter  of  withdrawal  had  been  received  by  the 
offeree  before  he  mailed  his  acceptance?  How  would  it  stand  if  the  letter 
of  withdrawal  had  been  received  by  the  accepting  party  after  the  accept- 
ance was  mailed,  but  before  it  had  been  received  by  the  offering  party? 
How  would  the  case  stand  if  the  party  who  had  mailed  his  acceptance, 
wired  the  offering  party  revoking  his  acceptance,  and  the  message  was  re- 
ceived before  the  letter  of  acceptance  was  received  ? 

9.  What  effect  has  the  death  or  insanity  of  either  party  upon  an  out- 
standing offer  of  a  contract? 

10.  A,  whose  wife  is  in  a  burning  hotel,  offers  $1,000  to  any  one  who 
will  bring  her  out,  dead  or  alive.  A  bystander,  at  the  peril  of  his  life, 
brings  out  her  dead  body.  Can  he  recover  the  money?  Reif  v.  Paige, 
55  Wis.  496. 

11.  The  defendant,  by  advertisement  in  the  Chicago  Record,  offered  a 
definite  reward  for  information  of  the  whereabouts  of  a  certain  person. 
No  longer  having  an  interest  in  the  matter,  he  published  in  the  same 
paper,  for  an  equal  length  of  time  and  with  equal  prominence,  a  retrac- 
tion of  the  offer.  After  this,  X,  who  knew  of  the  offer  but  not  of  its  re- 
traction, procured  the  information.  Can  he  recover  the  reward  ?  92  U.  S.  73. 


CHAPTER  VII. 

PARTIES  TO  CONTRACTS. 

§  88.  Two  parties  required. — As  a  party  can  not  sue  himself 
or  have  any  right  enforceable  at  law  against  himself,  it  follows 
that  to  every  contract  there  must  be  at  least  two  parties.  But 
there  may  usually  be  more  than  two,  and  one  or  several  on  one 
side  may  promise  to  one  or  several  on  the  other. 

If  several  promise  "jointly"  all  must  be  sued  together ;  if  they 
promise  "jointly  and  severally,"  all  may  be  sued  together  or  any 
of  them  alone.  But  in  either  case,  if  any  party  performs  or  pays 
more  than  his  share,  he  is  entitled,  usually,  to  such  a  contribution 
from  the  others  as  will  make  the  burdens  equal. ^ 

§  89.  Of  the  competency  of  parties. — The  term  competency, 
when  used  of  a  party  to  a  contract,  imports  his  power  or  capacity 
to  make  a  contract  binding  and  enforceable  at  law.  One  who  lacks 
such  power  is  incompetent.  Capacity  or  competency  is  presumed, 
and  the  burden  of  proving  incompetency  is  usually  upon  the  party 
alleging  it.  Those  who,  by  our  law,  are  incompetent  to  a  greater 
or  less  degree,  are,  commonly:     (i)   Aliens;   (2)    corporations; 

(3)   infants;   (4)    insane  persons;   (5)    drunkards;    (6)    married 

vomen. 

§  90.  Aliens — Alien  enemies. — Citizens  and  subjects  of  for- 
eign governments  with  which  we  are  at  peace,  are  permitted,  in 
general,  statutes  in  some  states  aside,  to  hold  and  enjoy  property, 
to  make  contracts  and  to  sue  and  to  be  sued  the  same  as  our  own. 
But  when  war  breaks  out  the  law  prohibits  all  intercourse  be- 
tween subjects  of  hostile  nations,  so  far,  at  least,  as  it  is  incon- 
sistent with  a  state  of  war. 

^  If  several  parties  promise  for  the  same  thing  it  constitutes  a  joint  prom- 
ise unless  the  contract  contains  words  importing  a  several  obligation.  But 
an  obligation  expressed  in  the  singular  as  "I  promise,"  is  joint  and  several 
if  signed  by  several. 

(44) 
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Contracts  entered  into  during  war,  except  by  license,  express 
or  implied,  are  illegal  and  void,  upon  the  ground  that  to  permit 
them  would  tend  to  place  considerations  of  private  interest  and 
private  gain  before  the  duties  of  patriotism.  While  contracts 
made  during  war  cannot  be  enforced  after  the  return  of  peace, 
the  remedies  for  the  enforcement  of  pre-existing  contracts  are 
merely  suspended  during  war,  and  revive  when  peace  returns. 
War,  being  abnormal,  further  discussion  of  its  effects  will  be 
omitted. 

§  91.  Corporations. — A  corporation  has,  in  general,  only 
such  powers  as  are  conferred  upon  it  by  the  state  or  government 
creating  it,  and  when  it  turns  aside  from  its  legitimate  purposes 
and  attempts  to  bind  itself  by  contracts  foreign  to  the  objects  for 
which  it  was  formed,  such  contracts  are  usually  void.^ 

Contracts  of  Infants. 

§  92.  Who  are  infants — The  general  principle — Contracts 
voidable. — All  persons,  male  and  female,  under  the  age  of  twen- 
ty-one years  are,  by  the  common  law,  infants  or  minors.  In  most 
states  the  law  so  remains ;  but,  in  a  few  of  them,  females  are  of 
age  at  eighteen.'' 

A  single  principle  runs  through  the  entire  law  touching  the 
contracts  of  infants.  Man  attains  his  physical  and  mental  develop- 
ment by  slow  growth,  gaining  the  ability  to  cope  with  others  in 
the  preservation  of  his  property  and  the  protection  of  his  interests 
only  through  long  experience.  He  requires,  and  has  a  moral 
right  to  claim,  during  this  period  of  growth,  the  special  protection 
of  the  law,  lest  his  ignorance,  inexperience,  and  improvidence 
place  him  at  the  mercy  of  others  of  maturer  years.  Society  too, 
in  protecting  the  infant,  protects  itself  from  the  danger  of  his 
becoming  a  charge  upon  its  bounty  through  the  loss  of  his  estates. 

The  law,  as  the  most  efficient  means  of  protecting  the  infant, 
declares  his  contracts,  with  few  exceptions,  to  be  either  void  or 

"Post,  §  782,  et  seq.,  where  this  matter  is  more  fully  discussed. 

'  In  the  computation  of  time,  fractions  of  a  day  are  disregarded,  and 
one  is  of  full  age  on  the  first  instant  of  the  day  before  his  twenty-first 
birthday. 
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voidable,  and  permits  him  to  show  his  nonage  as  a  defense  to 
actions  for  the  enforcement  of  his  agreements,  or  sometimes  as  a 
reason  why  the  courts  should  proceed  actively  to  undo  what  he 
has  improvidently  done  in  performance  of  them. 

§  93.  Infants  bound  for  necessaries. — Keeping  in  view,  how- 
ever, that  the  object  of  the  law. is  to  protect  the  infant,  and  not 
to  oppress  or  injure  him  or  others  when  justice  to  him  does  not 
require  it,  he  is  bound  by  his  contracts  for  things  without  which 
he  could  not  live,  or  which  are  necessary  to  his  health  and  ordi- 
nary comfort.  If  he  could  not  bind  himself  to  pay  their  reasonable 
value,  he  could  not  always  get  them,  except,  perhaps,  for  cash, 
and  he  might  suffer  in  consequence.  Hence,  he  is  bound  to  pay 
for  those  things  which  the  books  call  necessaries,  not  what  he  has 
agreed  to  pay,  but  their  reasonable  value  only.  His  obligation  is 
not  so  much  contractual  as  quasi  contractual. 

§  94.  What  are  necessaries. — Food  and  clothing  of  reason- 
able quantity,  quality  and  kind,  nursing  and  medical  attendance 
in  sickness,  and  a  common  school  education  at  least,  are  neces- 
saries. But  a  full  college  or  professional  education  is  probably  not 
a  necessary,  nor  is  a  horse,  a  bicycle  or  an  automobile  unless  it  is 
to  be  ridden  under  medical  advice.  The  meaning  of  the  term  nec- 
essaries, however,  is  not  restricted  to  the  bare  necessities  of  life, 
but  extends  to  such  things  as  are  of  undoubted  utility  in  main- 
taining the  infant  properly  according  to  his  means  and  station  in 
life.  Articles  of  mere  luxury  and  ornament,  however,  are  always 
excluded,  though  luxurious  articles  of  utility,  such  as  rich  cloth- 
ing, may  be  necessaries,  depending  upon  the  wealth  and  social 
position  of  the  infant.  As  the  law  permits  an  infant  to  marry, 
necessaries  for  his  wife  and  family  are  deemed  necessaries  for 
him. 

§  95.    What  are  not  necessaries. — As  an  infant  is  not  deemed 

sufficiently  discreet  to  conduct  business,  his  trading  contracts,  as 

for  rent  of  a  shop,  or  for  clerk  hire,  are  usually  deemed  voidable.* 

Money  is  not  a  necessary  in  the  technical  sense,  for  the  infant 

has  not  the  judgment  to  wisely  expend  it,  and  one  who  lends  it 

*  As  to  infant  partners  in  trade,  see  post,  §  664. 
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to  an  infant  cannot  recover  it  at  law,  unless  he  has  paid  it  at  the 
infant's  request  for  necessaries  actually  supplied.  But  in  equity 
one  who  has  lent  money  to  an  infant  which  has  been  expended  for 
necessaries,  may  stand  in  place  of  him  who  supplied  them  so  far 
as  to  enable  him  to  recover  their  reasonable  worth. 

Whatever  may  be  the  nature  of  the  things  supplied,  they  are 
never  necessaries  unless  the  infant  has  need  of  them,  and  if  he 
has  been  otherwise  sufficiently  supplied,  whether  by  his  parents, 
or  by  other  tradesmen,  or  from  whatever  source,  he  is  not  liable, 
and  it  makes  no  difference  in  such  cases  that  the  party  supplying 
them  made  due  inquiry  and  failed  to  ascertain  the  facts. 

Furthermore,  necessaries  are  said  to  concern  the  person  of  the 
infant  and  not  his  estate,  and  he  cannot  bind  himself  absolutely 
for  repairs  to  his  property,  though  without  them  it  would  have 
fallen  into  decay,  nor  to  pay  for  insurance  thereon. 

§  96.  Other  binding  acts  and  contracts — Property  and  earn- 
ings.— There  are  other  contracts  by  which  an  infant  may  be 
bound  by  reason  of  special  provisions  of  law,  not  ordinarily  of 
interest.  Thus,  under  statute,  he  may  be  bound  by  a  contract  of 
apprenticeship. 

An  infant  may,  in  general,  take  and  hold  property  the  same  as 
an  adult.  His  earnings,  however,  belong  to  the  father  while  the 
child  lives  with  him.  The  father  may  sue  for  and  recover  them, 
and  payment  to  the  son  will  usually  furnish  no  defense  to  a  suit 
by  the  father  unless  he  had  expressly  or  impliedly  authorized  the 
child  to  receive  them.  But  emancipation,  or  the  voluntary  re- 
linquishment by  the  father  of  his  right  to  the  child's  service  and 
earnings  and  the  control  of  his  person,  gives  the  child  a  right  to 
his  earnings  and  frees  the  father  from  liability  for  his  support, 
unless  the  child  becomes  incapable  of  supporting  himself.  Eman- 
cipation does  not  enlarge  the  child's  capacity  to  contract.  It  may 
be  by  writing  or  by  parol,  or  it  may  be  implied,  as  where  the 
father  turns  the  child  out  to  shift  for  himself.  The  parent  as  such, 
however,  has  no  right  over  the  child's  general  property  whether 
the  child  be  emancipated  or  not. 

§  97.  Void  and  voidable  contracts. — By  the  older  and  some 
of  the  modern  cases,  it  is  laid  down  that  all  contracts  of  a  minor 
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which  are  clearly  to  his  detriment  are  absolutely  void.  Yet  by 
the  modern  and  prevailing  view  few  if  any  of  his  contracts  and 
conveyances,  not  void  for  other  cause,  are  more  than  voidable, 
and  the  infant  may,  upon  reaching  majority,  ratify  them  if  he 
chooses,  whereupon  he  will  be  bound,  or  he  may  avoid  them,  sub- 
ject to  the  rules  below. 

§  98.  When  may  ratify  or  avoid. — To  ratify  a  contract  re- 
quires the  same  capacity  as  to  make  one  in  the  first  place.  Hence 
one  cannot,  while  still  an  infant,  ratify  a  contract  voidable  be- 
cause of  infancy.  But  he  may  avoid  all  his  voidable  contracts  be- 
fore he  becomes  of  age,  or  immediately  after,  except  that  he  can- 
not, until  he  attains  full  age,  avoid  his  deed  of  lands. 

§  99.    Must  ratify   all — Return   of   consideration. — But   one 

lately  an  infant  cannot  ratify  so  much  of  his  voidable  contract  as 
he  deems  beneficial  and  avoid  the  rest.  Thus,  he  cannot  avoid  his 
promise  to  pay  for  property  purchased  and  keep  the  property,  nor 
avoid  his  purchase-money  mortgage  while  he  retains  the  mort- 
gaged thing.  But  if  one  while  still  a  minor  has  wasted,  lost,  or 
squandered  what  he  got  under  the  contract,  and  cannot  therefore 
return  it,  he  may  still  disaffirm,  otherwise  his  infancy  would  af- 
ford him  little  protection  against  his  own  improvidence  or  the 
designs  of  others.^ 

§  100.  May  recover  back. — Whether  an  infant  who  has 
bought  property  for  cash  may  sue  and  recover  his  money  may  not 
be  clear.  But  it  is  usually  held  that  he  may,  at  least  if  he  tender 
a  return  of  his  purchase,  and  even  without  such  tender  if  return 
is  impossible  by  reason  of  its  loss  or  destruction. 

§  101.  Adult's  rights. — An  adult  dealing  with  an  infant  is 
bound  so  long  as  the  infant  is  in  performance  of  his  undertaking. 
The  infant  alone  can  avoid  the  contract  on  the  ground  of  infancy. 
If  he  avoids,  or  seeks  to  avoid,  his  voidable  contract,  however, 
he  must  return,  or  offer  to  return,  what  he  got  under  it,  provided, 

"  That  an  infant  may  in  some  courts  be  held  for  benefits  actually  re- 
ceived even  where  he  cannot  return  in  specie  what  he  got  under  the  con- 
tract, see  Johnson  v.  N.  W.  Mut.  Life  Ins.  Co.,  56  Minn.  365,  26  L.  R.  A, 
187  and  note. 
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as  we  have  seen,  such  return  is  possible ;  or  the  adult  may  recover 
what  he  parted  with  to  the  infant  if  the  latter  still  has  it  in  specie. 
An  infant's  contract  to  render  service  is  voidable,  and  he  may 
quit  at  any  time  and  recover  the  reasonable  value  of  what  he  has 
done.  Yet  the  employer  is  entitled  to  an  allowance  for  part  pay- 
ments made  and  necessaries  furnished  to  the  infant,  even  to  the 
entire  extinction  of  the  latter's  claim. 

§  102.  Ratification — What  constitutes. — As  to  what  consti- 
tutes a  ratification  the  decisions  are  not  at  all  points  agreed.  An 
express  oral  promise  to  pay,  made  by  the  minor  after  full  age  and 
with  full  knowledge  of  his  rights,  is  always  sufficient,  except  in  a 
few  states  where  by  statute  the  new  promise  must  be  in  writing." 
But  less  may  suffice.  Many  courts  hold  that  a  distinct  and 
unequivocal  acknowledgment  of  the  contract  as  a  valid  and 
subsisting  obligation  is  sufficient  without  an  express  agreement 
to  perform,  or  any  other  act  on  the  part  of  the  minor  showing 
an  intention  to  be  bound. 

Whether  the  one  lately  an  infant  is  bound  by  a  new  promise 
made  in  ignorance  of  his  right  of  avoidance  may  not  be  clear. 
By  the  better  opinion  such  ignorance  is  immaterial  if  he  acts 
voluntarily  and  without  fraud. 

§  103.  Same — Conduct. — Apart  from  express  ratification, 
such  acts  of  the  infant  after  full  age  as  evince  an  intention  to  be 
bound,  and  which  would  give  him  an  unjust  advantage  over  the 
other  party  if  he  were  not,  will  usually  be  deemed  a  ratification. 
Thus,  if  one,  after  full  age,  conveys  away  property  purchased 
during  infancy,  or  perhaps  if  he  destroys  it,  or  otherwise  disposes 
of  it,  or  in  some  cases  unreasonably  retains  it,  or  retains  and  uses 
it,  he  will  be  held  to  have  ratified  his  contract  to  pay  for  it  and 
may  be  sued  for  the  price.  So,  receiving  after  majority  the  price 
or  rent  of  property  sold  or  leased  during  infancy  is  a  ratification 
of  the  sale  or  lease.'' 

"For  form  of  written  acknowledgment  and  states  where  writing  is  re- 
quired, see  appendix  of  forms. 

'An  infant  who  conveys  land  remains  silent  knowing  that  his  vendee  or 
those  claiming  under  him  are  making  valuable  improvements.    He  is  es- 
topped to  avoid  the  deed. 
4 — Com.  Law. 
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§  104.  Avoidance — What  constitutes. — Where  the  contract 
is  wholly  executory  on  both  sides,  the  infant  need  not,  independent 
of  statute,  take  any  active  steps  to  disaffirm,  but  may,  when  sued, 
whether  before  or  after  full  age,  show  as  a  complete  defense, 
that  he  was  an  infant  when  the  contract  was  made.  Express 
words  of  disaffirmance,  of  course  free  the  infant  from  liability, 
and  so,  likewise,  does  any  act  on  his  part,  clearly  evincing  an  in- 
tention not  to  be  bound.  Thus,  if  one  has,  while  under  age,  con- 
veyed his  land  to  one  party,  but  immediately  upon  reaching  age 
conveys  it  to  another,  the  second  deed  is  an  avoidance  of  the  first. 
The  effect  of  retaining  the  consideration  upon  the  right  to  dis- 
affirm must,  of  course,  be  kept  in  mind. 

§  105.  Pure  torts  or  torts  connected  vnth  contract. — Ordi- 
narily, an  infant  is  liable  for  his  torts,  such  as  slander,  assault, 
conversion  of  property  entrusted  to  him  and  trespass,  the  same 
as  an  adult.  But  though  fraud  is  a  tort,  it  is  generally  held  that 
an  infant  is  not  liable  when  he  has,  by  falsely  representing  him- 
self to  be  of  age,  induced  another  to  enter  into  a  contract  with 
him.  Still  he  may  be  compelled  to  return  what  he  got  under  such 
a  contract  if  he  still  has  it,  and  where  there  is  a  pure  case  of 
deceit  without  any  intention  to  contract  with  him,  as  where  he 
falsely  impersonates  another,  he  is  responsible. 

Contracts  of  Insane  Persons  and  Drunkards. 

§  106.  Insanity  defined — The  general  principle. — Insanity 
for  our  purposes  may  be  defined  as  such  disease,  weakness  or 
other  imperfection  or  derangement  of  mind  as  disables  it,  when 
entering  into  the  form  of  a  contract,  to  comprehend  the  subject 
of  it  and  its  nature  and  orobable  consequences.  It  may  be  broadly 
stated  that  in  regard  to  contracts  generally  and  testamentary  ca- 
pacity, no  man  is  regarded  as  of  unsound  mind,  unless  he  is  in- 
capable of  appreciating  the  nature  and  forming  a  rational  judg- 
ment upon  the  results  of  the  particular  act  which  is  the  subject 
of  judicial  consideration.  The  name  of  the  weakness  or  disorder 
is  immaterial,  and  idiocy,  so  called,  is  within  the  definition.  Nei- 
ther is  the  source  or  cause  of  the  insanity  of  any  consequence. 

In  declaring  void  or  voidalbe  the  contracts  of  persons  of  un- 
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sound  or  insufficient  mind,  the  law  proceeds  upon  principles  anal- 
ogous to  those  applicable  to  the  contracts  of  minors.  In  other 
words,  it  proceeds  upon  the  principle  that  it  is  the  duty  of  civil 
society  to  protect  against  the  wiles  and  rapacity  of  others,  those 
whose  weakness  disables  them  from  protecting  themselves,  and 
upon  the  further  principle  that  those  of  insufficient  mind  cannot 
assent  in  mind. 

§  107.  ■  Must  affect  assent. — Unlike  an  infant,  an  insane  per- 
son may  have  the  mental  capacity  to  make  one  binding  contract, 
though  not  another.  Thus,  a  monomaniac  on  the  subject  of  re- 
ligion may  make  a  binding  contract,  provided  it  is  not  dictated  or 
produced  by  his  malady.  Still,  if  there  is  a  delusion  on  a  single 
subject,  the  person  having  it  is,  as  to  such  delusion,  of  unsound 
mind,  and  any  contract  which  it  prompts  or  produces  is  usually 
voidable. 

§  108.  Necessaries. — But  the  lunatic  or  idiot  is  bound  for 
the  reasonable  value  of  whatever  necessaries  are  furnished  him, 
for  like  reasons  and  in  like  manner  with  an  infant.  Necessaries 
for  a  lunatic  are  substantially  the  same  as  for  an  infant,  except 
that  they  concern  the  estate  and  include  whatever  is  needful  for 
its  preservation. 

§  109.  Insanity  unknown — Lucid  interval. — And  it  is  gener- 
ally held  that  where  one  has  dealt  with  a  lunatic  in  good  faith, 
believing  him  to  be  sane,  and  no  undue  advantage  has  been  taken, 
and  the  circumstances  are  such  that  the  parties  cannot  be  re- 
turned to  their  original  position,  the  contract  must  stand.  In  any 
case  a  person  usually  insane  has  the  power  of  contract  in  a  lucid 
interval.  In  like  manner  one  ordinarily  sane  is  incapacitated  if 
insane  at  the  time  of  contracting. 

§  110.  Voidable  or  void. — While  some  cases  hold  that  a  luna- 
tic's contracts  and  conveyances,  except  as  above,  are  absolutely 
void,  by  most  authorities  they  are  merely  voidable.  Hence,  the 
lunatic,  upon  restoration  to  reason,  or  his  guardian  or  committee 
for  him,  and  before  he  recovers  mental  health,  may  ratify  or  dis- 
affirm at  his  or  their  election,  subject  upon  disaffirmance  to  the 
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obligation  to  return  whatever  of  the  consideration  received  is  still 
in  his  or  their  possession. 

§  111.  Commission  of  lunacy. — Statutes  in  all  states  provide 
for  the  judicial  investigation  of  the. mental  condition  of  persons 
alleged  to  be  insane  and  for  placing  them  under  guardianship  if 
insanity  is  proved.  When,  after  such  inquiry,  a  guardian  or  com- 
mittee is  appointed  for  a  person  found  to  be  insane,  his  deeds  and 
contracts,  made  while  the  guardianship  continues  are  utterly  void, 
except  they  be  for  necessaries  at  reasonable  prices.*  He  cannot 
bind  himself  even  in  a  lucid  interval. 

§  112.  Torts. — As  a  general  rule  the  lunatic,  like  the  in- 
fant, is  liable  for  his  torts,  at  least  where  intent  is  not  an  essen- 
tial of  the  wrong. 

§  113.  Drunkenness. — Drunkenness  and  insanity  are  allied 
in  nature  and  similar  in  legal  effect,  so  far  as  their  bearings  upon 
civil  as  distinguished  from  criminal  liability  is  concerned.  ]Mere 
drunkenness  is,  ordinarily,  no  defense  to  a  charge  of  crime, 
though  permanent  insanity  caused  by  drunkenness  is.  In  the  law 
of  contract,  however,  a  drunken  man  is  deemed  temporarily  in- 
sane, and  a  party  who  deals  with  him  is  guilty  of  a  species  of 
fraud. 

§  114.  General  rule — Necessaries. — Express  contracts  for 
non-necessaries  entered  into  by  one  while  in  such  state  of  drunk- 
enness as  to  drown  reason  and  judgment  are  voidable,  whether 
the  drunkenness  was  voluntary  or  due  to  the  procurement  of 
the  other  party.  And  less  of  drunkenness  would  render  a  contract 
voidable  where  it  was  brought  about  by  the  other  party,  or  there 
was  a  showing  of  fraud  or  undue  influence.  A  man  is  liable, 
however,  for  the  reasonable  value  of  necessaries  supplied  to  and 
consumed  by  him  while  drunk. 

§  115.  Ratification  and  avoidance. — If  the  drunkard  unrea- 
sonably retains  when  sober  what  he  purchased  while  drunk,  this 
will  usually  be  a  ratification,  or  he  may  ratify  by  express  words. 

"This  rule  applies  by  statute  in  most  states  to  drunkards  and  spend- 
thrifts under  guardianship. 
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The  defense  of  drunkenness  will  not  avail  one  who  got  drunk 
with  a  view  to  the  bargain  and  for  the  purpose  of  providing  him- 
self with  a  defense,  for  fraud  antedates  the  drunkenness. 

Contracts  and  Property  Rights  of  Married  Women. 

§  116.  Source  of  the  law. — While  the  law  pertaining  to  mar- 
riage and  the  domestic  relations  is  of  great  interest  and  importance 
in  all  of  its  phases,  the  impossibility  of  condensing  so  much  of  it 
even  as  is  of  general  commercial  interest  within  the  limits  of  a 
few  pages,  will  confine  us  to  a  passing  glance  at  the  property  and 
contract  rights  of  wives.  These  are  determined  in  this  country  by 
a  somewhat  curious  mixture  of  common  law,  equity,  and  statute 
rules.  First  comes  the  common  law,  then  the  modifications  and 
exceptions  peculiar  to  the  equity  courts,  and  lastly  come  the  stat- 
utes, chiefly  of  modern  growth,  and  differing  in  the  different 
states,  changing,  modifying  or  supplementing  the  older  doctrines 
of  equity  and  the  common  law." 

§  117.  At  common  law. — By  the  common  law  of  England, 
husband  and  wife  were  for  most  purposes  regarded  as  one  per- 
son, and  upon  this  fiction  of  unity  its  doctrines  were  reared, 
Upon  marriage  the  legal  existence  of  the  wife  was  merged  in 
that  of  the  husband,  who  became,  and  continued  during  the  mar- 
riage, the  head  of  the  family.  She  was  under  his  cover  and  pro- 
tection, and  was  therefore  called  in  law  French,  feme  covert,  and 
her  condition  was  known  as  coverture. 

§  118.  Marriage — Effect  on  wife's  property. — Upon  mar- 
riage, the  wife's  personal  property  in  possession  became  at  com- 
mon law  the  husband's  absolutely.  If  she  died  first,  his  title  to 
it  was  unaffected,  and  upon  his  death  it  went  to  his  executors  or 
administrators,  like  his  other  personal  estate.  Personal  property 
coming  to  her  during  the  marriage  followed  the  same  rule, 
whether  it  was'  acquired  by  her  labor  or  otherwise.  To  her  choses 
in  action,  such  as  bills,  notes,  bonds  and  other  debts,  he  had  a 
qualified  right  which  enabled  him  to  reduce  them  into  possession 

'  See  the  author's  treatise  on  Domestic  Relations,  particularly  chapter* 
xiv  to  xxvi. 
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by  receiving  payment  of  them  or  compelling  it  by  suit,  where- 
upon they  became  his  absolutely.  If  the  husband  failed  to  exer- 
cise this  right  of  appropriation  during  his  life,  however,  his  wife's 
choses  in  action  belonged  to  her  and  not  to  his  administrators.  In 
other  words,  her  right  to  them  revived. 

§  119.  Wife's  lands. — By  marriage  the  husband  did  not,  even 
at  common  law,  take  the  wife's  real  estate  absolutely,  but  only 
an  estate  for  life  by  virtue  of  which  he  became  entitled  to  the 
rents  and  profits  thereof  during  marriage.^" 

§  120.  Wife's  right  in  husband's  property. — The  husband 
after  marriage  held  his  property  substantially  as  before,  except 
that  it  was  encumbered  by  the  wife's  inchoate  right  of  dower." 

§  121.  Wife's  contracts  at  law. — So  far  as  the  power  of  mar- 
ried women  to  contract  is  concerned,  they  are  worse  off,  by  the 
common  law,  than  infants ;  for  proceeding  upon  the  theory  that 
their  legal  existence  is  merged  during  coverture,  their  contracts 
are  not  merely  voidable  but  absolutely  void.  A  married  woman 
cannot,  at  common  law,  earn  money  for  herself;  she  cannot  buy 
on  credit,  or  bind  herself  by  bond  or  other  instrument  under  seal, 
or  be  surety  for  her  husband  or  another,  or  make  any  other  valid 
contract,  sealed  or  simple. 

§  122.   Wife's   antenuptial    contracts. — The    contracts   of   a 

woman  bind  her  during  her  maidenhood  practically  as  if  she 
were  a  man.  Upon  her  marriage,  as  we  have  seen,  their  bene- 
fits inure  to  the  husband  at  common  law.^^  But  he  adopts  both 
her  and  her  circumstances  together,  and  must  pay  such  debts 
as  she  owed  at  the  time  of  marriage  whether  she  brought  him 
property  or  not.^" 

§  123.    Family  necessaries  and  wife's  agency  therefor. — By 

virtue  of  the  marital  relation  and  in  consequence  of  the  duties 

^"Post,  §  1158. 
"^Post,  §  1159. 
"Ante,  §  118. 
^Post,  §  125 
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assumed  by  him  upon  marriage,  the  husband  is  legally  bound  for 
the  supply  of  necessaries  to  the  wife  as  long  as  she  is  not  guilty 
of  adultery  or  elopement.  The  husband  may  discharge  his  obli- 
gations by  supplying  her  with  necessaries  himself,  or  by  his 
agents,  or  by  giving  her  an  adequate  allowance  in  money,  and 
then  he  is  not  hable  to  one  who,  without  authority,  furnishes  her 
with  necessaries ;  but  if  he  does  not  himself  provide  for  her  sup- 
port he  is  legally  liable  for  necessaries  furnished  to  her  by  others, 
even  though  against  his  orders.  But  where  the  wife  deserts  the 
husband  without  just  cause,  her  right  to  maintenance  is  suspended 
until  she  offers  in  good  faith  to  return,  and  a  tradesman  who 
supplies  her  with  necessaries  cannot  hold  him  liable,  though  he 
acts  in  ignorance  of  the  true  state  of  affairs. 

§  124.  The  wife  in  equity. — Equity  has  long  recognized  and 
protected,  as  the  separate  estate  of  the  wife,  whatever  property, 
real  or  personal,  was  settled  upon  her  to  her  "sole  and  separate 
use,"  treating  whoever  held  the  legal  title  as  her  trustee.  While 
she  had,  in  equity,  no  greater  power  of  contract,  independent  of 
this  separate  property  than  at  law,  yet  she  was  permitted  to  dis- 
pose of  it  at  pleasure,  and  to  charge  it  in  most  states,  with  her  en- 
gagements, unless  the  power  to  do  so  was  expressly  denied  to 
her  by  the  terms  of  the  instrument  under  which  she  acquired  it. 
The  equitable  estate  of  the  wife  is  still  recognized  in  most  states, 
though  it  is  less  important  since  the  enactment  of  the  recent  stat- 
utes about  to  be  discussed. 

§  125.  The  modern  statutes.™ In  all  our  states  are  statutes 
enlarging  the  rights  and  powers  of  married  women  with  respect 
to  property  and  contract.  It  must  not  be  supposed,  however,  that 
they  have  entirely  swept  away  the  common  law.  While  in  some 
states  this  is  almost  true,  yet  in  most  we  find  more  of  the  com-- 
mon  law  and  its  disabilities  still  remaining  than  is  popularly  sup- 
posed. The  majority  of  these  acts  provide  that  all  property  owned 
by  the  wife  at  the  time  of  the  marriage,  and  all  such  also  as  she 
may  acquire  afterward  by  gift,  grant,  devise  or  bequest,  shall  be 
her  separate  estate,  and  not  liable  for  the  debts  of  her  husband. 
Under  these  statutes  the  wife  is  sometimes  given  power  to  con- 
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tract  and  to  engage  in  trade  quite  generally  as  if  sole,**  but  under 
most  of  them  she  can  contract  only  with  reference  to  her  separate 
property,  or  for  the  purpose  of  acquiring  or  preserving  her  sepa- 
rate estate,  and  contracts  wholly  unconnected  with  the  acquire- 
ment, use,  disposition,  or  enjoyment  of  her  separate  estate  are 
still  void  as  at  common  law.  Since  the  married  woman's  statutes 
the  duty  of  the  husband  to  maintain  his  wife  is  usually  about  the 
same  as  before.  Yet  he  is  generally  relieved  of  liability  for  her 
antenuptial  debts,  and  in  Illinois,  Iowa  and  several  other  states 
the  wife  or  her  property  is  liable  for  ordinary  family  expenses 
jointly  with  the  husband,  including  the  education  of  the  children." 

"  In  several  states  where  the  wife  is  empowered  to  contract  generally 
she  is  forbidden  to  sign  as  surety  for  her  husband,  or  to  mortgage  her 
property  for  his  debts,  and  in  Massachusetts  she  is  forbidden  to  contrac* 
with  him,  though  capable  of  contracting  with  others. 

^°  The  Community  System. — This  peculiar  conjugal  property  system  is 
found  in  Louisiana,  Texas,  New  Mexico,  Arizona,  California,  Nevada, 
Washington,  Porto  Rico  and  the  Philippines.  It  was  largely  borrowed  in 
these  jurisdictions  from  the  Spanish  law.  In  some  respects  this  system 
resembles  partnership.  Under  it  property  of  husband  and  wife  falls,  un- 
less, by  valid  antenuptial  agreement — the  community  is  excluded — into  two 
general  classes,  roughly  as  follows ; 

1.  Separate  property  of  the  husband  and  wife  respectively,  embracing 
all  property  owned  by  either  at  marriage  and  all  acquired  afterward  by 
gift,  devise  or  descent  and  all  property  acquired  by  purchase  with,  or  in 
exchange  for,  separate  estate,  and,  in  most  states,  the  rents,  issues  and 
profits  of  separate  property. 

2.  Community  property,  or  all  other  acquisitions  of  either  husband  or 
wife  or  both  during  the  marriage.  In  short,  all  property  that  does  not 
square  with  the  statutory  requisites  of  separate  property  is,  with  few  ex- 
ceptions, community  property. 

During  coverture  the  power  to  manage  and  control  the  community 
property  for  the  benefit  of  the  spouses  and  the  family  is  in  the  husband, 
and  it  is  liable  for  family  debts.  In  fact  it  seems  chargeable  with  all  ob- 
ligations incurred  by  the  husband  during  coverture  that  are  not  con- 
tracted for  his  sole  benefit,  and  any  debt  arising  within  the  period  of  the 
coverture  is  prima  facie  a  community  debt  and  binding  upon  the  com- 
munity property.  The  entire  use,  control  and  disposition  of  the  commun- 
ity property  are  usually  in  the  husband  during  coverture.  Usually  upon 
the  death  of  either  spouse  the  whole  of  the  community  property  goes  to 
the  survivor  in  the  absence  of  issue.  See  Spencer,  Domestic  Relations, 
§§  267,  268. 
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As  to  these,  as  in  all  other  matters  affected  by  diverse  enact- 
ments, the  local  statutes  and  reports  are  the  only  safe  guide.  The 
law  itself  being  more  or  less  complicated,  and  being  the  subject 
of  quite  frequent  change,  laymen  should  have  competent  legal  ad- 
vice before  venturing  upon  important  business  transactions  with 
married  women. 

REVIEW. 

PARTIES  TO  CONTRACTS. 

1.  A  subject  of  Spain  sold  to  an  American  citizen,  prior  to  the  Spanish- 
American  war,  a  large  quantity  of  tobacco  on  credit.  The  debt  was  due 
when  the  war  broke  out.  Could  it  be  recovered  by  suit  during  the  war? 
Could  it  be  recovered  afterward?   Dunlop  v.  Ball,  2  Cranch  (U.  S.)  180. 

2.  Who  does  the  common  law  deem  infants  or  minors,  and  state  what 
statutory  change  has  been  made  in  some  of  the  states. 

3.  An  infant  buys  a  quantity  of  goods,  including  clothes,  reasonable  in 
quantity  and  quality  in  view  of  his  circumstances,  and  at  the  same  time 
and  from  the  same  tradesman  purchases  articles  for  amusement  merely. 
He  promises  to  pay  $50  for  the  clothes  and  $50  for  the  other  articles. 
The  clothes  are  really  worth  about  $25.  How  much,  if  anything,  is  the 
tradesman  entitled  to  recover,  the  articles  of  amusement  having  been  lost 
or  consumed?     Bent  v.  Manning,   10  Vt,  225. 

4.  An  infant  is  taken  ill  and  employs  a  physician.  Can  the  latter  re- 
cover his  reasonable  fees?     • 

5.  An  infant  contracts  in  advance  for  room  and  board  during  a  semester 
at  school.  He  pays  his  board  for  the  first  month  and  then  moves  to  an- 
other place.    Is  he  liable? 

6.  An  infant  engaged  in  business  took  out  a  policy  of  insurance  on  his 
stock  in  trade.  Is  his  infancy  a  good  defense  to  an  action  for  the  pre- 
miums?   N.  H.  Mut  Ins.  Co.  v.  Noyes,  32  N.  H.  345. 

7.  An  infant  borrows  money  and  gives  a  mortgage  on  his  team  of 
horses  to  secure  its  repayment.  Can  the  mortgage  be  enforced?  Could 
the  mortgage  be  enforced  or  the  property  recovered  if  such  mortgage 
had  been  given  for  the  purchase  price  of  the  team? 

8.  An  infant  bought  on  credit  clothing  suitable  to  his  age,  means  and 
station  in  life.  It  turned  out  that  he  had  already  been  amply  supplied  with 
wearing  apparel,  but  the  tradesman  was  ignorant  of  the  fact.  Can  the 
latter  recover  the  reasonable  value  of  the  clothing,  the  infant  or  his  guard- 
ian having  offered  to  return  it?  Barnes  v.  Toye,  13  Q.  B.  Div.  410;  Davis 
v.  Caldwell,  12  Cush.  (Mass.)  512. 

9.  (a)  May  an  infant  ratify  his  voidable  contracts  before  he  becomes 
of  age?  (b)  May  he- avoid  his  contracts  for  non-necessaries  while  stiB 
a  minor?    (c)   May  he  avoid  his  deed  of  land  while  under  age? 
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10.  An  infant  of  twenty  leases  his  lands  for  five  years.  After  reaching 
full  age  he  receives  rent  accruing  on  such  lease  since  his  twenty-first  birth- 
day.  Can  he  now  avoid  the  lease? 

11.  An  infant  purchased  a  piano  on  credit.  She  continued  to  use  the 
instrument  for  six  months  after  coming  of  age  and  then  offered  to  return 
it.  The  seller  refused  to  take  it  back  and  sued  for  the  price.  Was  he 
entitled  to  recover? 

12.  An  infant  gave  his  note  for  borrowed  money  and  said  nothing 
about  the  matter  for  a  year  after  coming  of  age.  Can  he  now  plead  his 
infancy  if  sued  on  the  note? 

13.  An  infant  hires  out  as  a  bookkeeper  for  one  year.  At  the  end  of 
six  months  he  repudiates  the  contract  and  quits  the  employment.  Can  he 
recover  for  the  services  already  rendered? 

14.  An  infant  conveys  land  and  after  he  comes  of  age  stands  silently 
by  while  he  knows  the  buyer  is  making  valuable  improvements  thereon. 
Can  he  afterward  rescind? 

15.  A  monomaniac,  on  the  subject  of  religion,  but  not  under  guardian- 
ship, leases  his  farm  for  a  fair  rental  and  on  the  usual  terms,  apparently 
uninfluenced  by  his  derangement.  Is  the  lease  valid?  How  would  the  case 
be  in  most  states  if  the  lunatic  were  under  guardianship  when  the  lease 
was  made?   See  Wray  v.  Wray,  32  Ind.  126;  Mohr  v.  Tulip,  40  Wis.  66. 

16.  A  person  slightly  intoxicated  bought  property  at  a  fair  price.  Can 
he  avoid  the  contract  when  he  becomes  sober? 

17.  (a)  What  is  the  status  of  a  wife's  personal  contract  at  common 
law?  (6)  May  she  act  as  agent  for  her  husband  under  that  law?  (c) 
What  remedy  has  a  wife  to  realize  her  right  to  support  if  abandoned  by 
her  husband,  she  being  without  fault? 

18.  What  have  you  learned  from  the  statutes,  or  other  sources  as 
to  a  wife's  power  to  hold  and  dispose  of  property  and  to  make  contracts 
in  your  own  state  and  the  liability  of  the  husband  for  her  antenuptial 
debts? 


CHAPTER  VIII. 

CONTRACTS  THAT  MUST  BE  IN  WRITING. 

§  126.  In  general — Statute  of  frauds. — Some  contracts  must, 
fiom  their  very  nature,  independent  of  direct  statute,  be  made  in 
writing.  This  is  true  of  specialties  and  negotiable  instruments,^ 
for  these  last  are  intended  to  circulate  like  money  and  to  perform, 
to  some  extent,  its  functions.  The  requirement  of  writing  or  of 
Tvritten  evidence  to  the  validity  or  proof  of  simple  contracts,  how- 
ever, is  largely  the  result  of  statutes  and  more  particularly  of  the 
Statute  of  Frauds. 

§  127.  The  statute  of  frauds. — Prior  to  the  enactment  of  the 
statute  of  frauds  most  contracts  and  transactions  could  be  law- 
fully proved  by  oral  evidence.  Such  evidence,  however,  is  open 
to  very  serious  abuse.  Witnesses  may  perjure  themselves  (swear 
falsely),  they  may  forget,  die,  or  remove  from  the  jurisdiction  of 
the  court,  and  experience  has  shown  that  even  honest  witnesses 
may  differ  widely  as  to  what  was  said  or  done,  either  from  for- 
getfulness  or  from  wrong  impressions  gathered  at  the  time. 
These  reasons  led  to  the  enactment  of  the  statute  of  frauds  which 
has  been  called,  with  abundant  reason,  the  most  important  statute 
ever  promulgated  here  or  in  the  mother  country,  relating  to  civil 
affairs.^ 

§  128.  American  legislation. — In  all  our  states  are  statutes 
framed  upon  the  pattern  of  the  English  one.  Yet  they  differ 
enough  in  detail,  both  from  it  and  from  each  other,  to  make  it 
necessary  to  take  the  local  statute  books  for  our  guide.  Here, 
however,  we  will  take  the  exact  language  of  the  English  statute. 

§  129.    Changes  wrought  by  the  statute. — By  the  prior  law 

^Post,  §  381. 

'This  statute  (29  Car.  2,  c.  3)  was  passed  by  the  English  parliament 
in  1676,  and  received  the  sanction  of  the  crown  in  1677. 

(59) 
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nearly  all  contracts  had  the  same  effect  when  oral  as  when  writ- 
ten. This  statute  selected  from  the  great  mass  of  contracts  cer- 
tain ones  and  made  writing  essential  to  their  proof,  leaving  the 
rest  as  they  stood  before.  The  matters  to  which  the  statute  chiefly 
relates  are : 

1.  The  creation  and  transfer  of  certain  estates  or  interest  in 
lands,  such  as  at  common  law  could  be  treated  and  transferred 
without  deed  or  other  writing.^ 

2.  Certain  contracts  which,  at  common  law,  could  be  validly 
made  by  oral  agreement.  These  last  are  provided  for  by  what  are 
known  as  the  4th  and  17th  sections  of  the  statute. 

§  130.  The  fourth  section. — The  fourth  section  of  the  Eng- 
lish statute  is  as  follows  : 

"No  action  shall  be  brotight  (1)  whereby  to  charge  any  executor  or  ad- 
ministrator, upon  any  special  promise,  to  answer  damages  out  of  his  own 
estate;  or  (2)  whereby  to  charge  the  defendant  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscarriages  of  another  person;  or  (3) 
to  charge  any  person  upon  any  agreement  made  upon  consideration  of 
marriage;  or  (4)  upon  any  contract  or  sale  of  lands,  tenements  or  heredit- 
aments, or  any  interest  in  or  concerning  them;  or  (5)  upon  any  agree- 
ment that  is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof;  unless  the  agreement  upon  which  such  action  shall  be 
brought  or  some  note  or  memorandum  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,,  or  some  other  person  there- 
unto by  him  lawfully  authorized.'" 

§  131.  Construction  of  this  section. — This  section  does  not 
say  that  a  verbal  contract  covered  by  its  terms  shall  be  illegal  or 
void,  but  that  no  action  shall  be  brought  to  charge  another  upon 
it.  It  therefore  leaves  the  parties  free  to  perform  if  they  will,  but 
refuses  to  enforce  performance  because  of  the  lack  of  such  evi- 
dence as  the  statute  itself  requires.  If,  therefore,  the  parties  have 
done  all  that  they  agreed  to  do,  neither  can  recover  back  or  have 
performance  set  aside. 

S  132.  Executed  on  one  side. — And  one  who  has  wholly  or 
partly  performed  his  part  of  an  oral  contract  to  which  the  statute 
applies  may  often  recover  for  what  he  has  paid  or  done,  under 

» Post,  §§  1175,  1238. 

*  The  figures  and  italics  are  introduced  as  mere  aid  to  the  student. 
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the  theory  of  a  contract  impHed  in  law.  Thus,  one  who  has  paid 
the  whole  or  a  part  of  the  purchase-price  of  lands  may  recover 
his  money  if  the  vendor,  relying  on  the  statute,  refuses  to  perform 
his  oral  contract  to  convey,  but  not,  it  seems,  if  the  vendor  is 
ready  to  perform.  And  there  are  some  cases  of  part  performance 
where  equity  will  interfere  to  decree  a  specific  performance,  chiefly 
of  contracts  to  convey  land.'' 

§  133.  The  writing. — The  statute  provides  that  the  agree- 
ment, or  some  memorandum  or  note  thereof,  be  made  in  writing. 
If  the  contract  itself  be  written,  no  note  or  memorandum  need  be 
made.  But  though  the  contract  itself  be  oral,  the  subsequent  exe- 
cution of  a  sufficient  memorandum  renders  it  enforceable,  pro- 
vided the  writing  be  made  before  suit.  Even  a  signed  letter  ad- 
dressed to  a  third  person  admitting  the  contract  and  stating  its 
terms  has  been  held  sufficient. 

The  contract  then  may  be  formally  in  writing,  or  there  may  be 
a  memorandum  of  it.  And  the  memorandum  is  sufficient,  how- 
ever informal,  provided  it  affords  complete  written  evidence  of 
the  whole  agreement,  and  is  signed  within  the  meaning  of  the 
law.  Thus,  it  may  consist  of  letters,  telegrams,  entries  in  account 
books,  or  bills  of  parcels,  provided  all  the  terms  of  the  contract 
appear.  And  it  has  even  been  held  that  a  written,  signed  admis- 
sion that  a  party  had  made  the  contract  was  binding  upon  him, 
though  he  expressly  repudiated  the  contract  therein.  But  all  the 
terms  of  the  contract  must  appear,  such,  for  example,  as  the 
names  of  the  parties  and  the  terms  of  credit,  if  credit  was  bar- 
gained for.  If  there  has  been  no  bargain  for  credit  the  memo- 
randum may  be  silent,  for  a  sale  for  cash  is  presumed.  So,  any 
express  warranty  accompanying  a  sale  must  be  contained  in  the 
memorandum  and  cannot  be  proved  by  parol."  The  property  or 
thing  bargained  about  must,  of  course,  appear  from  the  writing, 
and  must  be  so  described  as  to  be  capable  of  identification,  either 
from  the  terms  of  the  memorandum  or  from  such  facts  or  in- 
quiries as  it  suggests. 

§  134.    The  consideration. — The  "agreement,"  according  ta 

^Post,  §  138. 
"  Post,  §  843. 
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the  English  and  many  American  authorities,  must  be  evidenced 
by  writing.  Construing  the  word  agreement  as  broader  than 
promise,  and  as  including  not  only  the  promise  but  the  considera- 
tion upon  which  it  is  made,  it  has  been  held  that  the  memoran- 
dum was  insufficient  to  satisfy  the  statute  unless  the  considera- 
tion upon  which  the  contract  was  made  is  expressed  therein.  But 
this  doctrine  is  repudiated  in  some  states,  even  where  the  word 
"agreement"  is  retained  in  the  clause  requiring  the  memorandum.' 
But  it  is  adhered  to  in  others,  and  in  a  number  of  states  the  stat- 
ute in  terms  requires  the  consideration  to  be  expressed.  Even 
where  the  consideration  is  required  to  be  expressed,  it  is  not  neces- 
sary that  it  should  be  directly  and  precisely  expressed.  It  is  enough 
that  any  person  of  ordinary  capacity  would  infer  from  the  terms 
of  the  writing  that  such  and  no  other  was  the  consideration. 
"Value  received"  is  a  sufficient  statement  of  the  consideration.* 

§  135.  The  signature. — The  memorandum  must  be  signed 
by  the  party  to  be  charged.  If,  therefore,  the  defendant  has  signed, 
it  is  not  necessary  that  the  plaintiff  should  have  done  the  like. 
In  most  states  the  memorandum  of  a  contract  for  the  sale  of  land 
must  be  signed  by  the  vendor,  otherwise  it  is  of  no  avail.  If  so 
signed,  the  mere  acceptance  of  the  contract  by  the  vendee  is 
enough.  The  signature  may  be  by  agent,  and  may  be  at  the  top, 
or  in  the  body  of  the  writing,  as  well  as  at  the  end,  provided  it 
appears  to  have  been  placed  where  it  was  with  intent  to  attest 
its  execution.  It  may  even  be  by  initials  or  it  may  be  printed  or 
stamped.  Yet,  where,  as  in  New  York  and  Wisconsin,  the  stat- 
ute requires  the  memorandum  to  be  subscribed,  there  must  be  a 
manual  signing  at  the  end. 

Transactions  Within  the  Statute. 

§  136.  Contracts  for  the  sale  of  land. — Land  is  such  an  im- 
portant and  valuable  species  of  property  that  the  EngHsh  statute 
of  frauds  not  only  made  a  deed  or  conveyance  in  writing  neces- 
sary to  the  creation  and  transfer  of  estates  or  interests  in  land, 

'  The   consideration  need  not  be  expressed  under  the  present   English 
statute. 
'  See  post,  §  1044,  as  to  guarantees. 
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except  leases  for  certain  short  terms,'  but  it  required  also  that 
every  contract  for  the  sale  of  lands  or  interests  therein  should 
be  evidenced  by  writing.  These  provisions  have  been  a<iopted 
with  more  or  less  modification  in  nearly  or  quite  all  of  our  states, 
and  apply  to  all  sales,  whether  made  privately  or  at  auction,  ex- 
cept judicial  sales  and  to  exchanges  of  land  for  other  land  or  for 
goods  or  services,  as  well  as  to  sales  for  money. 

§  137.  To  what  interests  it  applies. — This  clause  applies  to 
every  contract  for  the  transfer  of  either  the  legal  or  equitable  title 
to  lands  themselves,  and  to  the  creation  of  rights  of  way  or  other 
easements.  A  permanent  right  to  flow  lands  or  to  pass  over  them 
can  be  created  only  by  writing. 

Whether  growing  crops  and  standing  timber  are  within  the 
statute  so  as  to  require  written  evidence  of  contracts  for  the  sale 
of  them  is  not  uniformly  settled.  Standing  timber,  growing  grass, 
uncut  ice,^°  the  fruit  of  trees,  not  being  produced  by  annual  culti- 
vation, are  generally  regarded  as  interests  in  land,  and  before 
being  severed,  can  be  validly  sold  only  by  writing.  On  the  other 
hand,  it  is  generally  held  that  growing  crops,  such  as  are  pro- 
duced by  annual  planting  and  cultivation,  are  to  be  regarded  as 
mere  chattels  for  purposes  of  sale  separate  from  the  land,  and 
may  be  transferred  without  writing.  Ore  and  coal,  while  in  the 
ground,  are  real  property,  so  that  the  right  to  mine  and  carry 
them  away  can  be  conferred  only  by  writing,  but  when  severed 
from  the  soil  they  are  personalty  and  may  be  orally  sold. 

§  138.  Effect  of  part  performance. — If,  however,  land  has 
been  actually  conveyed  pursuant  to  an  oral  bargain,  the  convey- 
ance will  stand  and  the  seller  may  recover  the  price.  If  the  price 
has  been  paid  and  the  seller,  in  reliance  upon  the  statute,  refuses 
to  convey,  the  buyer  may  recover  his  money  upon  a  contract  im- 
plied in  law  to  repay  it.  But  courts  of  equity  occasionally  go  fur- 
ther and  enforce  specific  performance  of  oral  contracts  to  convey 
land  where  the  buyer  has  done  such  acts  of  part  performance  that 
it  would  be  of  fraud  to  deny  him  the  remedy.   They  compel  per- 

°  From  one  to  three  years  in  this  country. 
"Contra,  as  to  uncut  ire  in  Michigan. 
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formance,  it  is  said,  not  because  the  contract  is  valid  or  because 
the  statute  does  not  bind  in  equity  as  well  as  in  law,  but  because 
its  enforcement  is  the  most  effectual  way  to  prevent  fraud,  a 
species  of  wrong  against  which  equity  has  general  jurisdiction 
to  relieve.  Delivery  and  acceptance  of  possession  under  the  con- 
tract are  by  some  courts  held  a  sufficient  part  performance,  but 
generally  other  acts  are  necessary,  such  as  payment  of  the  pur- 
chase-price or  making  of  valuable  improvements,  and  sometimes 
both.  Probably  mere  payment  of  the  purchase-money  is  never 
enough. ^^ 

§  139.  Promises  to  answer  for  the  debt  of  another. — Every 
special  promise  to  answer  for  the  debt,  default  or  miscarriage  of 
another  must  be  in  writing.  This  clause  refers  to  what  are  tech- 
nically known  as  contracts  of  guaranty  and  suretyship,  and  will 
therefore  be  discussed  under  that  head.^^ 

§  140.  Promises  in  consideration  of  marriage. — Marriage  is 
an  adequate  consideration  for  a  promise.  But  in  view  of  the 
many  loose  expressions  and  conversations  respecting  property 
arrangements  by  parties  and  relatives  where  marriage  is  contem- 
plated, the  statute  requires  all  promises  in  consideration  of  mar- 
riage to  be  in  writing.  Mutual  promises  to  marry  are  not  within 
the  clause.  The  "consideration  of  marriage"  means  a  marriage 
actually  taking  place.  A  contract  made  in  view  of  marriage  but 
in  consideration  of  something  else  of  value  is  good  without 
writing. 

S  141.    Contracts    not    to    be    performed    within    a    year. — 

Every  contract  that  is  not  to  be  performed  within  a  year  from 
the  making  thereof  must  be  in  writing,  or  there  must  be  a  note 
or  memorandum  thereof  having  the  requisites  described  above. 

This  clause  applies  only  to  such  contracts  as  cannot  by  their 
terms  be  fully  performed  within  a  year  from  flie  making  thereof. 
The  mere  fact,  therefore,  that  the  parties  may  not  or  do  not  per- 
form, or  even  expect  to  perform  within  the  year,  does  not  render 

'^Ante,  §  132, 
'^Post,  §  1038,  et  seq. 
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a  writing  necessary  within  this  clause,  provided  such  contract, 
reasonably  interpreted,  admits  of  performance  within  the  year  in 
accordance  with  its  terms.    And  if  a  contract  will  be  performed 
upon  the  happening  of  a  certain  contingency  that  may  or  may  not 
occur  within  a  year,  it  need  not  be  in  writing.  Thus  an  agreement 
to  support  another  during  life,  being  fully  performed  if  that  other 
dies,  is  not  within  the  statute,  for  the  latter  may  die  within  a  year. 
So  of  an  agreement  to  serve  during  the  life  of  either  party,  or  to 
pay  during  another's  coverture.    And  so,  whatever  may  be  the 
contingency  provided,  it  may  happen  within  a  year.    But  an  oral 
agreement  to  employ  one  for  more  than  a  year,  or  for  a  year 
only,  the  service  to  begin  on  a  day  later  than  that  upon  which  the 
contract  is  made,  is  void  under  the  statute.    So  of  a  contract  to 
deliver  goods  or  pay  money  in  instalments  covering  more  than  a 
year,  to  marry  after  five  years,  or  to  deliver  to  the  promisee 
the  crops  grown  in  three  successive  years.    But  this  clause  does 
not,  as  a  rule,  prevent  a  recovery  upon  a  contract  implied  in  law,' 
for  goods  furnished,  money  lent  or  paid,  or  services  rendered  pur- 
suant to  the  oral  bargain. ^^ 

§  142.  The  seventeenth  section. — The  seventeenth  section 
of  the  English  statute  reads  as  follows : 

"No  contract  for  the  sale  of  any  goods,  wares  and  merchandise,  for 
the  price  of  ten  pounds  sterling  or  upward,  shall  be  allowed  to  be  good ; 
except  the  buyer  shall  accept  part  of  the  goods  so  sold  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind  the  bargain  or  in 
part  payment,  or  that  some  note  or  memorandum  in  writing  of  the  said 
bargain  be  made,  and  signed  by  the  parties  to  be  charged  by  such  con- 
tract or  their  agents  thereunto  lawfully  authorized." 

This  is  the  basis  of  similar  enactments  in  the  majority  of  our 
states.  Being  applicable  exclusively  to  sales  of  personal  property, 
however,  its  further  discussion  will  be  postponed  for  that  head.^< 

§  143.  Other  statutes  requiring  writing. — In  England  and 
in  most  of  our  states  no  person  is  chargeable  as  the  acceptor  of  a 
bill  of  exchange,"  or  upon  a  promise  to  pay  a  debt  barred  by  the 

''Ante,  §§  131,  132. 
"  Post,  §  824,  et  seq. 
"Post,  §  501. 
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Statute  of  Limitations,  without  writing.^'  The  assignment  of  a 
patent  must,  in  order  to  transfer  the  legal  title,  be  in  writing, 
under  the  laws  of  congress. 

"Post,  §  342. 

REVIEW. 

CONTRACTS  THAT   MUST  BE  IN  WRITING. 

1.  State  the  object  of  the  English  Statute  of  Frauds,  the  evils  it  was 
designed  to  remedy,  and  the  method  it  took  to  remedy  them.  Has  this 
statute  been  much  copied  in  the  states  of  this  country? 

2.  Enumerate  the  contracts  affected  by  the  fourth  section  of  this 
statute. 

3.  A  orally  agrees  to  sell  to  B  all  the  standing  pine  on  a  certain  tract 
of  land.  When  B  comes  to  cut  the  pine,  A  forbids  him  to  enter  upon  the 
land.  Is  B  entitled  to  damages  for  breach  of  the  contract?  Would  he  be 
a  trespasser  if  he  entered  and  took  the  pine  after  A  forbid  him?  What 
would  be  his  remedy  if  he  had  paid  the  purchase-price  in  advance?  Would 
your  answers  be  the  same  if  the  sale  had  been  of  a  growing  crop? 

4.  On  March  1,  A,  without  writing,  employed  B  to  act  as  his  book- 
keeper for  one  year  from  April  1.  B  entered  upon  the  employment  and 
served  three  months,  when  he  was  discharged  without  cause.  Is  A  liable 
as  upon  a  hiring  for  a  year?  If  not,  has  B  any  remedy  on  account  of  the 
service  rendered? 

5.  A  farmer  orally  agreed  to  deliver  to  X  all  the  hay  his  farm  pro- 
duced during  three  successive  years.  He  refuses  to  deliver  any  hay  the 
second  season.  Has  the  purchaser  a  remedy?  Had  the  farmer  delivered 
the  first  season's  crop,  could  he  recover  its  price  or  value,  though  he  then 
notified  X  that  he  would  make  no  further  deliveries? 

6.  A  son  received  a  sum  of  money  from  his  father,  in  return  for  which 
he  orally  agreed  to  support  the  latter  until  he  died.   Is  the  son  bound? 

7.  A  written  contract  for  the  sale  of  land  reads :  "I,  J.  Smith,  agree  to 
sell  C.  Watson  my  farm  in  Washington  county,  Wisconsin,  at  the  price 
and  on  the  terms  agreed  upon  between  us  this  day.  J.  Smith."  Is  this  a 
valid  contract?   Give  reason. 

8.  Is  this  a  valid  guaranty  of  a  promissory  note  in  your  own  state,  when 
given  merely  to  secure  the  debt  of  another?  "I  hereby  guarantee  the  pay- 
ment of  the  within  note."    (Signature.)    Give  reason. 

9.  If  the  Statute  of  Frauds  requires  the  written  memorandum  to  be 
subscribed,  is  a  signature  at  the  top  sufficient?  Would  a  printed  signa- 
ture answer? 

10.  Would  a  written  memorandum  "Sold  to  A.  B.  for  five  hundred 
dollars,  upon  terms  agreed  upon  this  day,  one  of  my  lots  in  Hyde  Park," 
be  sufficient  under  the  Statute  of  Frauds? 


'^  CHAPTER  IX. 

REALITY  OF  CONSENT. 

§  144.  In  general. — In  order  that  there  shall  be  an  absolutely 
binding  contract  it  is  necessary  that  the  consent  expressed  in  offer 
and  acceptance  should  be  real.  Apparent  consent  may  be  unreal 
when  it  would  not  have  been  given  but  for  the  existence  of 

(i)  Mistake. 

(2)  Misrepresentation. 

(3)  Fraud. 

(4)  Duress. 

(5)  Undue  influence. 

The  effect  of  any  one  of  these  elements  in  the  assent  may  be 
to  render  the  contract  void  or  at  least  voidable  at  the  election 
of  the  party  whose  understanding  or  will  was  influenced  or  over- 
come, provided,  in  most  cases,  he  acts  promptly  and  fairly  after 
he  has  knowledge  of  the  facts  or  after  the  constraint  has  ceased 
to  operate. 

§  145.    Mistake  —  In  general  —  Intention  —  Expression.  — 

Mistake  of  expression  arises  where  both  parties  are  fully 
agreed  as  to  their  respective  rights  and  duties,  but  have,  through 
mistake  in  reducing  their  agreement  to  writing,  failed  to  express 
their  real  intention.  Courts  of  equity  will  usually  in  such  cases 
correct  the  error,  if  it  be  clearly  proved,  provided  the  rights  of 
innocent  third  parties  would  not  be  prejudiced  by  so  doing. 

Mistake  of  intention  involves  error  on  one  or  both  sides  as  to 
(i)  the  nature  or  terms  of  the  contract;  (2)  the  person  dealt 
with;  (3)  the  existence  of  the  subject-matter,  or  (4)  the  identity 
or  essential  character  of  the  subject  or  object  contracted  about. 
When  it  has  any  effect  at  all  mistake  of  intention  renders  the 
contract  void.  Frequently,  however,  mistake  has  no  legal  effect 
whatever. 

Courts  cannot  often  search  the  minds  of  the  parties,  nor  can 

(67) 
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one  read  the  mind  of  the  other,  and  seldom,  perhaps,  is  a  contract 
made  where  each  party  knows  all  that  the  other  knows,  or  where 
both  know  the  whole  truth.  The  law  is  practical  and  must  deal 
chiefly  with  intention  as  outwardly  manifested,  and  must  cast 
upon  one  party  or  the  other  some  of  the  burdens  resulting  from 
misapprehension  of  the  facts.  Thus,  if  A  offers  B  a  certain  price 
for  wine  under  the  impression  that  it  is  good,  and  B  accepts  the 
offer,  A  is  bound,  though  the  wine  is  not  as  good  as  he  thought 
it  was,  provided  B  said  or  did  nothing  to  mislead  him.  And  this 
would  usually  be  true,  even  though  B  knew  of  A's  error  and  did 
nothing  to  correct  it.^  So,  if  one  in  terms  offers  certain  goods  for 
sale,  having  others  in  mind,  he  cannot,  as  against  one  who  has 
accepted  the  offer  in  good  faith,  rescind  or  avoid  the  contract 
thus  formed. 

But  if  one  party  to  a  contract  designedly  causes  the  mistake  of 
the  other  by  wilful  misstatements  or  by  artifice  or  sometimes  by 
silence  merely,  this  may  avoid  the  contract  on  the  ground  of 
fraud. ^ 

§  146.  Mistake  as  to  nature  or  terms  of  the  contract. — Gen- 
erally, where  one  being  able  to  read  and  having  an  opportunity  to 
read  a  contract,  signs  it  without  reading  he  cannot,  as  against  the 
other  party,  show  that  he  did  not  know  its  contents  or  understand 
its  terms,  unless  the  latter  was  guilty  of  fraud.  But  where  a 
party  unable  to  read  is  induced  to  sign  by  misrepresentation 
as  to  its  contents,  leading  him  to  believe  that  it  is  a  contract 
of  a  different  nature  from  what  it  really  is,  he  is  not  bound 
thereby  even  to  an  innocent  purchaser  imless  he  was  guilty  of 
want  of  ordinary  prudence  in  signing.  Thus  a  blind  man  or  one 
unable  to  read  English  signs  a  note  misread  to  him  by  the  other 
party  as  a  receipt.  He  is  not  usually  deemed  negligent  in  so  doing 
unless  there  was  something  to  arouse  his  suspicions  beyond  the 
fact  that  the  other  party  was  a  stranger,  and  the  note  is  void 
though  transferred  to  innocent  hands.' 

'  Post,  §  163. 
"Post,  §  150,  et  seq. 

'1  See,  however,  post,  §  434,  for  the  rule  under  the  "Negotiable  Instru- 
ments Law"  of  most  state' 
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§  147.  Mistake  as  to  party  dealt  with. — A  man  who  sup- 
poses himself  to  be  contracting  with  A.  cannot,  without  his  con- 
sent, have  thrust  upon  him  a  contract  with  B.,  for  he  is  entitled 
to  the  credit  and  ability  of  the  one  with  whom  he  believes  himself 
to  be  dealing,  or  he  may  have  been  entitled  to  a  set-off  against 
the  latter.  Thus,  where  an  order  of  goods  was  given  to  one  party, 
and  another  who  had  succeeded  him  in  business  filled  it  without 
notifying  the  ordering  party  of  the  change,  it  was  held  that  the 
party  filling  the  order  could  not  recover  the  price,  the  goods  hav- 
ing been  consumed  by  the  purchaser  without  notice  of  the  facts. 
If  A.  impersonates  B.  and  this  induces  C.  to  deliver  him  goods,  no 
contract  arises  and  C.  may  recover  his  goods. 

§  148.  Same — As  to  the  subject  or  consideration. — If  par- 
ties bargain  for  a  specific  chattel  which  at  the  time  of  the  contract, 
but  unknown  to  either,  does  not  exist,  their  contract  is  void,  for  it 
involves  a  mutual  mistake  of  fact,^  though  its  nullity  is  sometimes 
regarded  as  resulting  from  failure  of  consideration,  or  impossi- 
bility of  performance.  A  common  case  is  where  the  parties 
have  apparently  agreed,  but  the  words  descriptive  of  the  sub- 
ject-matter are  applicable  to  different  subjects,  and  each  party  had 
a  different  one  of  them  in  mind.  Thus,  if  the  contract  is  for  A.'s 
lot  on  Hanover  street  and  there  are  two  lots  belonging  to  A.  on 
that  street,  and  A.  had  one  of  them  in  mind  and  B.  the  other, 
there  is  no  contract.*  Similar  principles  obtain  where  there  is  a 
mis,understanding  as  to  the  price.  And  where  A.  offered  to  sell 
B.  a  horse  for  $165,  and  B.  understood  $65,  and  accepted  the  offer 
on  that  basis,  it  was  held  that  the  contract  was  void  on  the  ground 
of  mistake.  And  if  one  pays  and  another  receives  a  counterfeit 
bill  or  forged  security,  believing  it  genuine,  no  debt  is  created, 
nor  is  any  debt  paid  b}-  the  transfer,  and  money  paid  therefor  can 
ordinarily  be  recovered  back.^ 

Usually  there  is  no  contract  where  the  parties  are  mutually 

'Post,  %&22. 

■"  So  where  goods  were  bought  "to  arrive  ex  Peerless  from  Bombay," 
and  there  were  two  ships  of  that  name,  one  of  which  was  in  the  mind  of 
the  seller  and  the  other  in  the  mind  of  the  buyer,  it  was  held  that  there 
was  no  contract. 

"Post,  §  274. 
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mistaken  as  to  the  essential  or  fundamental  nature  or  kind  of  the 
thing  contracted  for.  This  was  held  where  a  lumbering  company 
bought  lands  which  both  parties  believed  to  be  covered  with  tim- 
ber when  it  had  in  fact  been  already  cut ;  and  so  where  a  blooded 
cow  was  sold  for  $80  in  the  mutual  belief  that  she  was  barren 
when  she  was  in  fact  with  calf  and  worth  $750  for  breeding  pur- 
poses. This  last  case  is  a  close  one  for  it  is  generally  held  that 
the  contract  is  not  affected,  in  the  absence  of  fraud,  where  there 
is  a  mutual  misunderstanding  as  to  the  quality  of  a  thing  rather 
than  of  its  very  nature  or  kind.^ 

§  149.  Money  paid  under  mistake — Mistake  of  law. — Where, 
by  mistake  of  fact,  one  pays  another  money  that  he  does  not  owe 
he  may,  unless  such  payment  was  by  way  of  compromise,^  recover 
it  back. 

But  if  a  contract  is  made,  or  money  paid  under  mistake  as  to 
law  of  the  state  or  the  United  States,  such  contract  must  stand, 
ordinarily,  and  the  payment  cannot  be  recovered  back,  for  every 
one  is  presumed  to  know  the  law,  otherwise  there  is  no  saying  to 
what  extent  the  excuse  of  ignorance  might  be  carried.  So  if  A 
subscribes  for  stock  supposing  that  he  is  not  legally  liable  for 
corporate  debts  he  cannot  rescind  upon  discovering  that  he  is  so 
liable ;  and  if  X  pays  the  debts  of  his  wife  contracted  after  she 
has  wrongfully  deserted  him,  he  cannot  recover  on  learning  that 
he  was  not  legally  responsible  for  them.  But  if  there  is  with 
mistake  of  law  some  mingling  of  fraud,  oppression  or  undue 
influence,  courts  of  equity  will  in  some  cases  grant  relief.  But 
a  mistake  as  to  the  laws  of  another  state  or  country  is  regarded 
as  a  mistake  of  fact,  for  a  party  is  not  bound  to  acquaint  him- 
self with  them.  Mistake  as  to  the  existence  of  a  mere  private 
right,  as  a  right  of  ownership,  is  usually  regarded  as  a  mistake 
of  fact. 

"66  Mich,  S68.  In  one  case  a  lady  sold  a  jeweler  an  uncut  stone 
for  a  few  dollars  which  neither  party  supposed  was  likely  to  prove  of 
any  great  value  and  which  hoth  parties  understood  was  of  uncertain 
value.  It  proved  to  be  a  diamond  but  she  was  held  not  entitled  to  re- 
scind.  There  was  no  fraud.   64  Wis.  265,  54  Am,  Rep.  610. 

^  Ante.  §  66. 
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Fraud  Affecting  the  Consent. 

§  150.  Definition  and  nature. — Fraud,  as  here  used,  may  be 
defined  as  any  spoken  or  acted  falsehood  whereby  one  is  induced 
to  enter  into  what  is  in  form  a  contract  in  the  belief  that  it  is  a 
different  thing  from  what  it  is,  or  that  there  exists  for  so  doing 
some  motive  which  does  not  in  fact  exist.  It  affects  the  assent, 
making  that  which  is  apparently  real,  in  fact  unreal.  Both  law 
and  morals  forbid  the  party  defrauding  to  profit  by  his  own 
wrong,  and  entitle  the  party  injured  to  be  relieved  on  just  terms 
from  such  obligations  as  the  contract  appears  to  create,  and  to  be 
restored  to  his  original  position,  provided  the  rights  of  innocent 
third  parties  would  not  be  harmed. 

§  151.  Limits  of  the  doctrine — Law-morals. — In  investigat- 
ing this  and  other  topics  in  the  law,  it  must  be  remembered  that 
the  rules  of  law  are  not  always  the  rules  of  strict  morality,  for  in 
its  practical  administration  the  law  makes  some  allowance  for  the 
weaknesses  of  human  nature,  and  some  duty  rests  upon  parties 
to  be  vigilant  in  protecting  their  own  interests.  Hence,  while  the 
law  does  not  encourage,  it  occasionally  permits,  some  departures 
from  strict  honesty.* 

§  152.  Fraud  may  be  by  misrepresentation  or  by  conceal- 
ment.— Fraud  may  consist  either  in  the  statement  of  what  is 
false,  or  in  the  suppression  of  what  is  true.  The  suppression  of 
what  is  true  is  called  concealment ;  the  statement  of  what  is  false 
is  misrepresentation.  The  majority  of  frauds  being  perpetrated 
by  means  of  active  misrepresentation,  we  will,  so  far  as  it  is  cap- 
able of  separate  treatment,  discuss  first,  fraud  by  misrepresen- 
tation. 

§  153.  Misrepresentation — Elements. — When  the  parties  to 
a  contract  deal  at  arm's  length,  that  is,  when  there  is  no  relation 
of  trust  and  confidence  between  them,  misrepresentations  must,  in 
order  to  constitute  fraud,  be  of  the  following  sort  and  made  under 
the  following  circumstances : 

I.    They  must  be  of  matters  of  fact  and  not  of  law. 

'Post,  §§  158,  159. 
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2.  Of  matters  of  fact  as  distinguished  from  mere  opinion. 

3.  Of  matters  existing  at  the  time  of  the  transaction  or  pre- 
viously as  distinguished  from  a  mere  statement  of  intention. 

4.  Of  matters  material  to  the  contract. 

5.  They  must  be  relied  upon  by  the  party  to  whom  they  are 
made,  or  whose  action  they  were  intended  to  influence. 

If  all  these  elements  be  present  and  injury  has  ensued,  all  the 
consequences  of  fraud  result,  provided  the  party  making  the  mis- 
representation knew  it  to  be  false,  or  made  it  in  reckless  disregard 
of  its  truth  or  falsity,  intending  to  mislead. 

§  154.  Law  and  fact — Fact  and  opinion. — As  eyery  man  is 
presumed  to  know  the  law,  a  misrepresentation  of  the  legal  effect 
of  known  facts  does  not,  as  a  rule,  constitute  fraud  justifying 
the  avoidance  of  a  contract  or  giving  rise  to  an  action  for 
damages." 

A  misrepresentation  must,  in  order  to  constitute  fraud,  be  of  a 
matter  of  fact  and  not  of  mere  opinion.  Thus,  to  say,  "This 
watch-chain  is  worth  fifty  dollars,"  is  regarded  as  a  mere  state- 
ment of  opinion ;  but  to  say,  "It  is  pure  gold — I  made  it  myself," 
is,  if  untrue,  a  misrepresentation  of  fact."  So,  if  one  party  says 
that  he  thinks  or  believes  so  and  so  to  be  the  case,  this  does  not 
constitute  fraud,  for  it  is  the  duty  of  the  other  to  inquire,  and 
affords  no  grounds  for  avoidance,  though  the  party  speaking 
really  had  a  dififerent  opinion  or  actually  knew  the  fact  to  be 
otherwise  and  intended  to  mislead. 

§  155.    Misstatement    of    intention — Fraudulent    promise. — 

A  mere  false  statement  of  what  one  expects  or  intends  to  do  in 
the  future  is  not  usually  deemed  fraudulent.  It  must  relate  to  a 
present  or  past  state  of  facts.  But  a  promise  to  pay  or  perform 
by  one  who  has  no  intention  ever  to  pay  or  perform,  or  who 
knows  absolutely  that  he  cannot  perform  is  deemed  fraudulent 
for  it  is  said  to  involve  a  misrepresentation  of  an  existing  fact,  i.  c, 
his  intention  or  ability  to  perform.^ ^ 


'Ante,  §  149. 

"  But  see  post,  §  159. 

^^Post,  §  842,  et  seq. 
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§  156.  Must  be  material. — The  misrepresentation  must  be 
material  in  order  to  constitute  fraud.  In  other  words,  it  must  be 
such  as  to  render  it  improbable  that  the  contract  would  have  been 
entered  into  upon  the  terms  in  which  it  was  made  if  the  truth 
had  been  known. 

§  157.  Must  be  relied  upon. — If  a  party  to  whom  false  rep- 
resentations are  made,  or  whose  conduct  they  are  intended  to  in- 
fluence, sees  through  the  deception  and  knows  the  truth,  or  dis- 
regards them  and  acts  upon  his  own  judgment,  he  cannot  rescind 
his  contract  or  recover  damages  on  the  ground  of  fraud.  In  order 
to  do  so  he  must  have  been  actually  misled. 

§  158.  Means  of  knowledge — Negligence. — There  is  much 
authority  for  laying  down  the  broad  rule  that  where  the  means  of 
knowledge  were  equally  open  to  both  parties,  he  who  claims  fraud 
will  be  presumed  to  have  had  knowledge  of  what  he  might  easily 
have  known.  Still  it  is  generally  held  that  this  presumption  is  not 
conclusive,  and  it  may  be  shown  that  he  did  believe,  refraining 
from  inquiry  and  investigation,  and  that  mere  carelessness  or 
credulity  in  the  party  defrauded  will  not  alone  debar  him  from 
relief. 

§  159.  Puffing — Dealer's  talk — Cost — Value. — It  is  a  com- 
mon practice  for  a  seller  to  praise  his  wares  and  for  the  buyer  to 
depreciate  them.  If  the  subject-matter  is  equally  open  to  the  in- 
spection of  both  parties,  the  law  allows  them  considerable  latitude 
of  statement,  for  it  is  presumed  that  each  party  takes  the  asser- 
tions of  the  other  for  what  they  are  worth,  and  acts  upon  his  own 
judgment  and  observation,  regarding  them  as  mere  matters  of 
opinion,  judgment  or  estimate,  or  else  too  transparent  to  be  be- 
lieved. Upon  this  ground,  a  statement  as  to  what  one  has  been 
offered  for  property  has  been  held  not  fraudulent.  False  state- 
ments by  a  vendor  of  the  cost  or  value  of  property  oflfered  for  sale 
have  been  held  fraudulent  in  some  cases,  however,  though  the 
contrary  is  more  often  held.  But  where  the  seller  holds  himself 
out  as  in  some  sense  an  expert,  and  is  so  regarded  by  the  pur- 
chaser, or  a  fiduciary  relation  exists  between  the  parties,  a  wilful 
exaggeration  as  to  cost  or  value  will  commonly  constitute  fraud. 
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A  misrepresentation  of  the  "selling  price"  or  of  the  cost  of  manu- 
facture is  ordinarily  a  fraud. 

§  160.  To  whom  representation  must  be  made. — To  con- 
stitute fraud  false  representations  must  be  made  to  the  party 
whose  conduct  they  are  meant  to  influence,  or  to  some  other  per- 
son with  the  intent  that  they  shall  be  communicated  to  and  acted 
upon  by  such  party.  Thus,  where  one  makes  an  idle  and  purpose- 
less boast  of  his  financial  ability,  which  is  communicated  by  his 
hearer  to  a  third  party,  who,  believing,  trusts  the  boaster,  the 
contract  cannot  be  avoided  for  fraud.  But  where  one  makes 
fraudulent  statements  of  his  financial  standing  to  a  mercantile 
agency,  with  intent  that  they  be  communicated  to  third  parties, 
he  is  liable  as  for  fraud  to  a  party  to  whom  they  are  communicated 
and  by  whom  they  are  acted  upon.  The  issue  to  the  public  of  a 
false  prospectus  by  the  directors  of  a  corporation  has  been  held 
a  fraud  upon  a  party  induced  thereby  to  purchase  shares  from  the 
company. 

§  161.  Recommendation — Third  party. — And  where  the 
buyer  knowingly  obtains  credit  upon  the  written  or  oral  repre- 
sentations of  a  third  party,  he  is  answerable  for  their  truth  the 
same  as  if  he  had  made  them  himself.  But  under  the  statute  of 
frauds  in  a  few  states,  a  third  party  making  such  representations 
is  not  himself  liable  unless  they  are  in  writing  and  signed. 

§  162.  Knowledge  or  belief  of  party  defrauding — Innocent 
misrepresentations. — In  order  to  give  rise  to  an  action  for  de- 
ceit, which  may  exist  independently  of  the  mere  right  to  rescind, 
the  false  representation  must  have  been  made,  ( i )  with  knowl- 
edge of  its  falsity,  or  (2)  recklessly,  by  one  having  no  knowledge 
either  way. 

But  a  statement  innocently  made  by  one  who  has  reasonable 
grounds  for  his  belief  does  not,  though  false,  give  rise  to  an  ac- 
tion for  deceit,  though  it  may  sometimes  afford  ground  for  a  re- 
scission, or  otherwise  be  similar  in  effect  to  fraud.  Thus  the  posi- 
tive affirmation  of  a  material  fact  may  amount  to  a  warranty,  or 
term  in  the  contract,  the  breach  of  which  will  justify  a  rescission 


§  163  Reality  of  Consent.  75 

or  give  rise  to  an  action  for  damages.  ^^  And  though  an  innocent 
misrepresentation  will  not,  as  a  rule,  avoid  a  contract  in  a  court 
of  law,  it  may  justify  a  court  of  equity  in  granting  a  rescission, 
or  in  refusing  to  grant  specific  performance  to  the  party  from 
whom  the  misstatement  proceeded.  But  in  certain  classes  of  con- 
tracts, notably  those  of  insurance,  an  innocent  misrepresentation 
of  a  material  fact  may  be  fatal  even  at  law. 

§  163.  Concealment  of  material  facts. — The  concealment  of 
a  material  fact  by  one  party  to  a  contract  may  amount  to  fraud, 
justifying  a  rescission  by  the  other  party  or  entitling  him  to  dam- 
ages. Ordinarily,  where  no  relationship  of  trust  and  confidence 
exists  between  the  parties,  neither  party  is  bound  to  disclose  to 
the  other  the  existence  of  such  facts  as  are  equally  open  to  both. 
Thus,  a  seller  is  not  bound  to  disclose  to  the  buyer  such  defects 
in  goods,  open  to  inspection,  as  the  latter  might  discover  by  the 
exercise  of  reasonable  diligence,  nor  is  the  buyer  bound  to  disclose 
such  facts  as  would  enhance  the  price. ^'  But  neither  party  will 
be  permitted  to  do  or  say  anything  to  prevent  or  disarm  inquiry 
and  examination  by  the  other. 

§  164.  Latent  defects. — A  seller  of  goods  in  usually  bound  to 
disclose  to  the  buyer  such  defects  in  them  as  are  not  patent  and 
open  to  discovery  by  a  person  of  ordinary  caution  and  discern- 
ment. This  doctrine  is  of  frequent  application  in  the  cases  of 
hidden  diseases  in  animals.'* 

A  buyer  on  credit  is  not  bound  to  disclose  his  financial  con- 
dition  unless  inquiry  is  made  by  the  seller,  and  his  mere  failure 
to  do  so  is  not  fraud  unless  he  buys  with  a  preconceived  design 
not  to  pay.  But  if  he  gives  false  information  as  to  his  credit  or 
financial  ability,  whether  inquiries  are  made  or  not,  or  buys  with 
the  positive  intention  never  to  pay  at  all,  he  is  guilty  of  fraud. 

"Post,  §§  849,  875. 

"Where  a  party  bought  tobacco  knowing  that  a  treaty  of  peace  had 
much  enhanced  the  price  by  opening  foreign  markets,  he  was  held  not 
guilty  of  fraud,  as  the  seller  made  no  inquiry  of  him  and  could  have  as- 
certained the  fact  for  himself. 

"One  who  sold. fodder  on  which  he  knew  poison  had  been  spilled,  with- 
out disclosing  the  fact,  was  held  guilty  of  fraud. 
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§  165.  Fiduciary  and  confidential  relations. — If  the  parties 
stand  in  confidential  relations  to  each  other  the  duty  of  full  dis- 
closure is  greater.  Thus,  attorneys/"  agents,^"  partners^''  and 
others  occupying  a  position  of  trust  and  confidence,  must,  in  deal- 
ing with  those  by  whom  such  confidence  is  reposed,  make  full  and 
fair  disclosure.  And  so  where  the  party  failing  to  disclose  knows, 
that  he  is  relied  upon  to  make  disclosure.  Of  this  the  contract  of 
insurance  is  a  familiar  example.^**  So,  while  there  is  no  fiduciary 
relation  arising  out  of  the  simple  relation  of  vendor  and  purchaser, 
if  the  purchaser  expressly  declares  that  he  relies  upon  the  vendor 
to  make  full  disclosure,  the  latter  is  bound  to  do  so. 

§  166.  Effect  of  fraud — Remedies. — That  fraud  vitiates 
everything  is  a  general  maxim  of  law.  It  renders  voidable  at  the 
option  of  the  party  injured  every  contract  into  which  it  enters  as 
a  moving  cause.  But  such  contract  is  voidable  only  and  not  void. 
The  party  defrauded  may,  at  his  election,  rescind  it  and  decline 
to  be  bound  and  recover  whatever  he  parted  with  under  it,  or  he 
may  affirm  it.  If  the  defrauded  party  has  parted  with  nothing,  he 
may,  if  his  rescission  was  in  time,  defend  against  an  action 
brought  to  enforce  performance  by  him.  Finally  he  may  let  the 
contract  stand  and  recover  from  the  guilty  party  such  damages  as 
were  the  result  of  the  fraud.   These  are  the  remedies  at  law. 

In  equity  the  party  may  have  affirmative  relief  in  several  forms, 
as:  (i)  By  suit  to  compel  the  cancellation  of  an  instrument  pro- 
cured by  fraud,  where  it  might  otherwise  work  him  injury,  or 
becloud  his  title,  and  to  recover  possession  of  his  property.  (2) 
By  an  action  to  have  the  instrument  reformed  so  as  to  read  as  it 
would  have  read  had  no  fraud  been  committed.  (3)  Sometimes 
by  a  pecuniary  recovery.  (4)  By  interposing  the  fraud  as  a  de- 
fense when  sued  by  the  party  defrauding. 

§  167.  Limits  of  right  to  rescind. — The  party  rescinding 
must  act  promptly  upon  discovering  the  fraud.  If  he  has  re- 
ceived anything  under  the  contract  he  must  usually  return  it  at 

"  Post,  §  647. 
"  Post,  §  579. 
"  Post,  §  676. 
"Post,  §§  1085,  1128. 


to  the  whole  contract.  The  party  defrauded  cannot  affirm  so  much 
of  it  as  he  deems  beneficial  and  reject  the  rest. 

§  168.  Same — Innocent  purchasers. — A  party,  defrauded  into 
selling  his  propert}-,  real  or  personal,  must  exercise  his  right  to 
rescind  before  the  rights  of  honest  purchasers  for  value  have  in- 
tervened. One  who  purchases  innocently  and  for  full  value  from 
a  fraudulent  vendee  gets  an  absolute  title,  and  the  defrauded  ven- 
dor must  seek  his  remedy  against  the  fraudulent  buyer.  ^^ 

§  169.    Same  —  Negotiable  instrument  —  Negligence.  —  One 

who  signs  a  negotiable  instrument,  being  induced  thereto  by  fraud, 
touching  either  its  consideration  or  its  contents  and  consequent 
nature,  is  not  bound  thereby  unless  it  has,  in  the  meantime,  been  , 
transferred  to  a  purchaser  for  value  without  notice  of  the  wrong. 

§  170.  Undue  influence. — Fraud,  when  used  in  its  widest 
sense,  is  descriptive  of  every  species  of  bad  faith  or  deceit.  Be- 
yond definite  false  and  fraudulent  statements  there  is  a  species 
of  fraud  in  equity  to  which  the  name  undue  influence  has  been 
given.  Such  influence  may  be  defined  as  the  undue  and  uncon- 
scientious use  of  power,  whereby  the  will  of  one  of  the  contract- 
ing parties  is  enthralled  by  the  other.  A  presumption  of  undue 
influence  or  of  fraud  will  commonly  arise  where  the  parties  stand 
in  confidential  relations  in  which  one  naturally  possesses  an  ad- 
vantage over  the  other,  making  it  necessary  for  the  party  seeking 
to  hold  the  benefit  of  a  contract  or  conveyance  to  show  perfect 
fairness  on  his  part  and  no  abuse  of  power,  thus  : 

§  171.  Husband  and  wife — Parent  and  child. — As  the  hus- 
band usually  occupies  a  position  of  commanding  authority  and 
influence  over  the  wife,  a  gift  or  conveyance  of  her  property  to 
him  is  viewed  with  suspicion  in  courts  of  equity,  and  he  must 
be  prepared  to  show  that  there  was  no  fraud,  concealment  or  im- 
position on  his  part,  and  full  understanding  and  free  agency  on 
hers. 

Contracts  and  conveyances  between  parent  and  child  are  sub- 

^'Post,  §  820. 


78  Commercial  Law.  §  i?^ 

ject  to  a  similar  rule,  even  where  the  child  has  reached  full  age, 
provided  the  transaction  takes  place  so  soon  after  full  age  that 
the  parental  control  may  be  still  regarded  as  subsisting,  and  simi- 
larly as  to  guardian  and  ward.^" 

§  172.  Trustees — Attorneys. — So  the  courts  view  with  sus- 
picion any  purchase  by  the  trustee  of  the  trust  estate  from  the 
beneficiary,  gifts  or  contracts  between  attorney  and  client,  and 
gifts  to  spiritual  and  medical  advisers.  So  there  are  other  cases 
where  from  the  peculiar  situation  of  the  parties  or  the  weakness 
or  necessities  of  one  of  them  a  presumption  of  undue  influence 
may  arise. 

Duress. 

§  173.  Duress  defined. — Duress  has  been  defined  as  a  spe- 
cies of  fraud  in  which  compulsion  in  some  form  takes  the  place 
of  deception  in  accomplishing  the  injury.  Many  of  the  principles 
applicable  to  fraud  apply,  as  they  must  in  the  nature  of  things, 
to  duress,  for,  like  fraud,  it  renders  the  seeming  assent  an  empty 
form. 

§  174.  Of  two  kinds. — Duress  is  of  two  kinds:  (i)  Duress  of 
imprisonment,  which  consists  of  the  actual  imprisonment  or  re- 
straint of  the  person,  whether  in  a  prison,  jail,  or  elsewhere,  and 
(2)  duress  per  minas,  which  consists  in  threats  of  imprisonment, 
or  threats  of  violence  or  injury  to  the  person,  or  sometimes  to  the 
property. 

§  175.  Party  or  near  relative. — Duress  generally  exists  only 
where  the  threat  or  restraint  is  directed  toward  the  party  who 
promises  in  order  to  escape  injury.  But  where  the  ties  of  affec- 
tion are  strong,  as  between  parent  and  child  or  husband  and  wife, 
restraint  or  threat  of  injury  directed  toward  one,  operating  on  the 
mind  of  the  other,  will  constitute  duress  of  the  latter.  The  rela- 
tion of  brother  and  sister  will,  under  like  circumstances,  support 
the  claim  of  duress. 

™  Where  the  parent  is  aged  or  infirm  and  morally  dependent  on  the  chiU 
there  may  be  a  similar  presumption  of  undue  influence  as  against  a  coii- 
tract  or  grant  in  favor  of  the  child. 
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§  176.  Duress  by  threats. — Duress  by  threats  must,  like 
fraud,  cause  the  contract.  In  other  words,  the  threats  must,  in 
order  to  avoid  a  contract,  be  of  such  nature  and  made  under  such 
circumstances  as  to  produce  or  cause  the  seeming  assent.  Hence, 
the  general  rule  has  been  laid  down  that  they  must  be  such  as 
would  overcome  the  will  of  a  person  of  ordinary  firmness.  Pro- 
ceeding upon  this  principle,  some  courts  hold  that  the  threat  of  a 
mere  battery  is  not  duress.  But  this  is  not  sound  reason,  nor  is  it 
in  all  courts  the  law,  for  all  persons  are  not  equally  fearless  or 
constant  in  the  face  of  danger,  actual  or  supposed,  so  that  each 
case  should  stand,  in  a  measure,  upon  its  own  merits.  But  mere 
threats  to  withhold  money  or  to  break  a  contract  do  not  ordinarily 
constitute  duress. 

§  177.  Same — Goods — Property. — Yet  threats  to  unlawfully 
withhold  or  destroy  the  goods  of  another  under  circumstances  of 
hardship  or  oppression  is  similar  in  effect  to  duress  of  the  per- 
son."^ But  the  circumstances  must  be  such  that  delay  until  resort 
could  be  had  to  the  remedies  provided  by  law  would  result  in 
serious  or  irreparable  injury  to  the  party  complaining.  Lawful 
compulsion  is  not  duress,  as,  for  instance,  a  mere  threat  to  sue 
a  lawful  claim  or  to  resort  to  lawful  process  for  its  recovery. 

§  178.  Imprisonment. — Lawful  imprisonment  is  not  duress. 
But  if  the  imprisonment  is  unlawful,  the  contrary  is  true.  A 
threat  of  imprisonment  by  one  having  apparent  power  or  author- 
ity to  bring  it  about  will  amount  to  duress,  for  the  law  does  not 
require  one  to  resist  paying  until  actually  imprisoned. 

It  is  sometimes  said  that  the  threat  must  be  of  unlawful  im- 
prisonment. But  for  one  who  has  apparent  power  to  bring  about 
the  imprisonment  of  another  on  a  criminal  charge  to  use  such 
power  for  the  purpose  of  extorting  money  or  property  or  a  prom- 
ise of  it ;  is  an  abuse  and  perversion  of  the  criminal  law  render- 
ing the  promise  voidable  or  the  money  or  property  recoverable. 
On  this  principal  it  has  sometimes  been  held  that  fair  restitution, 
as  in  case  of  embezzlement,  cannot  be  lawfully  exacted  by  such 
means. 

'^  Carriers,  post,  §  1016. 
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§  179.  Effect  of  duress. — Money  paid  under  duress  can  be 
recovered  back,  and  whatever  contract  it  produces  is  voidable, 
and  may  be  rescinded  and  set  aside  in  substantially  the  same  man- 
ner and  subject  to  practically  the  same  limitations  as  in  cases  of 
fraud.  As  to  whether  a  deed  of  land  or  sale  of  chattels  can  be 
avoided  as  against  a  bona  fide  purchaser  for  value  on  the  ground 
of  duress,  the  authorities  are  conflicting.  Usually  it  may  not  un- 
less the  duress  was  so  violent  and  extreme  as  to  turn  the  seller 
or  grantor  into  a  mere  automaton. ^^ 

"  As  to  commercial  paper  see  post,  §  434. 

REVIEW. 

KEALITY  OF  CONSENT. 

1.  A  and  B  bargained  for  a  stack  of  wheat  on  A's  land  in  another 
county.  Unknown  to  either,  the  wheat  was  burned  the  evening  before  by 
fire  set  by  a  locomotive.    Was  there  any  contract? 

2.  A  contracted  to  give  B  a  deed  of  lot  1  in  a  certain  block.  By  mistake 
or  fraud  on  the  part  of  A  the  deed  described  lot  2,  What  remedy  has  A 
under  these  circumstances? 

3.  A,  an  impostor,  induces  B  to  sell  and  deliver  him  goods  by  imper- 
sonating X.     Has  he  a  remedy,  and  if  so,  what? 

4.  (o)  Define  fraud.  (6)  State  the  usual  elements  of  a  fraudulent  mis- 
representation. 

5.  A  represents  to  B  that  a  certain  horse  is  sound,  with  intent  to  induce 
B  to  purchase  it.  B  examines  the  horse  and  discovers  that  he  is  unsound, 
but  nevertheless  purchases  him.  Can  B  rescind  the  contract  or  recover 
damages  as  for  fraud? 

6.  A  bought  a  horse  of  B  for  $100  on  B's  false  representation  that  he 
was  "a  good  horse  and  easily  worth  the  money."  Can  A  rescind  or 
recover  damages  on  the  ground  of  fraud? 

7.  A,  knowing  his  own  insolvency,  and  with  intention  never  to  pay, 
bought  goods  of  B.  Nothing  was  said  about  A's  solvency  or  ability 
to  pay.  May  B  rescind  the  contract  on  the  ground  of  fraud  and 
recover  his  goods  from  A?  Can  he  recover  them  from  X  who  has 
purchased  them  from  A  and  paid  for  them  without  notice  or  knowledge 
of  any  wrong?    Donaldson  v.  Farwell,  93  U.  S.  631. 

8.  ■  A,  in  negotiating  with  B  for  the  sale  of  a  horse,  purposely  tied  him 
so  that  B  would  not  discover  that  the  horse  was  a  crib  biter.  B  did  not 
know  the  fact.    Can  he  rescind  the  sale? 

9.  A  ward  who  has  just  come  of  age  conveys  valuable  property  to  hi* 
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late  guardian.  In  an  action  by  the  ward  to  have  the  deed  set  aside  on  the 
ground  of  undue  influence  and  fraud,  must  the  ward  prove  fraud  or  must 
the  guardian  prove  fairness?  • 

10.  A's  mother  is  tlireatened  that  unless  she  gives  her  note  for  $500,  her 
son  will  be  arrested  and  prosecuted  for  forgery.    Is  the  note  valid? 

11:  A  party  arrested  on  valid  criminal  process  gives  a  bond  to  secure  his 
release  from  imprisonment  pending  the  trial.    Is  the  bond  good? 

12.  A  warehouseman  has  M's  household  furniture  and  refuses  to  deliver 
it  up  to  him  except  upon  payment  of  an  extortionate  charge.  May  M  re- 
cover the  excess  above  a  reasonable  and  lawful  charge? 
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CHAPTER  X. 

ILLEGAL  CONTRACTS,  OR  CONTRACTS  OY   EVIL  TENDENCY. 

§  180.  The  general  principle. — Though  competent  parties 
may  have  agreed  fully,  fairly,  in  due  form  and  upon  adequate  con- 
sideration, they  may  not  be  bound  by  their  contract,  for  if  the 
making  or  performance  of  it  would  involve  a  violation  of  positive 
law,  or  destroy  or  tend  to  destroy  those  interests  which  it  is  the 
policy  of  the  law  to  foster  and  protect,  it  is  void,  as  the  law  can- 
not be  invoked  to  defeat  its  own  ends.^ 

§  181.  Positive  law  and  public  policy. — An  agreement  may 
be  illegal  either, 

( i)   Because  it  or  its  performance  is  violative  of  positive  law. 

(2)   Because  it  is  contrary  to  public  policy. 

Thus,  a  contract  to  do  what  the  law  directly  forbids,  as  to  com- 
mit crime,  is  contrary  to  positive  law  and  void.  A  contract  never 
to  marry  is  likewise  void,  not  because  contrary  to  positive  law,  but 
upon  grounds  of  public  policy ;  for  though  the  law  does  not  com- 
pel marriage,  it  encourages  it  as  productive  of  public  and  private 
morality,  individual  happiness,  and  of  the  strength  and  perpetu- 
ity of  the  state.  In  either  case  the  result  is  the  same,  for  the 
invalidity  of  the  contract  follows  as  a  matter  of  positive  law. 

§  182.  Agreements  contrary  to  positive  law. — Agreements 
contrary  to  positive  law  either  violate  statutes,  or  the  express 
rules  of  the  common  law.  Thus,  an  agreement  to  commit  a  crim- 
inal act,  whether  it  be  such  by  express  statute  or  by  the  rules  of 
the  common  law,  is  illegal  and  void. 

§  183.  Statute— Penalty.— If  a  statute  directly  forbids  an 
act,  a  contract  to  do  such  an  act  is  illegal  whether  the  thing  in 
question  be  wrong  in  itself  or  only  wrong  because  prohibited,  and 
whether  the  law  prescribes  a  penalty  for  such  act  or  not.    And 
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though  the  statute  does  not  in  terms  prohibit  an  act  if  it  provides 
a  penalty  for  doing  it,  this  is  an  implied  prohibition,  rendering 
a  contract  to  do  such  an  act  illegal  and  void  unless  the  object  of 
such  penalty  is  merely  to  secure  the  revenue,  or  it  is  plain  that 
it  was  not  the  purpose  of  the  legislature  to  render  such  act  void. 

Contracts  Contrary  to  Positive  Law. 

§  184.  Sunday  contracts— The  statutes.— The  illegality  of 
Sunday  contracts  is  the  result  of  statutes,  the  policy  of  which  is 
said  to  rest,  in  this  country  at  least,  upon  the  civil  and  not  the  re- 
ligious aspects  of  the  day,  which  is  simply  a  day  set  apart  by  law 
on  which  the  bustle  and  confusion  of  traffic  and  industry  shall 
cease,  so  that  the  moral  and  physical  good  of  the  people  may  be 
advanced  by  rest  from  ordinary  activities.  The  statutes  of  the 
different  states  rendering  Sunday  contracts  illegal  are  quite  vari- 
ous. Some  expressly  declare  them  void  unless  they  are  for  the 
advancement  of  religion,  or  charity,  or  for  works  of  necessity  or 
mercy.  Others  merely  prohibit  any  manner  of  business,  labor  or 
work  on  the  Sabbath,  and  the  making  of  contracts  being  business, 
contracts  made  on  that  day  are  not  lawful.  But  in  some  states, 
"business  and  labor  of  one's  ordinary  occupation"  is  alone  for- 
bidden. Works  of  charity,  necessity,  or  mercy,  are  always  per- 
mitted. It  is  not  essential,  however,  that  the  thing  be  absolutely 
necessary.  If  it  must  be  done  to  preserve  life,  health  or  property, 
and  can  orrfy  be  done  on  Sunday,  it  is  lawful.  Though  a  contract 
is  made  on  a  week  day,  if  it  contemplates  performance  on  Sunday 
of  works  other  than  of  charity,  necessity  or  mercy  it  is  void.  In 
accordance  with  this  principle  it  has  been  held  in  New  York,  Min- 
nesota and  Wisconsin,  and  perhaps  in  some  other  states,  that  no 
action  lies  for  advertising  in  a  Sunday  newspaper. 

In  Colorado  and  a  few  other  states  there  are  no  statutes  mak- 
ing Sunday  contracts  void. 

§  185.  What  deemed  Sunday  contract. — A  promissory  note, 
bond,  deed  or  mortgage  is  valid  though  signed  on  Sunday  if  it 
appears  that  it  was  not  delivered  until  a  secular  day,  for  such  in- 
struments do  not  take  effect  as  contracts  until  delivery.  And 
though  the  instrument  is  dated  and  signed  on  a  secular  day,  if 
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delivered  on  Sunday  it  is  void,  unless  in  the  hands  of  a  bona  fide 
purchaser  for  value. ^ 

§  186.    Delivery  of  property  on  week  day — Ratification. — If 

goods  are  delivered  and  the  price  paid  on  Sunday,  neither  of  the 
parties  can  have  the  contract  set  aside.  The  sale  is  practically  as 
valid  as  if  made  on  a  week  day. 

While  Sunday  contracts  are  sometimes  spoken  of  as  capable 
of  being  ratified,  the  better  opinion  is  that  they  are  absolutely 
void  and  incapable  of  subsequent  ratification  in  any  proper  sense. 
So  the  mere  retention  on  a  week  day  of  goods  sold  or  money 
loaned  on  Sunday,  will  not  support  an  action  by  the  seller  or 
lender  for  the  loan  or  price.  But  where  goods  are  sold  on  Sun- 
day but  delivered  and  accepted  on  a  week  day,  the  seller  may 
recover  their  reasonable  value,  upon  a  contract  implied  from 
their  acceptance ;  and  so  of  services  contracted  for  on  Sunday 
but  rendered  on  a  week  day. 

Money  paid  on  Sunday  on  account  of  a  debt  discharges  it 
in  law. 

§  187.  Gambling  transactions. — In  England,  wagering  con- 
tracts have  been  from  an  early  time,  with  some  exceptions, 
enforced.  With  us,  hov/ever,  they  are  quite  generally  regarded 
as  illegal  and  void,  if  not  by  virtue  of  statutes,  as  is  often  the 
case,  then  on  grounds  of  public  policy.^ 

All  business  transactions  involve,  in  some  degree,  the  elements 
of  chance,  and  are  not,  for  that  reason,  illegal.  A  gambling 
contract  or  illegal  zvagcr,  hoivevcr.  is  one  in  ivhich  the  parties 
have  no  interest  beyond  that  ivhich  the  contract  itself  creates. 

Where  in  form  one  party  agrees  to  sell  and  deliver  a  com- 
modity at  a  certain  price  on  a  future  day,  and  another  to  take 
and  pay  for  it,  if  neither  party  intends  that  any  goods  shall  be 
actually  delivered  or  accepted,  but  that  there  shall  be  a  set- 
tlement by  the  payment  merely  of  the  difference  between  the 
contract  price  and  the  market  price  on  the  day  of  delivery,  such 
transaction  is  illegal  and  void  as  a  mere  bet  or  wager  upon  the 

^Post,  §§  222,  233. 
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rise  or  fall  of  the  market.  A  note,  bond  or  other  security  given 
in  settlement  of  such  differences  is  likewise  void.*  But  if  one 
party  contemplates  an  actual  sale  he  may  sue  the  other,  and  if 
both  parties  bona  fide  intend  an  actual  delivery  and  acceptance, 
there  is  nothing  unlawful  in  their  afterward  settling  by  the  pay- 
ment of  differences  by  way  of  accord  and  satisfaction  in  case 
of  breach. ° 

§  188.  Money  lent  for  gaming. — Money  lent  with  the  spe- 
cific intent  that  it  shall  be  used  for  gaming  purposes  cannot  be 
recovered.  But  a  loan  knowingly  made  to  enable  the  borrower 
to  pay  gambling  debts  already  incurred  has  been  held  re- 
coverable. 

§  189.  Stakes  and  stakeholders. — Either  party,  before  the 
determination  of  the  bet  or  wager,  may  demand  and  recover 
his  deposit  of  the  stakeholder.  And  many,  though  not  all  courts, 
hold  that  the  loser  may  recover  of  the  stakeholder  upon  giving 
him  notice,  even  though  the  bet  has  been  decided,  providing  the 
money  or  thing  bet  has  not  already  been  paid  over  to  the  winner. 
If,  however,  the  stakeholder  has  paid  the  deposit  to  the  winner 
before  notice  of  repudiation  by  the  loser,  he  has  a  complete  de- 
fense to  an  action  by  the  latter.  The  loser  and  winner  being 
deemed  in  equal  guilt,  the  former  cannot,  at  common  law,  re- 
cover of  the  stakeholder  after  the  bet  has  been  decided,  or  even  of 
the  winner,  after  the  money  has  been  paid  over  to  him.* 

§  190.  Unlawful  contracts  touching  interest — Usury. — Stat- 
utes in  all  of  our  states  have  prescribed  a  rate  of  interest  which 
shall  be  awarded  as  damages,  and  which  shall  be  taken  to  be  con- 
tracted for  where  an  agreement  for  interest  specifies  no  rate. 
Further  than  this,  statutes  in  nearly  all  of  the  states  prohibit  the 
taking  or  contracting  to  take  interest  in  excess  of  a  specified 
rate  per  cent.,  and  interest  contracted  for  or  paid  above  that  rate 
is  called  usury.    The  policy  of^usury  laws  is  the  protection  of  the 
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debtor  classes  against  the  rapacity  of  creditors,  and  for  the  pro- 
tection of  the  industrious  and  enterprising  class  against  the  mere 
holders  of  money.  But  the  wisdom  and  efficiency  of  usury  laws 
is  often  questioned  at  the  present  day,  and  in  England  and  in  a 
few  of  our  own  states  they  have  been  repealed. 

The  usury  laws  differ  considerably  in  the  different  states.  In 
some,  the  statute  declares  the  entire  contract  void,  in  others  the 
creditor  forfeits  all  interest,  in  still  others  only  the  interest  above 
the  legal  rate,  and  in  some  states  one  who  has  received  illegal 
interest  may  be  compelled  to  pay  it  back,  or  even  return  double  or 
treble  the  excess  by  way  of  penalty.^ 

§  191.  What  contracts  are  usurious. — Ordinarily,  to  consti- 
tute usury,  there  must  be  a  loan,  to  be  returned  at  all  events, 
and  not  a  sale,  and  this  rule  applies  to  a  sale  or  discount  of  bills 
and  notes  of  third  parties,  as  well  as  to  a  sale  of  any  other 
property  for  a  profit  to  the  buyer  exceeding  the  legal  rate  of 
interest. 

§  192.  Same — Discounts. — The  custom  of  merchants  and 
bankers  to  deduct  in  advance  the  highest  lawful  rate  of  interest 
in  discounting  commercial  paper  is  not  a  violation  of  the  usury 
laws,  though  it  gives  them  somewhat  more  than  the  legal  rate  of 
interest. 

§  193.  Same — Compound  interest. — An  agreement  to  pay  the 
highest  legal  rate  of  interest  at  stated  intervals,  with  a  stipulation 
that  if  any  instalment  of  such  interest  be  not  paid  when  due  it 
shall  itself  bear  interest,  is  not,  according  to  most  authorities, 
usurious.  Some  courts  hold,  however,  that  such  agreements  can 
be  lawfully  made  only  after  a  default  in  the  payment  of  interest, 
and  statutes  often  require  contracts  for  compound  interest  to  be 
in  writing. 

§  194.  Same — Corrupt  interest. — In  order  to  constitute 
usury  there  must  be  a  corrupt  intent  to  take  more  interest  than 
the  law  allows.     This  does  not  mean  that  a  party  who  does  not 
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know  the  law,  and  therefore  takes  unlawful  interest,  is  guiltless ; 
but  that  one,  who,  intending  to  take  only  lawful  interest,  by 
accident,  or  by  mistake  in  computation  takes  more,  is  not  liable  to 
the  consequences  of  usury,  though  he  must  refund  the  excess 
above  the  legal  rate. 

§  195.    Same — Hazardous  undertakings — Maritime  loans. — 

More  than  the  legal  rate  may  be  taken  where,  from  the  nature  of 
the  transaction,  both  the  principal  and  the  interest  are  put  at 
rigk,  as  in  the  case  of  maritime  loans,  such  as  bottomry  and 
respondentia.  If  one  lends  money  to  a  partnership  for  a  share  of 
profits  in  lieu  of  other  return, 'he  is  not  guilty  of  usury,  though 
his  share  exceeds  interest  at  the  legal  rate. 

§  196.  Devices  to  cover  usury. — Under  whatever  device  or 
cover  a  corrupt  intent  to  take  usury  is  hidden,  the  courts  will, 
if  they  uncover  it,  visit  the  lender  with  the  consequences  of  usury. 
Thus,  where  the  borrower,  in  order  to  get  the  loan,  is  forced, 
in  addition  to  the  payment  of  lawful  interest,  to  purchase  some 
worthless  thing  at  a  round  price,  or  where  the  loan  is  made  at 
lawful  interest  and  a  portion  of  it  is  at  once  received  back  by 
the  lender,  or  the  note  given  for  the  loan  is  dated  back  so  as  to 
cover  up  the  taking  of  illegal  interest  for  the  real  term  of  the 
loan,  usury  is  committed. 

§  197.  Consequences  of  usury. — The  consequences  of  usury 
are  almost  as  various  as  the  usury  statutes."  Thus,  in  some  states, 
as  we  have  seen,  the  entire  contract  is  void,  both  as  to  principal 
and  interest ;  in  others,  the  interest  only  is  forfeited ;  in  others, 
only  the  unlawful  interest,  and  in  others  something  additional 
may  be  forfeited  by  way  of  penalty.  A  distinction  should  also 
be  observed  between  a  mere  usurious  agreement  and  the  actual 
taking  of  unlawful  interest,  for  in  some  states  the  penalties  of 
usury  are  not  fully  incurred  until  such  interest  is  actually  taken. 
On  these  points,  however,  the  local  statutes  and  decisions  are 
the  only  safe  guide.  The  tendency  of  the  law,  moreover,  is  not 
to  forfeit  the  principal  and  the  lawful  interest,  unless  the  statute 
clearly  intends  such  result.  Where  the  statute  expressly  declares 
the   usurious   contract   void,   however,   it   cannot  be   ratified   or 


88  Commercial  Law.  §  19^ 

confirmed,  nor  can  it  be  enforced,  even  though  it  is  negotiable 
and  is  in  the  hands  of  a  bona  fide  purchaser  for  value.* 

Contracts  Contrary  to  Public  Policy. 

§  198.  Public  policy  defined. — Public  policy  in  the  lav^^  does 
not  admit  of  exact  definition.  It  may  be  generally  described, 
however,  as  that  principle  of  law  which  holds  that  one  cannot 
lawfully  do  that  which  has  a  tendency  to  injure  or  destroy  those 
interests  which  it  is  the  policy  of  the  law,  for  the  public  good, 
to  foster  and  protect.  Public  policy,  however,  is  a  somewhat 
fluctuating  thing  which  does  and  must  vary  with  the  habits, 
capacities  and  opportunities  of  the  public.  If  the  tendency  of 
contracts  of  a  certain  kind  is  to  destroy  or  subvert  the  public 
interests,  however,  a  contract  of  that  kind  is  void,  even  though  it 
be  shown  to  have  worked  no  injury  to  the  public  in  the  par- 
ticular case. 

§  199.  Contracts  touching  marriage  relation — Undue  re- 
straint.— While  the  law  compels  no  one  to  marry,  yet  it  en- 
courages marriage  and  endeavors  to  preserve  and  keep  pure  and 
unbroken  the  marriage  tie,  as  productive  of  individual  happiness 
and  morality  and  the  welfare  and  perpetuity  of  the  state.  Every 
contract,  therefore,  which  places  an  unreasonable  restraint  upon 
the  right  to  marry  or  the  freedom  of  choice  in  marriage,  is  con- 
trary to  public  policy  and  void.  This  is  clearly  true  of  a  contract 
never  to  marry  at  all,  or  not  to  marry  any  one  but  a  particular 
person,  there  being  no  engagement  to  marry  that  person.  So,  a 
contract  by  one  to  pay  another  a  sum  of  money  if  the  promisee 
did  not  marry  within  six  months,  is  void.  A  contract  not  to 
marry  until  twenty-one  would  be  reasonable  and  valid,  and  the 
same  has  been  held  of  a  contract  not  to  marry  without  the  con- 
sent of  parents. 

§  200.  Same — Separation  contracts. — And  all  contracts  the 
object  or  the  tendency  of  which  is  to  bring  about  a  separation, 
judicial  or  otherwise,  between  husband  and  wife,  are  void.  Yet 
a  contract  contemplating  an  immediate  separation,  or  based  upon 

•  See  post,  §  434,  where  the  statutory  change  in  this  rule  is  indicated. 


§  20I  Illegal  Contracts.  89 

a  past  separation  by  husband  and  wife,  by  whicli  property  of  either 
is  dealt  with,  to  provide  for  the  wife's  future  support  or  that  of 
the  children,  is  usually  valid,  though  made  between  the  married 
parties  themselves.  A  contract  to  procure  a  divorce,  or  even 
to  marry  another  when  a  divorce  shall  be  procured  by*  one  of  the 
parties,  is  illegal  and  void. 

§  201.  Same — Marriage  brokage  contracts. — Any  contract 
whereby  one,  for  a  consideration,  agrees  to  negotiate  or  bring 
about  a  marriage  between  others,  is  absolutely  void,  because  of 
the  tendency  of  such  agreements  toward  undue  interference  with 
freedom  of  choice  of  marriage. 

§  202.  Contracts  in  restraint  of  trade. — Considerations  of 
pubhc  welfare  permeate  the  whole  body  of  the  law.  Trade, 
commerce,  and  the  various  useful  callings  are  encouraged,  and 
contracts  that  tend  unreasonably  to  restrain  persons  from  en- 
gaging in  any  lawful  business,  profession  or  employment  are 
contrary  to  public  policy  and  void  :  ( i )  Because  of  their  tendency 
to  injure  the  parties  making  them,  by  diminishing  their  means 
of  making  a  livelihood  and  procuring  a  competency  for  them- 
selves and  families,  and  exposing  the  improvident  to  injustice  and 
oppression;  (2)  because  of  their  tendency  to  deprive  the  pubUc 
of  the  services  of  the  parties  restrained  along  the  lines  of  what  is 
presumably  their  greatest  usefulness;  (3)  because  of  their  tend- 
ency to  enhance  prices  by  creating  monopoly  in  favor  of  the 
parties  or  corporations  procuring  such  restraints. 

§  203.  Not  every  restraint  unlawful. — Yet  not  every  re- 
straint upon  trade  is  unlawful.  If  one  who  had  estabHshed  a 
business  and  good-will  could  not,  upon  a  sale  thereof,  restrain 
himself  within  reasonable  limits  from  competing  with  the  pur- 
chaser, he  could  not  get  the  full  value  of  what  his  industry  and 
enterprise  had  built  up,  and  hence  might  labor  less  diligently  in 
establishing  and  preserving  his  business,  or  the  purchaser  could 
not  get  the  full  beriefit  of  his  purchase. 

§  204.  General  rule — Interests  of  purchaser. — Though  the 
rule  itself  may  not,  in  all  states,  be  quite  so  broad,  it  is  estab- 
lished in  most  states,  and  will  probably  become  established  in  all, 
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that  one  may,  without  regard  to  any  artificial  limitations  as  to 
space,  such  as  state  or  national  lines,  validly  restrain  himself 
from  carrying  on  some  lawful  trade,  profession,  business  or  call- 
ing, in  favor  of  another  who  has  purchased  such  business  or  call- 
ing, or  has  some  legitimate  conflicting  interest  to  be  protected, 
provided  the  restraint  is  no  wider  as  to  space  than  the  fair  and 
reasonable  protection  of  the  purchaser  can  possibly  require. 

§  205.  No  limitation  as  to  time. — And  where  the  limitation 
as  to  space  is  no  larger  than  the  protection  of  the  purchaser 
reasonably  requires,  no  limitation  as  to  time  is  necessary.  But 
no  limitation  as  to  time  will  save  the  contract  from  nullity  if  the 
restraint  is  unreasonably  wide  as  to  space. 

§  206.    What  limitation  valid  as  to  space — Consideration. — 

Formerly  a  restraint  co-extensive  with  the  entire  territory  of  a 
state  was  too  broad,  whatever  may  have  been  the  extent  of  the 
business  or  the  requirements  of  the  purchaser.  But  under  the 
modern  view  of  public  policy  this  is  no  longer  the  test,  and  it 
may  be  stated  that  if  the  restraint  is  broader  as  to  space  than  the 
reasonable  protection  of  the  purchaser  can  possibly  require,  such 
restraint  is  void,  though  it  does  not  exceed  the  limits  of  a  single 
city,  town  or  county.  If,  on  the  other  hand,  the  restraint  be 
no  broader  than  the  protection  reasonably  requires  of  the  party 
in  whose  favor  it  exists,  in  view  of  the  nature  and  extent  of 
the  business  or  calling,  and  the  modes  in  which  it  is  carried  on, 
such  restraint  is  valid  though  it  embraces  or  exceeds  the  limits 
of  a  single  state,  or  perhaps  the  entire  country.  Thus,  an  agree- 
ment that  one  will  never  again  carry  on  or  be  concerned  in  the 
business  of  an  ironfounder  is  illegal  and  void,  and  so  of  an  agree- 
ment by  one  who  has  sold  his  stock  of  goods  and  lease  not  to 
engage  in  business  for  five  years.  But  an  agreement  by  a  law- 
yer who  had  sold  his  practice  not  to  engage  in  the  practice  of  law 
in  the  same  city  is  valid.  So  if  a  merchant  sells  his  stock  and 
good-will,  his  agreement  not  to  carry  on  business  in  the  city 
where  the  business  is  located  is  valid,  and  so  of  an  agreement  not 
to  carry  on  a  publishing  business  in  Michigan,  or  not  to  carry  on 
the  manufacture  of  matches  except  in  Nevada  and  Montana,  the 
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business,  in  each  case,  extending  over  substantially  all  the  terri- 
tory to  which  the  restraint  applied. 

It  has  been  laid  down  that  contracts  in  'restraint  of  trade  must 
not  only  be  reasonable,  but  that  they  must,  contrary  to  the  gen- 
eral rule,  be  upon  a  valuable  consideration  even  though  under 
seal.  But,  strangely  enough,  the  consideration  need  not  be 
adequate. 

§  207.    Restraints  in  sales  of  patent  rights  and  trade  secrets. 

— A  patent  right  is  itself  a  statutory  grant  of  a  monopoly.  Con- 
tracts conveying  the  exclusive  right  to  a  patent,  or  to  use  and 
vend  the  patented  article,  are  therefore  valid,  however  unlimited 
the  grant  may  be  as  to  space.  So  an  inventor  may,  upon  a  sale 
of  his  patent,  agree  not  to  invent  in  competition  therewith,  nor 
to  aid  or  assist  others  in  so  doing. 

Similarly  as  to  a  trade  secret,  the  vendor  may  usually  restrain 
himself  without  limit  from  manufacturing  or  selling  under  it  or 
divulging  it. 

§  208.  Cornering  the  n;iarket. — A  "corner,"  so-called,  is  a 
combination  between  capitalists  to  obtain  control  of  a  commodity 
and  enhance  its  price  by  obtaining  a  monopoly  of  the  market. 
Such  combinations  are  uniformly  declared  void  where  their  true 
nature  is  disclosed,  and  an  agreement  to  advance  money  or  to 
do  any  other  act  in  furtherance  of  such  a  purpose  is  void.' 

§  209.  Combinations  in  fraud  of  public  sales. — Combinations 
between  parties  not  to  bid  at  public  sales,  in  order  to  stifle  com- 
petition and  obtain  the  property  for  less  than  a  fair  price,  are  il- 
legal and  void,  because  they  contemplate  a  fraud  upon  the  parties 
interested  in  it  as  owners  or  creditors,  and  because,  they  would 
often  thwart  the  most  convenient  method  whereby  courts  make 
their  decrees  effective,  that  is,  by  public  sale  on  execution  or  by 
receivers,  and  the  like.  But  this  does  not  prevent  parties  from 
combining  in  good  faith  in  order  to  make  a  purchase  of  such  mag- 
nitude as  to  make  it  impossible,  impracticable  or  inexpedient  for 
individuals  to  bid  the  property  off.  The  question  ordinarily  is, 
as  to  the  true  character  and  purpose  of  the  combination,  and  this 

*  See,  also,  Corporations,  post,  §  787. 
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the  courts  will  investigate  and  determine  as  best  they  can.  Where 
several  contractors,  combine  to  stifle  competition  in  bidding  for 
a  public  work,  their  agreement  is  clearly  void.  A  contract  thus 
procured  is  also  void  as  tainted  with  fraud  upon  the  public 
treasury.^" 

§  210.  Combinations  between  employers,  workmen. — La- 
bor is,  in  a  broad  sense,  a  commodity,  and  it  would  seem,  on 
general  principles,  that  contracts  and  combinations  between 
artisans  and  laborers,  to  control  wages  and  the  conditions  of  em- 
ployment, are  contrary  to  public  policy,  like  agreements  between 
dealers  to  stifle  competition  and  monopolize  the  markets.  There 
is  high  authority  to  that  effect.  The  courts,  however,  have  ap- 
parently relaxed  the  rule  of  public  policy  in  its  application  to 
combinations  between  workmen,  and  likewise,  but  perhaps  not  so 
much,  as  to  employers.  But  agreements  between  workmen  must 
not  contemplate  the  use  of  force  or  unlawful  means.  If  work- 
men can  combine  so  may  employers  so  long  as  they  do  not  resort 
to  intimidation  or  other  unlawful  means. 

§  21L  Agreements  exempting  from  negligence. — In  various 
circumstances  and  relations,  stipulations  exempting  a  party  to  a 
contract  from  negligence  are  deemed  contrary  to  public  policy 
and  void.^^ 

Agreements  Injurious  to.  the  Public  Service. 

§  212.  Trafficking  in  public  offices. — Any  contract  to  ap- 
point one  to  public  office,  or  involving  the  sale  of  a  public  or 
quasi--pv.h\\c  office,  or  to  do  anything  in  consideration  of  the 
promisee  exchanging  office  with,  or  securing  office  for,  the  prom- 
isor, or  recommending  him  for  such  office,  or  resigning 
any  office,  or  to  do  anything  for  the  purpose  of  influencing  an 
election  to  office,  is  void. 

§  213.  Compensation  of  public  officers. — And  a  contract  to 
pay  a  public  officer  more  than  his  lawful  fee  or  compensation  for 

"For  another  class  of  frauds  in  sales  at  auction  see  post,  §  642. 
■"  Post,  §  999,  et  seq. 


§  214  Illegal  Contracts. 


93 


rendering  any  service  which  he  is  bound  by  law  to  render,  is 
likewise  void,  both  because  it  is  without  consideration,  and  be- 
cause such  contracts  tend  to  encourage  corrupt  and  illegal  exac- 
tions, on  the  part  of  the  public  servants,  and  partiality  and  fa- 
voritism in  the  adniinistration  of  public  affairs. 

§  214.  Assignment  of  salaries. — The  assignment  by  a  public 
officer  of  his  salary  before  it  is  due  is  generally  held  illegal  and 
void,  because  of  its  tendency  to  diminish  his  interest  in  the  per- 
formance of  his  public  duties. 

§  215.    Corrupting  public  officers — Lobbying  contracts. — A 

contract  directly  with  a  public  officer  to  pay  him  any  fee  or  re- 
ward as  the  price  of  official  action  is  clearly  illegal  and  void. 
While  one  may  recover  for  services  rendered  pursuant  to  a  con- 
tract to  collect  evidence  to  be  used  in  presenting  a  claim  to  the 
legislature,  or  for  appearing  openly  before  it  or  its  committees 
and  presenting  legitimate  argument  to  influence  legislative  action, 
he  cannot  recover  where  the  contract  contemplates  the  use  of 
secret  or  private  influence  or  corrupt  and  unlawful  means.  So 
closely  do  courts  scrutinize  such  contracts  that  it  matters  not 
that  in  the  particular  case  nothing  improper  was  done  or  con- 
templated. If  the  contract  tends  directly  to  encourage  or  pro- 
duce the  use  of  secret  or  corrupt  means,  it  is  void.  Similar  prin- 
ciples govern  as  to  contracts  to  influence  the  executive  or  ad- 
ministrative officers  or  departments  of  government. 

§  216.  Contracts  affecting  public  justice. — Among  the  con- 
tracts quite  commonly  declared  void,  as  injuriously  affecting  the 
administration  of  public  justice,  are  those  savoring  of  champerty 
and  maintenance.  Maintenance  has  been  defined  as  an  officious 
intermeddling  in  a  suit  that  in  no  way  belongs  to  one,  by  main- 
taining or  assisting  either  party  with  money  or  otherwise,  to 
prosecute  or  defend  it.  Champerty  is  maintenance  aggravated  by 
a  bargain  to  have  some  part  of  the  thing  in  dispute  or  some  profit 
out  of  it. 

The  law  condemns  maintenance  and  champerty  in  order  to  dis- 
courage litigation  and  encourage  the  amicable  settlement  of  suits, 
and  to  bar  out  doubtful  claims  and  the  temptation  to  sustain 
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them  by  corrupt  means.  But  it  is  held  in  some  states  that  the 
reasons  of  the  old  law  now  apply  with  but  little  force,  and  the 
common-law  doctrines  as  to  maintenance  and  champerty  have 
been  much  modified.  Usually  an  attorney  acting  in  good  faith 
may  lawfully  contract  for  a  reasonable  compensation  out  of  thp 
money  or  property  recovered,  to  be  paid  in  case  of  success, 
though  if  he  agrees  to  pay  the  costs  of  litigation  as  well,  the 
whole  contract  is  usually  deemed  void. 

§  217.  Same — Frauds  upon  public  justice. — Any  agreement 
intended  or  calculated  to  induce  the  commission  of  perjury  is  void. 
So  every  agreement  to  compound,  stifle  or  suppress  a  criminal 
prosecution  for  felony  or  for  a  misdemeanor  of  a  public  nature, 
cannot  form  a  valid  consideration  for  a  contract,  and  every  con- 
tract based  thereon  is  absolutely  void.  But  a  contract  for  the 
mere  purpose  of  securing  payment  or  restoration  or  indemnity 
to  the  party  injured  in  person  or  property  by  the  commission  of 
a  public  offense  is  valid,  provided  it  is  not  coupled  with  an 
agreement  not  to  prosecute  for  the  public  wrong. 

Effect  of  Illegality. 

§  218.  In  general — Pari  delicto. — As  a  general  rule  illegal 
contracts  are  absolutely  void.  Courts  will  not  enforce  them 
while  executory,  nor  will  they  assist  any  party  thereto  in  recov- 
ering or  in  getting  compensation  for  anything  he  may  have  paid 
or  parted  with  in  performance  thereof.  The  law,  in  other  words, 
leaves  the  parties  to  such  contracts  where  it  finds  them.  But  to 
this  rule  there  are  some  apparent  exceptions.  Thus,  if  the  par- 
ties are  not  in  pari  delicto,  as  where  one  of  them  acts  under  cir- 
cumstances of  force  or  undue  influence,  he  may  usually  recover 
what  he  paid  or  parted  with,  at  least. ^^ 

§  219.  Knowledge — Intent. — If  parties  agree  to  do  an  act 
unlawful  or  against  public  policy,  their  contract  is  void,  even 
though   they   were   ignorant   when    they   made   it   that   the   law 

"  Where  a  father  mortgaged  his  land  to  save  his  son  from  threatened 
imprisonment,  the  mortgage  was  ordered  cancelled  and  the  property  re- 
stored, though  the  father  had  compounded  a  felony. 
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condemned  it,  for  ignorance  of  the  law  excuses  no  one.  But 
where  the  thing  agreed  upon  is  lawful  in  itself  and  only  one  of  the 
parties  is  chargeable  with  knowledge  of  the  facts  rendering  it 
unlawful,  it  will  be  valid  as  to  the  innocent  party  but  void  as  to 
the  guilty  one.  Thus,  if  a  woman  agrees  to  marry  a  man  who, 
unknown  to  her,  has  a  wife  living,  she  may  sue  him  for  breach 
of  promise  though  he  may  not  sue  her.  And  if  a  contract  lawful 
in  itself  is  intended  by  one  party  only  to  further  an  unlawful 
purpose  the  innocent  party  may  recover.  ^^  And  even  where  one 
sells  goods  lawful  to  be  sold,  knowing  that  the  buyer  intends  to 
use  them  for  an  illegal  purpose,  the  seller  may,  according  to  the 
weight  of  opinion  in  America,  recover  the  price,  unless  he  has 
done  something  beyond  the  mere  sale  in  aid  of  the  illegal  purpose, 
or  the  purpose  contemplated  was  of  a  highly  illegal  or  immoral 
character.^* 

§  220.  Same — Separating  lawful  from  unlawful. — Some- 
times a  contract  contains  several  stipulations,  some  of  which  are 
lawful  and  others  unlawful.  If  each  rests  upon  a  separate  con- 
sideration, such  as  are  lawful  will  stand ;  the  others  are  void.  But 
if  a  promise  to  do  a  single  thing  is  based  on  several  considera- 
tions, some  of  which  are  legal  and  others  illegal,  such  promise 
is  void,  for  it  is  impossible  to  say  how  far  the  legal  or  the  illegal 
induced  the  promise. 

§221.    Same — Illegal  intention  unexecuted — Past  illegality. 

— One  who  has  paid  money  in  contemplation  of  an  unlawful 
transaction  may,  if  nothing  further  has  been  done  in  the  execu- 
tion of  the  illegal  purpose,  repent  and  recede,  and  recover  what 
he  has  paid,  unless  the  very  payment  or  deposit  of  it  consum- 
mated the  illegality.  And  where  the  illegal  transaction  is  wholly 
past,  a  loan  of  money  made  to  enable  a  party  to  pay  a  debt  arising 
therefrom  may  be  recovered  back,  as  where  money  is  lent  to 
enable  the  borrower  to  pay  a  lost  bet. 

"Ante,  §  187. 

"  See  34  Kans.  724,  and  cases  cited.  No  recovery  was  had  where  mules 
were  sold  by  one  who  knew  that  they  were  bought  to  aid  the  late  rebel- 
lion.   12  Wall.     (U.  S.)  342. 
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§  222.  Effect  of  illegality  on  securities — Negotiable  instru- 
ments.— All  written  securities,  including  bonds,  bills  of  ex- 
change, promissory  notes  and  mortgages,  given  in  aid  of,  or 
based  upon,  an  unlawful  contract  or  consideration,  are  void  as 
between  the  original  parties  and  as  to  all  others  who  take  them, 
whether  with  notice  of  the  illegality  or  not,  except  in  the  case 
of  negotiable  instruments  in  the  hands  of  innocent  holders  for 
value. ^^ 

Contracts  and  Conveyances  in  Fraud  of  Creditors. 

§  223.  In  general. — The  right  of  ownership  carries  with  it, 
in  general,  the  right  to  do  as  one  pleases  with  one's  own,  so 
long  as  he  does  not  interfere  with  the  existing  rights  of  others. 
But  even  where  a  creditor  takes  no  specific  security  upon  the 
debtor's  property,  as  by  pledge  or  mortgage,  he  is  nevertheless 
entitled,  within  certain  limits,  to  demand  that  the  debtor  shall 
not  dimi^iish  it  to  his  prejudice,  for  he  has  trusted  in  the  con- 
fidence that  he  will  not.  By  the  general  policy  of  both  our  com- 
mon and  statute  law,  therefore,  conveyances  made  with  intent 
to  hinder,  delay  or  defraud  creditors,  are,  as  to  the  creditors  so 
hindered,  delayed  or  defrauded,  void.  A  conveyance  so  made 
is  none  the  less  a  fraud  upon  creditors  though  the  debtor  in- 
tends ultimately  to  pay  them ;  it  is  enough  that  he  intends  to 
hinder  or  delay  them. 

§  224.  The  property. — A  man's  services,  or  those  of  his  wife 
or  children,  are  not  property  in  the  sense  that  he  or  they  will  be 
compelled  to  labor  to  pav  his  debts,  however  just.  Neither  can 
there  be  a  fraudulent  conveyance  of  a  homestead  or  other  exempt 
property.  The  property  must  be  such  as  cotild  be  reached  by 
legal  process  at  the  instance  of  creditors. 

§  225.  Fraudulent  intent — Gift. — To  render  a  conveyance 
fraudulent  and  void  as  to  creditors  there  must  be  an  intent,  to 
hinder,  delay  or  defraud  them.  But  where  the  property  of  a 
debtor  is  conveyed  by  him  with  such  intent  the  purchaser  will 
hold  it  as  against  the  creditors  of  the  grantor  or  seller,  provided  he 

"Post,  §  424. 
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purchased  without  notice  or  knowledge  of  the  fraudulent  intent, 
and  paid  value  for  what  he  got  before  acquiring  such  notice  or 
knowledge.  Hence,  though  one  sells  his  property  with  secret  in- 
tent to  put  the  money  in  his  pocket  and  cheat  his  creditors,  the 
honest  buyer  at  a  fair  price  will  be  protected  in  his  purchase.  Yet 
if  the  buyer  purchased  with  knowledge  of  the  debtor's  fraudulent 
purpose,  creditors  may  impeach  the  transfer  and  get  at  least  so 
much  of  the  property  as  will  satisfy  them,  though  the  buyer  paid 
full  value  for  it. 

One  must  be  just  before  he  is  g-enerous.  Hence,  if  a  person 
in  debt  conveys  away  his  property  without  consideration,  by  way 
of  gift,  the  donee  or  recipient  gets  a  right  inferior  to  that  of 
creditors,  provided  the  debtor  who  made  the  gift  was  rendered 
insolvent  or  his  ability  to  pay  just  debts  was  materially  im- 
paired; and  this  would  be  so,  though  neither  the  giver  or  re- 
ceiver of  the  gift  actually  intended  a  fraud.  This  rule  applies 
as  well  to  gifts  between  husband  and  wife  as  to  gifts  between 
strangers.  Indeed,  where  the  wife  is  the  grantee  she  must  often 
show  affirmatively  that  she  paid  value  for  the  property  in  good 
faith  out  of  her  separate  estate  or  that  a  third  person  paid  value 
for  her. 

A  conveyance  may  be  fraudulent  as  well  against  future  as 
existing  creditors,  as  where  one  upon  the  verge  of  some  haz- 
ardous undertaking  puts  his  property  over  into  the  hands  of 
another  by  way  of  gift,  though  at  the  time  of  so  doing  he  owes 
no  debts. 

§  226.  The  evidence. — Where  the  conveyance  is  purely  vol 
untary  (without  valuable  consideration)  and  leaves  the  debtoi 
insolvent,  fraud  will  be  conclusively  presumed.  In  other  cases, 
evidence  of  the  declarations  of  the  parties  may  convince  of  their 
fraudulent  intent,  or  the  evidence  may  be  circumstantial,  or  by 
proof  of  facts  calculated  to  throw  suspicion  on  the  transaction, 
as  by  false  recitals  of  consideration,  or  where  the  debtor  im- 
mediately absconds  after  conveying  all  he  owns,  or  where  the 
price  paid  is  ridiculously  small,  or  where  the  transfer  was  made 
pending  suit,  and  the  like.  But  neither  the  things  mentioned 
nor  many  others  of  like  kind  are  always  alone  conclusive  of  a 

7 — Com.  Law. 
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fraudulent  intent,  though  some  one  or  more  of  them  may  be  so 
deemed  in  the  particular  case,  depending  on  its  peculiar  facts 
and  circumstances. 

§  227.  Preferences. — But  the  fact  that  one  is  indebted  does 
not  prevent  him  from  paying  one  just  debt  in  full,  though  he  is 
left  without  means  to  pay  others  equally  just.  But  bankruptcy 
and  insolvency  laws  commonly  provide  otherwise,^'  and  whert  the 
debtor  and  his  property  are  brought  within  the  operation  of  these 
laws,  a  ratable  distribution  among  his  several  creditors  is  com- 
pelled. 

§  228.  Composition  with  creditors. — Where  two  or  more 
creditors  of  the  same  debtor  by  mutual  agreement  accept  a  part 
of  their  debts  in  satisfaction  of  the  whole,  this  is  a  complete  dis- 
charge. But  any  secret  advantage  secured  by  one  creditor  over 
the  others,  with  the  assent  of  the  debtor,  is  a  fraud  on  the  other 
creditors  and  renders  the  settlement  void  as  to  them,  and  they  may 
recover  the  full  amount  of  their  debts,  less  what  they  actually  re- 
ceived under  the  settlement.^' 

§  229.  Fraudulent  conveyance  valid  between  the  parties. — 
The  general  rule  appears  to  be  that  a  completed  conveyance, 
though  made  with  the  intent  to  hinder,  delay,  or  defraud  cred- 
itors, is  valid  as  between  the  parties,  being  void  or  voidable  only 
as  to  the  creditors  thereby  defrauded.  While  the  fraudulent  con- 
tract is  wholly  executory,  it  will  not  be  enforced,  nor  can  a 
vendor,  by  many  authorities,  recover  the  price  of  property  ac- 
tually conveyed  in  fraud  of  creditors. 

"  Post,  §  300  and  note. 
"Post,  §  348. 

REVIEW. 

ILLEGAL   CONTRACTS. 

1.  A  contracts  for  the  sale  and  delivery  of  liquors  to  B  in  a  state  where 
such  sale  is  directly  prohibited  by  statute.  Can  he  recover  the  price  of 
such  Hquors  if  they  are  already  delivered?  If  not,  then  can  he  recover 
the  hquors  themselves?     Can  B  sue  A  for  non-delivery  of  the  liquors:' 

2.  A  statute  on  grounds  of  public  policy  provides  a  penalty  for  "doing 
any  business,"  etc.,  on  the  Sabbath  day,  though  business  on  that  day  is  not 
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directly  and  in  terms  prohibited.     Is  a  merchant's  contract  for  advertising 
made  on  Sunday  valid?    Larned  v.  Andrews,  106  Mass.  435. 

3.  Under  the  above  statute  would  a  note  for  money  borrowed  on  Sun- 
day be  valid  in  the  hands  of  the  payee  if  it  was  dated  on  Saturday? 

4.  A  bet  $50  on  an  election.  Can  B,  the  winner,  recover  the  money? 
Could  he  recover  on  A's  note  given  on  account  of  such  bet?  Could  A 
demand  the  money  from  the  stakeholder  before  the  bet  was  decided  and 
recover  it  by  action? 

5.  A,  in  form,  contracts  to  sell  and  deliver  to  B,  at  a  certain  future  date 
and  price,  a  quantity  of  grain.  It  appears,  however,  that  neither  party  in- 
tended that  any  grain  should  be  delivered  or  taken  and  paid  for,  but  that 
only  the  difference  between  the  market  price  and  the  contract  price  should 
be  paid  by  one  party  to  the  other,  depending  upon  whether  the  market 
price  on  the  day  of  delivery  was  greater  or  less  than  the  contract  price. 
Is  the  contract  valid?     Give  reason. 

6.  A  manufacturer  of  wagons  sold  his  factory,  tools,  stock,  material, 
brands,  marks  and  good-will  to  another  and  agreed  with  the  purchaser  that 
he  would  not,  during  a  period  of  five  years,  engage  in  the  business  of 
manufacturing  wagons,  without  limitation  as  to  space.  Is  the  seller 
bound?     State  principle.    Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473. 

7.  A  promises  B  that  if  B  would  sign  A's  bond  as  tax  assessor  he 
would,  if  elected,  appoint  B  his  deputy.    Is  the  contract  binding? 

8.  A  agreed  to  pay  a  sum  of  money  to  B  in  part  satisfaction  of  his  loss 
in  consideration  of  B's  promise  to  forbear  from  further  prosecuting  C  for 
embezzlement.     Is  the  contract  valid? 

9.  A,  who  has  forged  B's  acceptance,  which  B  paid,  offered  him  new 
paper  in  satisfaction  of  his  loss.  Nothing  was  said  about  not  prosecuting 
Is  the  new  paper  valid? 

10.  A  sells  his  property  with  intent  to  put  the  proceeds  beyond  the  reach 
of  creditors.  Can  B,  the  purchaser,  having  full  knowledge  of  the  facts, 
hold  such  property  against  A's  creditors?  Can  he  hold  it  against  A? 
Could  he  hold  it  against  creditors  if  he  paid  full  value  for  it  in  ignor- 
ance of  A's  scheme  to  defraud? 

11.  A  party  in  debt  conveys  his  property  to  his  wife  without  considera- 
tion, thus  rendering  himself  insolvent  and  unable  to  pay  his  debts.  Is  the 
conveyance  valid  against  his  creditors?    Horton  v.  Dewey,  53  Wis.  413. 

12.  An  embarrassed  debtor  wishes  to  compound  with  his  creditors  at 
fifty  cents  on  the  dollar.  A  creditor  who  holds  back  is  induced  to  unite 
in  an  agreement  to  release  the  debtor  on  consideration  of  seventy-five  cents 
on  the  dollar  of  his  debt.  If  this  agreement  is  not  known  to  the  other 
creditors,  are  they  bound  by  the  compromise? 

13.  A  loans  his  own  money  to  B  at  the  highest  lawful  rate  of  interest, 
charging  B  5  per  cent,  additional  as  "commission"  for  making  the  loan. 
Is  the  contract  usurious?  Fanning  v.  Dunham,  5  Johns.  Ch.  (N.  Y.)  122, 
9  Am.  Dec.  283. 


CHAPTER  XI. 


ASSIGNMENT  OF  CONTRACTS. 


§  230.  Definition. — An  assignment,  in  a  wide  sense,  is  the 
transfer  or  the  making  over  by  one  party  to  another  of  any  prop- 
erty, real  or  personal,  in  possession  or  in  action,  or  of  any  estate 
or  right  therein.  The  instrument  by  which  the  transfer  is  made 
is  likewise  called  an  assignment. 

The  term  assignment  will  be  here  understood  to  mean  the 
transfer  or  making  over  to  another  of  the  rights  under  a  con- 
tract, by  the  party  originally  entitled  thereto.  The  party  making 
the  transfer  is  called  the  assignor ;  the  party  to  whom  the  trans- 
fer is  made  is  called  the  assignee. 

§  231.  At  common  law. — By  the  common  law  the  rights  un- 
der a  contract  could  not  be  assigned  or  transferred  so  as  to  en- 
able the  assignee  to  enforce  them  by  action,  upon  the  theory  that 
to  permit  the  transfer  of  mere  rights  in  action  tended  to  produce 
litigation  and  to  encourage  maintenance  and  champerty. 

§  232.  Equity — Modern  law. — Equity  early  discarded  a  rule 
so  cramped  and  unsuited  to  the  needs  of  commercial  life  and 
permitted  the  assignment  of  all  rights  of  action  or  claims  not 
strictly  personal,  except  as  prohibited  by  statute  or  public 
policy.  Thus  a  contract  for  personal  services  is  not  assignable, 
because  it  involves  a  relation  of  trust  and  confidence  between 
the  parties.  But  money  due,  or  to  become  due  for  services  when 
rendered,  may  be  assigned,  and  one  who  has  contracted  to  build 
a  house,  or  to  do  some  other  work  not  involving  special  skill  or 
confidence,  may  assign  to  another  the  right  to  do  the  work  and 
receive  the  pay. 

The  rules  of  equity  with  respect  to  the  assignment  of  choses 
in  action  are  now  quite  generally  administered  in  courts  of  law. 
Either  the  assignee  is  permitted  to  sue  in  his  own  name  by  force 

(lOO) 
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of  statute,  or,  in  the  absence  of  statute,  in  the  name  of  the  as- 
signor. 

§  233.  Assignee  takes  subject  to  equities. — Where  the  thing 
assigned  is  not  a  negotiable  instrument  the  assignee  takes  only 
the  rights  of  his  assignor,  or,  as  it  has  been  tersely  put,  "He  buys 
a  lawsuit  for  what  it  is  worth."  In  other  words,  the  assignee 
gets  only  the  rights  of  him  from  whom  he  took  the  claim,  and 
is  subject  to  all  defenses  that  would  have  prevented  a  recovery 
by  his  assignor  had  no  assignment  been  made,  and  it  is  immaterial 
whether  the  assignee  takes  the  claim  with  knowledge  of  such  de- 
fenses or  not.  Thus,  if  prior  to  assignment  and  notice,  a  debt  ; 
was  created  from  the  original  creditor  to  his  debtor,  it  may  be  i 
set  off  against  the  assignee  to  the  entire  extinction  of  the  claim 
assigned.  So,  the  defense  of  fraud  is  available  against  the  as- 
signee to  the  same  extent  that  it  would  have  been  effectual 
against  the  assignor ;  and  so  of  a  compromise,  release  or  payment. 

§  234.  Of  notice  herein. — While  an  assignment  is  effectual 
as  between  the  assignor  and  assignee  the  moment  it  is  made,  it 
does  not  bind  the  debtor  until  he  has  notice  of  it.  Consequently 
a  debtor  may  set  up  against  an  assignee  any  matter  of  defense 
arising  subsequent  to  the  assignment,  but  before  he  (the  debtor) 
had  notice  of  it,  for  until  he  is  notified  he  has  the  right  to  regard 
the  original  creditor  as  the  owner  of  the  claim  and  to  deal  with 
him  accordingly.  Thus,  if  the  debtor,  after  assignment,  but  be- 
fore notice  thereof,  in  good  faith  pays  the  original  creditor,  he  ]/ 
can  set  up  such  payment  as  a  defense  when  sued  by  the  as- 
signee. And  the  same  principle  applies  where,  after  assignment 
but  before  notice,  some  other  matter  of  defense  has  arisen,  as 
set-off,  release,  accord  and  satisfaction,  and  the  like.  When  the 
debtor  has  been  notified  of  the  assignment,  however,  he  is  bound 
to  respect  the  rights  of  the  assignee  and  hold  the  money  for  him. 

§  235.  Form  of  assignment. — In  the  absence  of  statute  or  of 
an  express  provision  in  the  contract,  an  assignment  need  not  be 
in  any  particular  form  so  long  as  the  Int'^'"^'^  to  assign  is  mani- 
fest. Whether  the  drawing  of  an  order  or  draft  by  a  creditor 
on  his  debtor  operates  as  an  assignment  to  the  payee  of  the  fund 
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on  which  it  was  drawn  is  discussed  elsewhere.^    The  following 
is  a  simple  form  of  assignment  of  an  account: 

Assignvicnt  of  an  Account. 

Know  all  men  by  these  presents  that  I,  of ,  in  considera- 
tion of  dollars  to  me  paid  by of  ,  the  receipt  whereof 

is  hereby  acknowledged,  do  hereby  sell,  assign,  and  transfer  to  said 

all  and  whatever  sum  or  sums  of  money  now  due  and  to  become  due  to 

me  upon  the  within  (or  annexed)  account  from of ;  to  have 

and  to  hold  the  same  to  the  said  ,  with  power  to  collect  the  same 

in  ray  name  and  as  my  attorney  hereunto  duly  authorized,  to  his  own  use. 

It  is  expressly  understood,  however,  that  I,  the  said  ,  am  forever 

to  be  kept  and  saved  harmless  by  the  said  from  all  cost  or  charge 

hereafter,  in  any  way  or  manner,  for  and  from  the  expense  of  the  col- 
lection of  the  sum  and  sums  hereby  sold  and  assigned.    In  witness,  etc. 

§  236.  Of  estoppel. — Even  where  defenses  exist  between  the 
assignor  and  the  debtor,  the  latter  may  be  estopped  to  set  them 
up  against  the  assignee  by  representing  that  he  has  none,  or  by 
remaining  silent  as  to  them  when  it  is  his  duty  to  speak.  And  it 
is  sometimes  the  practice  for  the  purchaser  of  a  claim  to  obtain 
from  the  debtor  a  written  admis.sion  that  there  are  no  defenses. 
Such  writing  is  called  an  estoppel  paper. 

§  237.  Negotiability — Law  merchant. — So  far  we  ha\e 
treated  of  the  assignment  of  such  choses  in  action  as  are  not  ne- 
gotiable, and  have  seen  that  the  effect  of  such  assignment  is  to 
vest  in  the  assignee  the  rights  only  of  his  assignor,  and  that  the 
debtor  is  not  bound  to  recognize  the  rights  of  the  assignee  until 
notified  of  the  assignment. 

By  the  law  merchant,  however,  bills  of  exchange,  payable  to 
order  or  to  bearer,  usually  possess  the  quality  of  negotiability, 
and  this  quality  extends  to  certain  other  instruments  of  debt, 
notably,  promissory  notes  and  bank  checks  similarly  payable. 
When  such  instruments  are  transferred  according  to  the  custom 
of  merchants  for  a  \aluable  consideration,  one  who  takes  them 
in  good  faith  and  without  notice  or  knowledge  of  any  defense 
existing  between  prior  parties  may  usually  recover  in  spite  of 
the  fact  that  his  transferrer  could  not,  nor  is  any  notice  to  the 

^  Post,  U  496,  541. 
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debtor  necessary  to  perfect  the  title  of  the  transferee,  who  may 
sue  at  law  in  his  own  name.- 

§  238.  Assignment  by  operation  of  law. — Under  various  cir- 
cumstances the  rights  under  a  contract  may  be  transferred  by 
operation  of  law.  Thus,  by  the  common  law,  the  wife's  choses 
in  action  became,  upon  marriage,  conditionally  at  least,  the  prop- 
erty of  the  husband.^  So,  upon  the  death  of  a  party  his  choses 
in  action,  together  with  his  other  personal  estate,  pass  to  his 
executors  or  administrators.* 

'  This  distinction  is  further  explained  under  the  title  Bills  and  Notes. 
'Ante,  §  118. 
*Post,  §  301. 

REVIEW. 

ASSIGNMENT  OF  CONTRACTS. 

1.  What  do  you  understand  by  the  assignment  of  a  contract  or  chose  in 
action,  and  how  does  assignability  differ  from  negotiability? 

2.  A  makes  a  contract  with  B  to  sell  and  deliver  to  B  on  credit  from 
time  to  time  all  the  output  of  a  certain  mine,  payment  therefor  to  be 
made  according  to  assays  and  estimates  made  by  B  personally.  B  at- 
tempts to  assign  this  contract  to  X;  A  refuses  to  perform  it  and  X  sues 
for  damages.    Can  he  recover? 

3.  A  assigned  certain  book  debts  to  B,  but  before  B  notifies  the  several 
debtors  some  of  them  pay  A  their  indebtedness  in  good  faith  and  without 
notice  or  knowledge  of  the  assignment.    Can  B  compel  them  to  pay  again? 

4.  A  assigns  to  B  the  amount  due  him  for  painting  M's  house.  B  sues 
M  on  the  assigned  claim.  Can  he  be  met  by  the  defense  that  A  did  not 
do  the  work  in  a  workmanlike  manner? 


CHAPTER  XII. 

INTERPRETATION  OF  CONTRACTS. 

Evidence. 

Having  examined  into  the  nature,  formation  and  assignment 
of  a  contract,  it  remains  to  be  seen  liow  and  by  what  means  the 
contract  must  be  proved,  and  by  what  rules  its  language  is  in- 
terpreted and  its  meaning  ascertained  when  the  meaning  is  doubt- 
ful or  in  dispute. 

§  239.  Oral  and  written  evidence. — Aside  from  the  Statute 
of  Frauds  and  some  other  rules  of  the  written  law  requiring 
writing,^  most  contracts  can  be  validly  made  by  word  of  mouth, 
and  when  so  made  mav  be  lawfully  proved  by  the  testimony  of 
witnesses.     Such  testimony  is  known  as  oral  or  parol  evidence. 

§  240.  Oral  evidence  to  vary — Written  contract. — When  the 
parties  have  actually  reduced  their  contract  to  writing,  how- 
ever, whether  it  be  such  as  could  have  been  validly  made 
without  writing  or  not,  the  writing  is  the  best  evidence  of 
their  agreement,  and  the  testimony  of  witnesses  as  to  their 
oral  bargainings  cannot  be  received  to  add  to,  vary,  or  con- 
tradict it.  The  reason  of  this  is,  that  what  the  parties  have 
deliberately  written  may  reasonably  be  supposed  to  be  the 
final  expression  of  their  intention,  and  it  may  be  safely  as- 
sumed that  whatever  was  previously  said  between  them  was 
intended  to  be  merged  or  swallowed  up  in  the  written  agree- 
ment. Were  the  rule  otherwise,  much  of  the  certainty  obtained 
by  reducing  contracts  to  writing  would  be  lost,  and  one  who  had 
prudently  obtained  a  written  contract  might  be  in  no  better  or 
more  certain  position  than  one  who  had  not ;  and  the  law  for 
other  reasons  prefers  a  written  instrument  deliberately  made  to 
"the  uncertain  testimony  of  slippery  memory."^ 


^  Ante,  §  126,  et  seq. 
'Ante,  §  127, 


(i©4) 


§  241  Interpretation  of  Contracts.  105 

§  241.    Writing  not  intended  as  a  contract  or  incomplete. — 

But  a  mere  written  memorandum  not  intended  to  have  effect  as 
a  contract  or  grant,  may  be  varied  by  oral  evidence.  Thus,  so 
far  as  a  writing  is  a  mere  receipt,  it  may  be  contradicted  or  con- 
trolled by  the  testimony  of  witnesses,  but  so  far  as  it  is  a  con- 
tract, it  cannot.^  Where  it  appears  from  the  writing  itself  that  it 
contains  only  part  of  the  a'greement,  parol  evidence  will  be  ad- 
mitted to  prove  the  rest.  What  is  written  is  conclusive  only  so 
far  as  it  goes. 

§  242.  To  show  invalidity  of  contract — Condition  precedent. 
— Parol  evidence  is  freely  admitted  to  prove  that  by  reason  of 
illegality,  fraud,  duress,  mistake,  and  the  like,  a  written  contract 
is  invalid  or  should  be  reformed.  So,  it  may  be  orally  shown 
that  such  contract  was  never  delivered,  or  that  it  was  only  to 
bind  the  parties  upon  the  happening  of  some  event  or  the  per- 
formance of  some  act  constituting  a  condition  precedent.* 

§  243.    To  show  discharge — Subsequent  oral  agreements. — 

As  a  general  rule,  any  subsequent  oral  agreement  by  which  a 
pre-existing  simple  contract  in  writing  is  waived,  rescinded,  or 
modified  in  any  of  its  terms,  may  be  proved,  unless  such  subse- 
quent agreement  be  void  under  the  statute  of  frauds  or  otherwise 
by  the  general  rules  of  law.  And  a  contract  required  under  the 
statute  of  frauds  to  be  in  writing  may  be  wholly  rescinded  by  a 
subsequent  oral  agreement,  though  it  cannot,  by  the  weight  of 
authority,  be  thus  merely  altered  or  modified.  Performance  of 
any  contract  may  be  orally  proved. 

§  244.  To  show  mistake. — And  when,  by  mistake  in  reducing 
a  contract  to  writing,  it  fails  to  express  the  actual  agreement  of 
the  parties,  by  using  terms  which  they  did  not  intend  to  insert,  or 
omitting  terms  they  intended  to  put  in,  oral  evidence  will  be  ad- 
mitted in  equity  to  show  what  the  true  contract  was.  But  mis- 
takes as  to  the  legal  effect  of  the  language  purposely  employed 
are  not  corrected,  as  a  rule,  either  at  law  or  in  equity. 

'Post,  §  298. 

*But  see  escrow,  ante,  §  51. 
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§  245.  Explaining  terms. — There  is  an  obvious  distinction 
between  explaining  what  is  written  and  contradicting  it.  Parol 
evidence  will  be  admitted  to  explain  abbreviations,  obscure  words, 
and  the  words  of  a  foreign  language,  and  to  show  the  parties  or 
the  subject-matter  intended  to  be  described.  Parol  evidence  will 
be  admitted  to  show  the  circumstances  under  which  a  contract 
was  made,  and  the  situation  of  the  parties  thereto. in  aid  of  its 
interpretation. 

§  246.  Usage  and  custom. — Custom  is  sometimes  used  in  the 
sense  of  a  rule  of  law,  founded  upon  general  usage  and  common 
consent.  In  this  sense  custom  is  the  source  and  basis  of  the  com- 
mon law  itself. °  But  the  terms  usage  and  custom  are  used  in- 
terchangeably to  describe  a  course  or  mode  of  dealing  so  gen- 
erally followed  and  adopted  in  a  particular  place,  or  by  persons 
engaged  in  a  particular  trade  or  vocation,  that  the  parties  may 
be  supposed  to  have  contracted  with  reference  to  it  unless  the 
contrary  appears.  Of  custom  in  the  sense  of  common  law,  the 
courts  take  notice  without  proof,  but  of  usage  or  custom  in  the 
sense  of  a  mere  habit  or  way  of  dealing,  they  usually  require 
proof.    Evidence  of  usage  will  be  received  by  the  courts : 

( 1 )  To  explain  the  meaning  of  some  word  or  phrase  contained 
in  a  written  contract. 

(2)  To  annex  thereto  a  term  not  expressed. 

§  247.  Usage  to  explain  terms. — Many  words  and  phrases 
employed  by  merchants  have,  by  usage  among  them,  acquired  a 
meaning  different  from  what  they  have  among  people  generally, 
and  there  are  other  words  and  phrases  which  have  in  like  man- 
ner acquired  a  peculiar  or  technical  meaning  in  certain  trades, 
professions  or  employments.  Now,  if  we  are  rightly  to  inter- 
pret these  words  and  phrases,  we  must  read  them,  as  a  rule, 
not  in  their  common  or  usual  sense,  but  in  the  technical  or  peculiar 
sense  that  usage  has  given  them,  for  it  was  in  that  sense  that 
the  parties  employed  and  understood  them.  Parol  evidence  of 
usage  is  therefore  admissible  to  show  the  meaning  which,  by  cus- 
tom, the  words  of  a  contract  have  acquired.    Thus,  where  a  party 

'Ante,  §  6. 
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contracted  to  deliver  "good  custom  cowhide  shoes,"  parol  evi- 
dence was  admitted  to  show  what  was  meant  by  that  term;  to 
show  what  was  meant  by  "barrels"  in  a  contract  for  petroleum ; 
to  show  that  furs  were  not  included  in  the  phrase  "skins ;"  that 
the  term  "bale"  meant  a  pressed  bale  of  a  given  weight,  and 
even  to  give  to  such  words  as  year,  month  and  day  a  meaning 
different  from  the  strict  and  literal  one.  Thus,  where  a  con- 
tractor was  to  receive  so  much  per  day  for  each  man  engaged 
upon  a  building,  parol  evidence  was  admitted  to  show  that  in 
the  builder's  trade  "day"  meant  a  working  day  of  ten  hours.  So, 
"year"  in  a  theatrical  contract  has  been  shown  to  mean  season. 

§  248.  Usage  may  annex  term  unexpressed. — Particularly  in 
mercantile  contracts,  the  parties  often  fail  to  write  all  the  terms 
of  their  agreement,  leaving  to  implication  those  things  which 
uniform  and  well  established  usage  would  annex  to  their  bar- 
gain. Thus,  in  the  contract  for  the  delivery  of  a  large  quantity 
of  barley,  parol  evidence  was  admitted,  where  the  contract  was 
silent  as  to  the  mode  of  delivery,  to  show  that  it  was  the  custom 
of  trade  to  deliver  it  in  sacks.  So,  an  implied  agreement  to  pay 
interest  will  be  annexed  to  a  contract  by  proof  of  a  well  estab- 
lished usage  to  pay  it  in  the  business  in  which  both  parties  are 
engaged.  And  where  a  contract  for  sawing  logs  into  lumber 
was  silent  as  to  the  ownership  of  the  slabs  to  be  produced  there- 
from,  oral  evidence  was  admitted  to  show  that  by  usage  they 
belonged  to  the  mill. 

§  249.  Requisites  of  usage — Knowledge. — In  order  that  a 
usage  may  be  valid,  however,  it  must  in  the  first  place  be  lawful, 
for  no  usage  will  be  upheld  by  the  courts  if  it  violates  the  letter 
or  policy  of  the  law.  It  must  not  be  unreasonable  or  oppressive. 
Thus,  a  usage  of  agents  in  collecting  drafts  to  take  checks  for 
them  and  deliver  them  up  was  held  to  be  unreasonable  and  of  no 
effect ;  and  so  of  a  usage  of  banks  that  customers  must  discover 
and  correct  errors  before  leaving  the  bank.  Neither  can  any 
usage  be  proved  which  is  repugnant  to  the  express  terms  of  the 
contract. 

Evidence  of  a  usage  is  admitted  because  the  parties  are  pre- 
sumed to  have  intended  that  it  should  form  a  part  of  their  bar- 
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gain.  A  usage,  therefore,  to  affect  the  contract,  must  have  been 
actually  or  presumptively  known  to  them.  But  when  a  usage 
has  existed  in  a  particular  trade  or  locality  for  a  considerable 
time,  knowledge  of  it  upon  the  part  of  those  engaged  in  that  trade, 
or  doing  business  in  that  locality,  will  usually  be  presumed. 

Rules  of  Interpretation. 

§  250.    Necessity  for  interpretation — The  cardinal  rule. — The 

necessity  for  interpretation  arises  not  only  from  the  imperfection 
and  inadequacy  of  language  as  an  instrument  of  communication 
between  mind  and  mind,  but  from  the  fact  that  it  is  often  care- 
lessly, ignorantly  or  unskillfully  employed.  The  cardinal  rule  of 
construction  in  the  law  of  contracts  is  that  the  intention  of  the 
parties  is  to  be  inquired  into  and  ascertained  if  possible.  This  is 
the  end  and  aim  of  interpretation  itself,  to  which  all  other  rules 
are,  in  general,  subordinate. 

§251.  How  words  understood. — Commonly,  words  are  to  be 
construed  in  their  plain,  ordinary  or  usual  sense  unless  from  the 
context  or  from  surrounding  facts  and  circumstances  they  appear 
to  have  been  used  in  a  special,  peculiar  or  technical  sense. 

§  252.  The  whole  writing. — The  whole  writing  should  be 
construed  together,  as  the  true  meaning  of  one  word,  sentence 
or  paragraph  may  be  made  clear  by  another  or  others.  Instru- 
ments executed  at  practically  the  same  time  between  the  same 
parties  with  respect  to  the  same  transaction  will  be  construed  to- 
gether though  contained  in  different  papers.  Thus  a  note  or  bond 
will  be  construed  with  the  mortgage  securing  it,  and  where  the 
contract  or  instrument  under  consideration  expressly  refers  to 
another  paper  clearly  intended  as  an  inducement  to  the  contract 
the  latter  paper  may  be  resorted  to  in  explanation  of  the  first. 

§  253.  Lawful  intention  presumed. — The  law  presumes  that 
no  man  intends  to  break  the  law,  and  hence,  if  a  contract  is  rea- 
sonably capable  of  two  constructions,  one  of  which  would  render 
it  unlawful  and  invalid,  and  the  other  lawful  and  binding,  the 
latter  will  be  preferred.  But  this  rule  will  not  render  valid  a  con- 
tract plainly  unlawful. 
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§  254.  Partly  written  and  partly  printed. — Printed  blanks 
are  used  in  business  and  conveyancing  to  be  filled  in  as  the  parties 
may  desire.  If  the  written  and  printed  parts  of  a  contract  clearly 
conflict,  the  writing  will  control  the  printing,  for  the  printed  form 
is  intended  to  meet  the  wants  of  many  cases  that  are  merely  simi- 
lar, while  the  written  parts  are  selected  by  the  parties  to  express 
their  intention  in  the  particular  case. 

§  255.  Words  construed  most  strongly  against  party  using 
them. — The  words  of  a  contract  are  construed  in  cases  of  doubt 
most  strongly  against  the  party  using  them,  or,  more  correctly, 
against  the  party  choosing  them,  for  he  may  be  presumed  to  look 
after  his  own  interests,  and  ought  to  be  held,  in  cases  of  doubt,  to 
a  strict  interpretation  of  the  words  he  has  himself  chosen,  rather 
than  the  party  who  merely  accepts.  This  rule  has  its  principal 
application  in  the  case  of  policies  of  insurance. 

§  256.  Construction  by  parties. — The  construction  which  the 
parties  have  by  acts  subsequent  to  the  making  of  a  contract  placed 
upon  it  will,  unless  it  be  contrary  to  the  plain  import  of  its  lan- 
guage or  to  the  rules  of  law,  be  entitled  to  great  if  not  control- 
ling influence. 

§  257.  Punctuation. — Punctuation  may  be  looked  to  as 
throwing  light  on  the  meaning  of  the  contract,  but  will  not  be 
permitted  to  overturn  its  plain  intent. 

§  258.  Repugnant  clauses. — In  construing  contracts,  courts 
endeavor  to  give  effect  to  every  word  and  clause  and  to  reconcile 
apparently  repugnant  and  inconsistent  clauses.  But  when  this  at- 
tempt has  proved  fruitless,  that  will  be  rejected  which,  if  re- 
tained, would  be  meaningless  or  would  be  at  war  with  the  mani- 
fest intention  and  purpose  of  the  parties  as  gathered  from  the 
whole  instrument. 

§  259.  Restricted  to  manifest  object. — General  words  or  ex- 
pressions, however  broad;  will  not  be  extended  to  matters  con- 
cerning which  it  appears  from  the  whole  instrument  the  parties 
did  not  intend  to  contract.  The  meaning  of  general  words  or  ex- 
pressions will  be  controlled  and  restricted  by  the  more  particular 
statements  or  descriptions  in  the  contract. 
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§  260.  Relative  value  of  the  rules. — The  relative  value  of  the 
foregoing  rules  and  others  sometimes  applied  by  the  courts  to  the 
interpretation  of  contracts  is  not  to  be  determined  by  any  general 
rule  of  law.  While  the  courts  will  not  ignore  the  language  of  the 
parties  and  ascertain  their  intention  without  reference  to  it,  more 
attention  is  paid  to  the  manifest  intention  of  parties  as  gathered 
from  their  language  and  the  circumstances  under  which  it  was 
used  than  to  any  particular  form  of  words  they  may  have  em- 
ployed to  express  it.  Reason  and  common  sense  must  guide  in 
the  application  of  the  rules  of  interpretation,  and  must  determine 
the  necessity  for  their  application  and  the  weight  to  be  given 
to  each. 

REVIEW. 

INTERPRETATION  OF  CONTH.-VCTS. 

1.  A  note  was  expressly  payable  "on  demand."  Can  the  maker,  when 
immediately  sued  by  the  payee,  give  oral  evidence  that  the  latter  agreed 
when  the  note  was  given  not  to  call  for  payment  until  the  expiration  of  a 
year?  Can  the  maker  orally  prove  as  a  defense  to  such  suit  that  the  note 
was  procured  by  fraud  or  duress,  or  that  the  consideration  was  illegal? 
Wells  V.  Baldwin,  18  Johns.  (N.  Y.)  4S. 

2.  A  chattel  mortgage  was  intended  by  the  parties  to  cover  a  stock  of 
goods  and  fixtures  in  a  certain  store.  By  oversight  in  reducing  the  mort- 
gage to  writing  the  fixtures  were  not  included.  Can  the  mortgagee  prove 
what  the  real  agreement  of  the  parties  was  so  that  the  mortgage  may  cover 
the  fixtures? 

3.  A  written  contract  to  build  a  house  was  subsequently  modified  by  oral 
agreement  so  as  to  give  the  contractor  more  time  to  complete  it.  May 
such  oral  agreement  be  shown? 

4.  In  an  action  for  breach  of  a  contract  for  the  delivery  of  shingles,  is 
the  defendant  entitled  to  show  by  oral  evidence  that  by  usage  in  the  lum- 
ber trade  the  term  "thousand"  does  not  mean  a  thousand  by  actual  count, 
but  two  bundles  of  a  given  size?    Soulier  v.  Kellerman,  18  Mo.  S09. 

5.  In  a  suit  by  A  against  B  for  a  certain  demand,  A  offers  oral  evidence 
that  by  usage  of  the  particular  business  in  which  the  parties  are  engaged 
interest  is  uniformly  charged  and  paid  on  such  demands.  Should  the 
evidence  be  received,  the  contract  being  silent  on  the  subject  of  interest? 

6.  A  policy  of  insurance  by  a  written  clause  insures  certain  property  in 
the  hands  of  A,  "whether  owned  by  him  absolutely  or  held  in  trust  for 
others."  Is  it  avoided  by  a  printed  clause  providing  that,  "If  the  interest 
of  the  insured  be  other  than  the  sole,  absolute,  and  beneficial  ownership, 
the  policy  shall  be  void?" 


CHAPTER  XIII. 

DISCHARGE  OF  CONTRACT. 

Having  learned  how  contracts  are  formed  and  interpreted,  it 
now  remains  to  be  seen  how  a  valid  contract  may  be  discharged 
and  the  parties  to  it  freed  from  the  rights  and  duties  which  it 
created  and  imposed. 

Discharge  by  Agreement. 

§  261.  Simple  contracts. — While  a  simple  contract  is  wholly 
or  partly  executory  upon  both  sides,  it  may  be  discharged  by  the 
agreement  of  the  parties  thereto  that  neither  shall  be  any  longer 
bound.  This  is  termed  waiver,  cancellation  or  rescission.  Each 
party  is  bound  by  his  release  of  the  other,  the  consideration  there- 
for being  the  other's  release  of  him.  And  such  rescission  may  be 
impHed  from  conduct,  as  where  both  parties  are  in  default,  or 
mutually  abandon  performance. 

But  when  one  party  to  a  contract  has  fully  performed  his  part, 
his  mere  agreement  to  discharge  the  other  without  payment  or 
performance,  is  without  consideration,  and  is  void  unless  there  be 
a  release  under  seal.^ 

If  an  existing  contract  is,  by  mutual  consent,  subsequently  al- 
tered in  any  of  its  terms,  there  arises  a  new  contract  consisting 
of  what  remains  of  the  old  one  and  whatever  new  stipulations  are 
added,  and  the  old  contract  is,  at  least  so  far  as  changed,  re- 
scinded and  discharged,  even  though  no  express  words  of  re- 
scission are  employed.  Thus,  if  one  contracts  to  finish  a  house 
by  a  certain  time,  and  so  many  extras  are  agreed  upon  and  added 
subsequently  that  performance  within  the  stipulated  tirne  is  im- 
possible, the  provision  in  the  original  contract  as  to  time  will  be 
deemed  waived. 

^Post,  §  346  et  seq. 

(Ill) 
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§  262.  Same — Sealed  contracts. — A  sealed  con,tract  may  be 
rescinded  by  an  agreement  that  it  shall  no  longer  be  in  force,  and 

an  obliteration  of  the  seal,  or  the  delivery  of  the  writing  over  to 
the  party  bound.  A  mere  unsealed  agreement  to  rescind  a  sealed 
contract  is  not  enough.  But  if  a  simple  contract  is  so  far  executed 
that  it  would  be  inequitable  arid  unjust  to  enforce  a  prior  sealed 
one  for  which  it  was  substituted,  this  will  discharge  such  sealed 
contract,  at  least  in  equity. 

As  land  can  be  conveyed  only  by  deed  since  the  statute  of 
frauds,  the  mere  destruction  of  a  deed  with  intent  to  revest  the 
title  in  the  grantor  is  not  enough.  There  must  be  a  reconveyance. - 

§  263.  Novation. — A  contract  may  be  rescinded  by  the  mu- 
tual agreement  of  the  parties  thereto  and  a  third  person,  that  one 
of  them  shall  be  released  and  such  third  party  shall  be  bound  in 
his  place,  the  terms  of  the  contract  remaining  the  same.  This  is 
called  novation.^ 

§  264.  Rescission  by  one  party. — Rescission  of  a  contract  by 
one  party  because  of  infancy,  fraud,  duress  and  the  like,  has  been 
elsewhere  discussed.  But  often  one  party  may  rescind  if  the 
other  breaks  it,  or  the  contract  may  provide  for  a  rescission ;  thus : 

§  265.  By  reason  of  term  in  the  contract. — The  contract  may 
provide  that  one  or  both  of  the  parties  may  terminate  it  upon 
giving  a  certain  specified  notice  to  the  other  that  he  has  elected 
to  do  so.  Thus,  it  is  often  stipulated  in  contracts  of  service  that 
the  master  or  servant  may  terminate  a  hiring  for  a  year,  or  some 
other  fixed  period,  upon  giving  a  week's  or  a  month's  notice  of  his 
election  to  do  so. 

\Post,  §  1175. 
'Post,  §  104^. 
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DISCHARGE  BY    PERFORMANCE. 

§  266.  General  rule — Complete  performance  of  all  the  stip- 
ulations of  a  contract  binding  one  of  the  parties  thereto  discharges 
him  from  all  liability,  though  the  other  party  may  still  be  bound 
so  far  as  any  stipulations  upon  his  part  are  concerned.  But  noth- 
ing less  than  full  performance  strictly  according  to  the  terms  of 
the  contract  will,  at  common  law,  discharge  it.  Thus,  a  contract 
for  the  sale  of  personal  property  is  performed  only  by  the  deliv- 
ery of  the  precise  quantity  specified  at  the  time  and  place  and  in 
the  mode  agreed  upon.^  So,  if  a  party  contracts  to  serve  a  year 
for  a  specified  sum,  he  is  hable  if  he  leaves  without  legal  excuse 
before  the  year  is  out,  and  he  cannot,  according  to  the  weight  of 
authority,  recover  for  what  he  has  done.^  But  if  one  to  whom 
I>erformance  is  due  waives  a  strict  performance,  or  receives  a 
partial  performance  knowing  that  no  more  will  be  done,  this  may 
discharge  the  party  performing,  or  at  least  give  him  a  right  to 
compensation  for  what  he  has  done,  upon  the  theory  of  an  im- 
plied contract,'  and  so,  if  full  performance  becomes  impossible.* 

§  267.  In  equity. — In  equity,  however,  and  to  a  certain  ex- 
tent at  law,  where  a  contract  has  been,  substantially  performed  in 
good  faith,  the  party  performing  may  recover  as  for  a  complete 
performance  less  whatever  damages  the  other  may  have  suffered 
on  account  of  his  partial  default.  This  rule  is  of  frequent  appli- 
cation in  contracts  for  the  erection  of  buildings.  If  the  contractor 
in  good  faith  attempts  to  perform,  and  does  so  substantially,  he 
may  recover  in  spite  of  sHght  and  trivial  defects,  for  which  com- 
pensation can  be  made  by  allowance  to  the  other  party.   But  the 

'  Post,  §  852,  et  seq. 

'Post,  §  592. 

^Post,  §  321. 

'Post,  §§  297,  301,  1233. 
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failure  to  perform  must  not  be  substantial,  or  wilful,  or  due  to 
bad  faith. 

§  268.  Time  of  performance. — Time,  at  law,  is  said  to  be  of 
the  essence  of  the  contract,  and  one  who  is  in  default  in  perform- 
ing his  undertaking  strictly  at  the  time  agreed  upon,  is  guilty  of 
a  breach  and  is  liable  for  damages  for  non-performance,  and  the 
other  party  is  usually  released  from  liability  to  accept  and  pay  for 
performance  or  to  perform  on  his  part. 

And  this  must  necessarily  be  so  in  most  mercantile  contracts, 
both  at  law  and  in  equity.  Yet  if  the  party  to  whom  performance 
is  due  voluntarily  receives  it  after  the  time  stipulated,  he  will  be 
bound  to  make  compensation  therefor,  with  a  deduction  for  the 
damage  caused  him  by  the  delay.  But  in  equity  time  is  not  nec- 
essarily of  the  essence  of  the  contract  unless  the  parties  have 
expressly  agreed  that  it  shall  be.  If  they  have  not  and  the  act 
agreed  upon  may  as  well  be  done  at  one  time  as  another,  equity 
will  often  enforce  the  contract,  in  spite  of  a  default  by  the  plain- 
tiff in  not  performing  strictly  at  the  appointed  time,  provided  the 
breach  was  not  wilful.  This  doctrine  is  most  frequently  invoked 
in  cases  of  contracts  for  the  purchase  and  sale  of  land,  but  is 
cautiously  applied. 

§  269.  Where  no  express  agreement  as  to  time. — Usually, 
if  no  time  is  specified  for  the  performance  of  a  contract,  the  law 
allows  a  reasonable  time.  What  is  a  reasonable  time  depends 
upon  the  facts  and  circumstances  of  the  particular  case.  But  a 
promissory  note  or  other  written  contract  for  the  payment  of 
money  which  contains  no  stipulation  as  to  the  time  of  payment,  is 
due  on  demand.^  This  means  immediately,  without  any  demand 
in  fact,  suit  being  itself  a  sufficient  demand;  and  the  same  is  true 
where  the  contract  contains  the  words  "on  demand."  An  agree- 
ment to  pay  "when  demanded,"  or  "on  call,"  or  on  demand  at  a 
specified  place  is  an  agreement  to  pay  when  actually  demanded. 

§  270.  Express  provisions  as  to  time. — Express  provisions 
as  to  time  are  construed,  and  the  time  computed  by  the  courts,  in 
the  same  way,  ordinarily,  as  by  intelligent  persons  generally. 

'Post,  §  337. 
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"Month"  is  usually  construed  as  meaning  a  calendar  month, 
and  the  word  year  as  twelve  calendar  months,  so  that  a  contract 
to  do  an  act  or  pay  money  one  year,  or  month,  from  date,  must  be 
performed  on  the  corresponding  date  of  the  following  year  or 
month.  But  the  term  year  may  mean  season,  and  the  construction 
may  be  otherwise  varied  by  the  presumed  intention  of  the  parties 
as  gathered  from  the  whole  contract  and  the  circumstances  under 
which  it  was  made.' 

Fractions  of  a  day  are  usually  not  regarded,  and  hence  the  day 
of  the  date  of  the  contract  is  commonly  excluded.  If  a  contract 
is  to  be  performed  within  thirty  days  from  May  i,  performance 
would  be  due  on  the  31st,  and  if  a  bargain  on  Wednesday  pro- 
vided for  performance  in  seven  days,  performance  would  be  due 
on  the  following  Wednesday.  And  the  same  is  true  where  the 
words  from  or  after  a  specified  date  are  used. 

"Until"  commonly  excludes  the  date  to  which  it  refers,  so 
that  a  lease  until  June  i  would  expire  on  May  31,  though  the 
plain  intent  in  the  particular  instance  will  be  heeded. 

A  contract  to  do  an  act  "between"  two  days  commonly  ex- 
cludes both. 

§  271.  Sundays — Days  of  grace. — Usually,  where  the  last 
day  of  performance  falls  on  Sunday,  that  day  is  excluded  and 
performance  is  due  on  Monday.  But  where,  as  in  the  case  of 
bills  and  notes,  days  of  grace  are  allowed  (a  matter  elsewhere 
explained),  payment  is  due  on  Saturday.  Intervening  Sundays, 
however,  are  counted  like  ordinary  working  days. 

Payment. 

§  272.  Definition. — Payment  has  been  defined  as  the  dis- 
charge in  money  of  a  sum  due.  In  a  broader  sense  it  includes 
whatever  delivery,  assignment,  or  transfer  of  money,  property, 
or  rights,  is  made  and  accepted  in  discharge  of  a  money  debt. 

§  273.  Right  to  money. — One  to  whom  a  debt  is  due  in 
money  is  entitled  to  money,  and  is  under  no  obligation  to  receive 
a  bill,  note,  or  check,  or  to  take  goods  or  services  in  discharge 

"Ante,  §247. 
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thereof.  If  the  creditor  voluntarily  accepts  something  else  in 
discharge  of  the  debt,  however,  it  is  extinguished.'  But  he  may 
insist  on  money,  and  that  kind  of  money  which  the  law  has  made 
legal  tender,  and  refuse  all  else,*  unless  the  debt  is  payable  in 
current  funds,  when  he  is  bound  to  receive  whatever  passes  cur- 
rent as  money  at  its  face  value  at  the  place  where  the  debt  is 
due.» 

§  274.  Counterfeit  money. — Payment  in  counterfeit  money  or 
forged  paper  is  a  mere  nullity.  It  can  neither  create  or  ex- 
tinguish a  debt.  But  in  order  to  entitle  the  creditor  who  has  re- 
ceived counterfeits  or  forgeries  to  recover  good  payment,  he 
must,  if  the  debtor  was  innocent,  return  them  promptly  upon  dis- 
covering their  worthlessness,  unless  the  payor  was  not  damaged 
by  his  failure  to  do  so. 

§  275.  Part  payment. — The  acceptance  by  the  creditor  of  a 
less  sum  than  is  admitted  to  be  due,  under  an  agreement  that  the 
whole  debt  shall  be  discharged,  is  void  on  the  ground  that  there 
is  no  consideration  for  the  release  of  the  balance.^"  A  creditor 
is  not  bound  to  receive  a  part  of  his  debt  where  all  is  due,  but 
vnay  reject  it  and  sue  for  the  whole. 

.  §  276.  Payment  by  bill  or  note. — Where  the  debtor  gives 
his  own  note  or  bill  or  that  of  a  third  party  it  is  frequently  a 
question  whether  this  discharges  the  debt.  If  it  amounts  to  abso- 
lute payment,  the  debt  for  which  it  was  given  is  discharged  to- 
gether with  all  liens  and  collateral  securities  therefor  ;  if  it  does 
not  amount  to  such  payment  then,  at  least  upon  the  dishonor  of 
the  paper,  the  creditor  may  usually  resort  to  the  original  debt 
and  may  make  use  of  the  liens  and  securities  for  its  collection. 

§  277.  Debtor's  own  note  or  bill. — The  debtor's  own  note  or 
bill,  given  on  account  of  a  debt,  whether  contracted  previously 
or  at  the  time,  is  not  payment,  unless  it  is  itself  paid,  or  unless 

'  Post,  §  345. 
'  Post,  §  289, 

°  Some  authorities,  however,  regard  the  phrase  "current  funds"  as  mean- 
ing gold  and  silver  only. 
"  See  post,  §  346,  where  the  rule  and  its  limitations  are  discussed. 
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it  was  given  and  received  under  the  express  understanding  that 
it  should  be  absolute  payment.  It  operates  merely  as  a  bargain 
for  credit,  suspending  the  right  of  action  on  the  original  debt  or 
claim  until  the  maturity  of  the  paper,  when  the  creditor  may,  un- 
less he  has  indorsed  the  paper  away  so  as  to  be  unable  to  return 
it  at  the  trial,  sue  upon  the  debt  or  consideration  upon  which  it 
was  originally  given. 

§  278.  Bill  or  note  of  third  party. — When  a  valid  bill  or 
note  of  a  third  party  is  given  and  received  under  an  agreement 
that  it  shall  be  absolute  payment  of  a  debt,  it  will  be  a  complete 
discharge,  whether  the  debt  was  pre-existing  or  was  contracted 
at  the  time.  In  the  absence  of  such  agreement,  however,  the  note 
or  bill  is  usually  regarded  as  a  conditional  payment  or  collateral 
security,  and  the  creditor  may,  unless  he  has  been  guilty  of  some 
negligence  injurious  to  the  debtor,  or  has  negotiated  it  away,  re- 
turn it  if  it  is  dishonored  at  maturity,  and  sue  for  the  original 
debt." 

§  279.  Same — Contemporaneous  debt. — If  at  the  time  a  debt 
is  contracted  the  creditor  takes  from  the  debtor  the  negotiable 
bill  or  note  of  a  third  party  unindorsed,  or  indorsed  without  re- 
course, it  is  prima  facie  payment  of  the  debt,  being  regarded  as 
a  sale  or  barter  of  the  note  or  bill  for  the  consideration  for 
which  it  was  exchanged. 

§  280.  Payment  by  post. — Money  sent  by  post  is  at  the  risk 
of  the  debtor  unless  it  is  so  transmitted  by  the  express  or  implied 
authority  of  the  creditor  and  in  the  manner  and  with  the  pre- 
cautions specified  by  him.  But  when  so  sent  the  remittance  is 
at  the  risk  of  the  creditor  and  the  debt  is  paid,  though  the  money 
never  reaches  his  hands. 

§  281.    Proof  of  pa3mient. — The  burden  of  proving  payment 

"  In  Maine,  Massachusetts  and  Vermont  a  negotiable  instrument,  wheth- 
er of  the  debtor  or  a  third  person,  is  presumed  to  have  been  intended 
as  payment  unless  a  dififerent  understanding  is  shown.  But  the  fact  that 
the  creditor  would  be  deprived  of  securities  may,  even  in  those  states, 
rebut  the  presumption  of  payment. 
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is  usually  upon  the  defendant,  and  it  may  be  shown  by  either 
written  or  oral  evidence.  The  most  common  evidence  of  payment 
is  a  written  admission  of  the  creditor  called  a  receipt.  But  though 
the  production  of  a  receipt  by  the  debtor  raises  a  presumption 
of  payment  which  the  creditor  must  overcome,  he  may  overcome 
it  even  by  oral  evidence. '^^ 

A  presumption  of  payment  arises  where  a  bill  of  exchange  or 
promissory  note  is  found  in  the  hands  of  the  drawee  or  maker 
after  it  has  once  shown  to  have  been  delivered  or  issued.  But 
this  presumption  may  likewise  be  overcome. 

A  mere  delivery  of  money  from  one  party  to  another  is  pre- 
sumed to  be  in  payment  of  a  debt,  and  the  burden  is  upon  the 
psrty  paying  to  show  that  it  was  a  loan.^^ 

§  282.  Application  of  payments. — Where  one  who  owes  sev- 
eral debts  to  the  same  creditor  makes  a  partial  payment  it 
often  becomes  important  to  know  what  debt  is  to  be  deemed  ex- 
tinguished, together  with  its  securities,  and  what  debt,  with  its 
securities,  is  still  deemed  to  subsist. 

§  283.  Application  by  debtor. — The  debtor  has  a  right,  in  the 
first  place,  to  say  absolutely  to  which  debt  a  voluntary  payment  is 
to  be  applied,  and  if  the  creditor  receives  the  money  with  notice  of 
such  application  he  cannot  afterward,  without  the  debtor's  assent, 
apply  it  to  some  other  debt. 

§  284.  By  the  creditor. — If  the  debtor  fails  expressly  or  im- 
pliedly to  direct  to  which  debt  the  payment  shall  apply,  the  cred- 
itor may,  ordinarily,  with  sole  reference  to  his  own  interests, 
apply  it  as  he  sees  fit.  He  may  prefer  precarious  and  unsecured 
debts  to  those  secured  or  for  which  the  security  is  adequate,  or 
even  a  debt  barred  by  the  statute  of  limitations.  But  he  cannot 
apply  the  payment  to  a  debt  not  yet  due,  nor  to  one  arising  after 
payment,  nor  to  a  contested  or  illegal  claim.  And  when  the  cred- 
itor has  once  applied  the  payment  to  a  certain  debt  and  notified 

''Ante,  §  241. 

■"As  to  the  presumption  of  payment  arising  from  lapse  of  time,  see 
past,  §  333. 
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the  debtor,  he  cannot  shift  his  position  as  his  interests  may  dic- 
tate and  apply  the  payment  differently. 

§  285.  By  the  law. — When  neither  party  has  made  any  ap- 
pHcation  of  the  payment,  the  court  will  apply  it  as  the  justice 
and  equity  of  the  case  may  require.  But  the  court  will  apply  a 
payment  only  where  the  parties  have  neglected  to  do  so,  and  the 
intention  to  apply  a  payment  to  a  particular  debt  may  be  implied 
as  well  as  expressed.  Thus,  where  the  payment  is  exactly  equal 
to  one  debt  and  not  to  another,  it  may  be  properly  inferred  that 
the  debtor  intended  to  pay  the  former  and  not  the  latter. 

The  decisions  touching  the  application  of  payments  by  the  law 
are  at  many  points  widely  divergent  and  conflicting,  the  views  of 
the  courts  of  particular  jurisdictions  differing  as  to  what  is  just 
and  equitable.  Some  think  it  more  equitable  and  just  to  consult 
the  debtor's  interests  by  applying  the  payment  to  the  most  burden- 
some debt  first,  while  others  favor  the  creditor  by  applying  the 
payment  to  the  debt  the  security  for  which  is  most  precarious,  or 
which  is  unsecured.  Commonly,  however,  a  general  payment 
will  be  applied  to  interest  first,  and  then  to  principal ;  to  an  older 
debt  in  preference  to  a  later  one;  to  a  debt  legally  enforceable 
rather  than  to  one  not  enforceable ;  to  one  liquidated  and  certain 
rather  than  to  one  unliquidated  and  uncertain. 

§  286.  Set-off,  recoupment. — Analogous  to  some  extent 
to  the  defense  of  payment  are  "set-off"  and  "recoupment,"  by 
means  of  which,  in  modem  practice,  a  party  sued  may  balance 
off  his  own  demands  against  the  demands  of  the  plaintiff  and 
suffer  judgment  for  the  difference  only. 

If  the  counter-claim  set  up  arises  out  of  a  transaction  inde- 
pendent of  the  plaintiff's  cause  of  action,  as  where  the  plaintiff 
sues  for  the  price  of  goods  sold  to  the  defendant,  and  the  defend- 
ant sets  up  a  debt  created  in  his  own  f avpr  for  money  previously 
loaned  by  him  to  the  plaintiff,  the  term  set-off  is  applied.  If  the 
counter-claim  grows  out  of  the  same  transaction,  as  where  there 
was  a  breach  of  a  warranty  in  the  sale  of  the  horse  for  which  the 
defendant  claims  a  deduction,  the  term  recoupment  is  used.^* 

"Post,  §  875. 
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Tender. 

§  287.  In  general. — Tender  is  an  offer  to  perform  some  act 
which  the  party  offering  is  bound  by  contract  or  otherwise  to 
perform.  It  may  be  (i)  an  offer  to  pay  money,  or  (2)  to  deliver 
goods,  render  services,  or  to  do  some  other  act. 

One  who  is  bound  by  contract  to  deHver  goods  or  render  serv- 
ices is  usually  released  from  his  obligation  when  he  has  offered 
the  goods  or  the  services  in  accordance  with  the  contract  and  they 
have  been  refused.  He  is  then  entitled  to  bring  an  action  for 
breach  of  the  contract,  or  to  defend  a  suit  for  non-performance. 
But  where  the  performance  due  consists  in  the  payment  of 
money,  a  tender  by  the  debtor,  though  in  strict  accordance  with 
the  terms  of  the  contract,  does  not  discharge  the  debt.  Its  effect 
may  be,  and  usually  is  : 

(i)   To  stop  the  accrual  of  interest  from  the  date  of  the  tender. 

(2)  To  throw  upon  the  creditor  the  costs  of  a  suit  brought  for 
the  recovery  of  the  debt. 

(3)  To  discharge  and  release  whatever  pledge,  mortgage,  or 
other  security  has  been  given  for  the  debt. 

§  288.    Requisites  of  a  valid  tender — Keeping  tender  good. 

— In  order  to  stop  interest  and  cast  the  costs  of  suit  upon  the 
creditor  the  tender  must  be  kept  good.  That  is,  the  debtor  must 
not  only  offer  to  pay,  but  must  be  always  ready  and  willing  to 
pay  whenever  the  creditor  shall  demand  payment.  If  the  cred- 
itor subsequently  demands  payment  and  the  debtor  refuses  it, 
the  previous  offer  to  pay  is  of  no  effect  as  to  interest  and  costs, 
though  it  may  discharge  collateral  securities. ^^  If  an  action  is 
brought,  and  the  defendant  relies  upon  the  tender,  he  must  set 
it  up  in  his  pleadings  and  pay  the  money  into  court. 

§  289.  In  what  money. — A  tender  to  be  valid  must  be  in 
money  which  the  law  niakes  a  legal  tender.  In  this  country  the 
power  to  declare  what  shall  be  legal  tender  in  payment  of  debts 
resides  in  the  congress  of  the  United  States.  Under  the  laws 
of  congress  gold  coins  and  silver  dollars  of  the  United  States  and 
United  States  treasury  notes  are  a  legal  tender  to  any  amount. 

""See  post  §§  894,  1213. 
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Silver  coins  less  than  one  dollar  are  a  legal  tender  up  to  $10, 
copper  and  nickel  coins  up  to  twenty-five  cents.  Bank  notes  are 
not  a  legal  tender,  but  such  notes  are  a  good  tender  unless  they 
are  objected  to  on  the  ground  that  they  are  not  a  legal  tender, 
provided  the  tender  is  in  other  respects  sufficient. 

§  290.  The  amount. — A  tender  of  less  than  is  due  is  of  no 
efifect  unless  accepted,  when  it  amounts,  of  course,  to  a  payment 
pro  tanto.  But  the  exact  amount  need  not  be  tendered  if  the 
creditor  can  take  the  whole  debt  from  what  is  offered  without 
making  change. 

§591.  Must  be  unconditional. — A  tender  to  be  effectual 
must  be  unconditional.  Thus,  a  tender  on  condition  that  the 
creditor  shall  give  a  receipt  in  full,  or  a  release  of  all  demands, 
is  without  effect.'  But  it  is  generally  held  that  the  fact  that  the 
tender  is  accompanied  by  a  demand  that  property  pledged  to  the 
creditor  as  security  shall  be  delivered  up  does  not  make  the 
tender  invalid.  And  one  who  pays  a  negotiable  instrument  has  a 
right  to  demand  that  it  be  delivered  up  to  him.  The  demand  of 
a  receipt  has  been  held  to  make  the  tender  conditional,  and  hence 
ineflfectual ;  but  there  is  high  authority  in  favor  of  the  debtor's 
right  to  a  receipt  for  the  precise  sum  paid. 

§  292.  Money  must  be  produced. — Ordinarily  the  money 
must  be  actually  produced.  It  is  not  enough  to  say,  "Here,  I  am 
ready  to  pay ;"  the  money  must  be  ready  also.  Its  actual  produc- 
tion will  be  waived,  however,  where  the  creditor  expressly  de- 
clares that  he  will  not  receive  it,  even  if  tendered,  or  makes  its 
actual  tender  impossible  by  running  away. 

§  293.  Place  and  time  of  tender. — If  no  particular  place  of 
payment  is  agreed  upon,  it  is  the  duty  of  the  debtor  to  seek  the 
creditor,  if  he  is  within  the  state.  But  if  a  place  of  payment  is 
specified  by  the  contract,  it  is  the  duty  of  the  creditor  to  be 
there,  in  person  or  by  agent,  to  receive  it,  and  if  the  debtor  has 
the  money  there  at  the  time  it  is  due,  the  tender  is  sufficient, 
though  there  is  no  one  there-to  take  it. 

A  tender,  whether  of  money  or  goods,  must  be  made,  as  a 
rule,  on  the  precise  day  when  performance  is  due.     A  tender 
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made  before  maturity  is  not  good,  unless,  perhaps,  it  includes  in- 
terest for  the  full  time.  Statutes  in  most  states  provide  for  a 
tender  even  after  suit  for  the  debt  has  been  brought,  though  it 
must  include  accrued  interest  and  costs. 

§  294.  Effect  upon  liens. — A  tender  at  maturity  of  the  full 
amount  of  the  debt  secured  by  pledge  or  mortgage  destroys  the 
lien  thereof,  and  this  doctrine  is  extended,  usually,  to  liens  of 
every  kind.  So,  according  to  many  authorities,  the  tender  has 
this  effect  even  if  made  after  default.^* 

§  295.  Waiver  of  defects. — If  the  thing  tendered  is  actually 
received  it  will  amount,  under  varying  circumstances,  to  payment 
in  full,  or  to  part  payment,  or  to  accord  and  satisfaction.  And  if 
the  creditor  bases  his  refusal  to  take  the  money  on  some  specific 
ground,  he  cannot  afterward  claim  that  the  tender  was  insuffi- 
cient for  some  other  reason. 

'"Post,  §§  894,  970,  1213. 

REVIEW. 

DISCHARGE  BY  PERFORMANCE. 

1.  A  agrees  to  build  a  house  for  B  at  a  certain  price,  according  to  cer- 
tain plans  and  specifications,  but  before  anything  has  been  done  or  paid  on 
either  side  the  parties  mutually  agree  that  the  contract  shall  be  rescinded. 
Can  either  party  sue  the  other  for  breach? 

2.  A  owes  B  $50,  and  B  owes  C  $50 ;  it  is  agreed  between  A,  B  and  C 
that  A  shall  stand  indebted  to  C,  and  that  all  other  indebtedness  between 
the  parties  shall  be  lifted.  Is  A  liable  to  B,  or  B  to  C  on  the  original  in- 
debtedness?   What  is  the  technical  name  for  such  a  transaction? 

3.  A  deeds  a  tract  of  land  to  B  ^  afterward,  with  the  intention  to  recon- 
vey  the  land,  B  hands  the  deed  back  to  A.    Is  the  title  revested  in  A? 

4.  A  agrees  to  deliver  to  B,  on  June  1,  a  number  of  cases  of  eggs,  but 
he  does  not  tender  the  delivery  until  June  2,  when  B  refuses  to  take  and 
pay  for  them.  Is  B  liable  for  damages  for  the  nonperformance  of  his 
contract?    If  not,  is  A  liable  to  B  for  nonperformance? 

5.  A  agrees  to  fix  the  heating  apparatus  in  a  certain  theater,  but  no  time 
is  fixed  within  which  the  contract  shall  be  performed.  How  long  a  time 
will  be  allowed  to  A  in  which  to  finish  the_ repairs? 

6.  A  gives  his  note  to  B  for  $100  on  account  of  money  loaned.  If  the 
note  specifies  no  time  of  payment,  when  is  it  legally  due? 

7.  A  innocently  pays  B  a  $50  counterfeit  bill ;  B  discovers  the  nature  of 
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the  money  that  same  day  but  delays  notifying  A  for  two  weeks,  where- 
upon A  is  unable  to  trace  the  parties  who  paid  the  money  to  him.  Is  B 
entitled  to  recover  good  payment  from  A? 

8.  A  gives  his  note  to  B  for  money  loaned  and  pledges  certain  chattels 
to  secure  its  payment.  At  the  maturity  of  the  note  a  new  note  was  given 
in  renewal  of  the  old  one.  Does  this  pay  the  first  note  and  discharge  the 
pledge  which  was  given  to  secure  it,  there  being  no  express  agreement  on 
the  subject? 

9.  A,  of  Milwaukee,  owes  John  Jung,  of .  Juneau,  Wisconsin.  Jung 
writes  to  A  telling  him  to  remit  the  amount  by  bank  draft,  addressed  to 
John  Jung,  Juneau,  Wisconsin.  A  does  so,  but  the  draft  falls  into  the 
hands  of  another  party  named  John  Jung,  residing  in  Juneau,  who  con- 
verts the  proceeds  to  his  own  use.  Is  A  liable  to  pay  again  at  the  suit  of 
his  creditor,  Jung?    Jung  v.  Second  Ward  Sav.  Bank,  55  Wis.  364. 

10.  A  owes  B  $500.  On  Monday  he  pays  B  $200  and  takes  his  receipt 
for  the  amount;  on  Wednesday  he  pays  $100  more  and  asks  and  receives 
from  B  a  receipt  for  $300,  the  full  amount  paid  to  date.  Nothing  more 
being  paid,  A  sues  for  the  balance  due,  and  B  produces  receipts  aggregat- 
ing $500.  Are  these  receipts  decisive  of  the  case  in  the  absence  of  all 
explanation?  Will  B  be  permitted  to  satisfy  the  jury,  if  he  can,  that  only 
$300  was  really  paid? 

11.  (a)  Define  tender  and  state  generally  the  effect  of  a  valid  tender  of 
money,  (b)  In  this  country,  what  authority  declares  what  shall  be  legal 
tender,  and  what  has  been  made  legal  tender  by  that  authority? 

12.  A  owes  B  $740  and  tenders  him  $720,  believing  in  good  faith  that 
this  is  the  real  amount  due.    Is  such  tender,  if  refused,  of  any  effect? 

13.  A  owes  B  $50,  and  offers  to  pay  it  on  condition  that  he  is  given  a 
receipt  in  full  of  account  to  date.  B  refuses  to  accept  the  money  on  that 
condition.    Is  the  tender  good?    Sutton  v.  Hawkins,  8  C.  &  P.  259. 

14.  A  owed  B  $60  and  tendered  him  a  certified  check  for  that  sum.  B 
objected  to  the  tender  on  the  ground  that  the  amount  was  not  enough. 
Upon  a  plea  of  tender  being  made  B  attempted  to  shift  his  position  and 
objected  for  the  first  time  that  the  offer  of  payment  was  not  in  legal  tender 
money.    Is  his  objection  well  taken? 


CHAPTER  X.y. 

DISCHARGE  BY  IMPOSSIBILITY  OF  PERFORMANCE. 

§  296.  Impossibility  as  a  discharge — In  general. — Obvious 
legal  or  physical  impossibility  of  performance  at  the  time  the  con- 
tract was  made  avoids  it,  or,  more  accurately,  prevents  any  con- 
tract from  being  formed.^  But  though  a  contract  was  fully  ca- 
pable of  performance  to  all  appearances  at  the  time  it  was  made, 
impossibility  of  performance  arising  from  some  subsequent 
change  in  the  condition  of  the  parties,  or  the  subject-matter,  or 
the  law,  may  operate  to  discharge  it. 

The  general  rule  is  that  mere  impossibility  of  performance 
arising  subsequent  to  the  contract  does  not  discharge  it,  even 
though  the  promisor  was  wholly  without  fault,  and  he  must  pay 
damages  notwithstanding  this  impossibility,  unless  he  had  pro- 
vided in  his  contract  that  its  occurrence  should  work  a  discharge. 
Thus,  if  one  has  agreed  to  complete  a  house  by  a  certain  day,  he 
must  pay  damages  for  his  failure  to  do  so,  though  his  default  was 
made  necessary  by  its  being  blown  down  or  burned  by  lightning, 
without  his  fault,  so  near  the  time  of  performance  that  he  could 
not  possibly  complete  it  by  the  appointed  date.  Neither,  in  such 
case,  may  the  promisor  recover  for  what  he  has  done,  for  it  is 
said  that  he  might,  by  the  terms  of  his  contract,  have  protected 
himself  against  such  contingencies.  In  accordance  with  the  same 
principle  it  is  held  that  where  one  has  contracted  to  deliver  goods 
by  a  certain  day  he  is  bound  to  do  so  or  pay  damages  though  no 
such  goods  can  be  procured  in  market,  or  only  at  ruinous  prices, 
or  he  is  prevented  from  getting  them  to  the  buyer  because  the 
road  is  made  impassable  by  a  storm. 

§  297.  Exceptions — Continued  existence  of  person  or  thing 
— Act  of  God. — But  where  the  contract  from  its  nature  can  clearh- 
be  said  to  be  made  upon  the  implied  condition  of  the  continued 

^Ante,  §§  71,  148. 
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existence  or  capacity  of  some  certain  person  or  the  continued 
existence  of  some  thing,  then  the  destruction  of  such  thing,  or 
the  death  or  incapacity  of  such  person,  discharges  it.  Thus,  in 
contracts  for  personal  service  the  continued  existence  of  the 
servant  and  his  capacity  to  serve  is  a  condition  of  the  contract, 
v^rhich  will  be  discharged  by  his  death  or  incapacitating  illness.^ 

So,  if  parties  bargain  for  the  future  sale  and  delivery  of  a 
specific  chattel  which  is  destroyed  without  the  fault  of  the  prom- 
isor before  the  time  of  performance  arrives,  the  contract  is  dis- 
charged as  to  both.^  The  same  principle  was  applied  where  a 
hall  was  letvfor  a  series  of  concerts,  and  before  the  time  for  per- 
formance it  was  destroyed  by  fire. 

Where  the  parties  have  bargained  for  the  sale  of  a  specific 
thing,  which,  unknown  to  either,  had  previously  perished,  the 
contract  is  void  for  mistake.* 

Where  a  party  by  his  own  contract  has  laid  a  charge  or  duty 
upon  himself,  subsequent  impossibility  of  performance  does  not, 
as  a  rule,  excuse  performance  except  as  stated  above.  But  where 
the  law  lays  a  charge  or  duty  upon  a  person,  it  is  said  that  the 
act  of  God  rendering  performance  impossible  is  a  discharge. 
This  exception,  if  it  be  one,  is  illustrated  by  a  common  carrier  of 
goods,  who,  unless  he  has  absolutely  warranted  their  safe  de- 
livery, or  has  expressly  undertaken  for  their  delivery  at  a  specified 
time,  is  excused  if  they  are  lost,  damaged  or  delayed  by  the  act 
of  God  or  the  public  enemy.''' 

§  298.  Change  in  the  law. — A  change  in  the  law  rendering 
performance  impossible  without  a  breach  of  the  law  discharges 
the  contract.  This  is  well  illustrated  by  the  case  of  a  tenant  of  a 
wooden  building  who  has  covenanted  to  rebuild  if  the  premises 
are  destroyed  by  fire.  The  subsequent  passage  of  an  ordinance 
prohibiting  the  erection  of  wooden  buildings  in  that  locality  dis- 
charges him  from  performance.  So,  where  a  purchaser  of  lands 
covenanted  to  build  only  ornamental  buildings  thereon,  he  was 

^Post,  §  301. 
'  Post,  §  822. 
'Ante,  §  148. 
^Post,  §  991,  et  seq. 


126  Commercial  Law.  §  298 

held  excused  where  the  land  was  condemned  by  a  railroad  which 
placed  a  depot  thereon.  In  cases  where  the  law  interferes  to  pre- 
vent performance,  the  promisor  may  usually  recover  the  reason- 
able value  of  what  he  has  done. 

REVIEW. 

MSCHARGE  BY  IMPOSSIBILITY  OF  PERFORMANCE. 

1.  A  carrier  contracted,  without  condition  or  exception,  to  deliver  cer- 
tain goods  in  St.  Louis  by  a  certain  date.  He  was  prevented  from  deliver- 
ing them  on  time  by  a  violent  snowstorm.  Is  he  liable  for  breach  of  con- 
tract?   Harmony  v.  Bingham,  12  N.  Y.  99,  62  Am.  Dec.  142. 

2.  A  agreed  to  work  for  B  six  months  for  given  wages.  At  the  end  of 
three  months  B  was  forced  to  abandon  the  employment  by  reason  of  a 
broken  leg.  Is  he  entitled  to  recover  anything  for  the  service  actually 
rendered? 


CHAPTER  XVI. 

DISCHARGE  BY  OPERATION  OF  LAW. 

§  299.  By  judgment — Merger. — Where  a  party  has  sued  and 
recovered  a  judgment  for  the  breach  of  a  contract,  sealed  or 
simple,  the  judgment,  being  of  higher  dignity,  merges  the  con- 
tract and  thus  discharges  it.  If  the  judgment  of  the  court  is 
against  the  plaintiff  on  the  merits,  and  not  because  he  sued  be- 
fore the  proper  time,  his  cause  of  action  is  discharged,  as  the 
books  say,  by  way  of  estoppel. 

If  the  parties  to  a  simple  contract  enter  into  a  sealed  one 
upon  the  same  matter,  the  prior  simple  contract  is  merged  in  the 
sealed  one  and  thus  discharged,  unless  the  sealed  contract  was  in- 
tended as  a  mere  collateral  security. 

§  300.  By  bankruptcy. — The  federal  constitution  gives  con- 
gress power  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies. The  object  of  such  laws  is  to  secure  the  equitable  dis- 
tribution of  insolvent  estates  among  creditors,  and  to  relieve 
honest  but  unfortunate  debtors  from  the  burden  of  debts  by  which 
they  might  be  prevented  from  caring  for  themselves  and  their 
families,  and  from  building  up  business  enterprises  useful  to  the 
community;  The  subject  of  bankruptcy  is  now  regulated  by  an 
act  of  congress,  approved  July  i,  1898,  and  subsequent  amend- 
ments. A  valid  discharge  under  this  law  affords  a  complete  de- 
fense to  the  creditor  both  in  state  and  federal  courts  to  suits 
for  the  collection  of  debts  affected  by  the  discharge.  Usually 
a  discharge  will  only  be  granted  where  the  bankrupt  deals  hon- 
estly, concealing  nothing  to  which  his  creditors  are  entitled  under 
the  law. 

The  existing  bankruptcy  act  suspends  the  operation  of  the  state 
statutes  as  to  insolvency  and  bankruptcy  at  least  to  the  extent 
that  they  conflict  with  it.  If  it  is  repealed  they  revive  without  re- 
enactment. 
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One  of  the  chief  advantages  of  a  federal  law  on  the  subject  is 
that  it  gives  creditors  residing  without  the  state  equal  rights 
with  local  creditors,  and  makes  a  discharge  under  the  law  op- 
erative against  all  creditors  wherever  they  ma^'  reside,  whether 
they  are  actual  parties  to  the  proceeding  or  not,  so  long  as  they 
have  proper  notice. 

Two  kinds  of  bankruptcies  are  provided  for,  (i)  voluntary  and 
by  which  the  debtor  himself  invokes  the  operation  and  benefits  of 
the  law,  and  (2)  involuntary,  by  which  the  creditors  of  one  who 
is  bankrupt  or  has  committed  an  act  or  acts  of  bankruptcy  as 
defined  by  the  statute  may  have  him  adjudged  a  bankrupt  and  his 
property  administered  under  the  law,  regardless  of  whether  he  is 
technically  insolvent  in  the  narrow  sense  that  his  liabilities  exceed 
his  assets. 

The  details  of  the  present  statute  are  far  too  voluminous  to 
be  given  here,  nor  would  any  very  useful  purpose  be  subserved 
by  giving  them.  It  is  enough  to  know  the  general  scope  and 
most  important  features  of  the  existing  act.  These  are  given  in 
the  note  below. ^ 

§  301.  By  death. — Ordinary  contracts  for  the  payment  of 
money  merely  are  not  discharged  by  the  death  of  either  party. 

'The  Federal  Bankruptcy  Law  provides  that :  "Acts  of  bankruptcy  by  a 
person  shall  consist  of  his  having  (1)  conveyed,  transferred,  concealed, 
or  removed,  or  permitted  to  be  concealed  or  removed,  any  part  of  his 
property  with  intent  to  hinder,  dela3',  or  defraud  his  creditors,  or  any  of 
them;  or  (2)  transferred,  while  insolvent,  any  portion  of  his  property  to 
one  or  more  creditors  with  intent  to  prefer  such  creditors  over  his  other 
creditors;  or  (3)  suffered  or  permitted,  while  insolvent,  any  creditor  to 
obtain  a  preference  through  legal  proceedings  *  *  * ;  or  (4 )  made  a 
general  assignment  for  the  benefit  of  his  creditors;  or  (5)  admitted  in 
writing  his  inability  to  pay  his  debts  and  his  willingness  to  be  adjudged 
a  bankrupt  on  that  ground." 

It  further  provides  that :  "A  person  shall  be  deemed  insolvent  whenever 
the  aggregate  of  his  property,  exclusive  of  any  property  which  he  may 
have  conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be 
concealed  or  removed,  with  intent  to  defraud,  hinder,  and  delay  his  cred- 
itors, shall  not  at  a  fair  valuation  be  sufficient  in  amount  to  pay  his 
debts." 

It  further  provides  that:    (a)  any  person,  except  a  railroad,  insurance  or 
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The  personal  representatives  of  the  debtor  are  bound  to  pay  as 
far  as  they  have  coming  to  them  from  the  deceased,  assets  prop- 
erly applicable  under  the  law  to  the  discharge  of  debts ;  and  the 
representatives  of  a  deceased  creditor  may  sue  and  recover  a 
debt  due  him,  provided  it  is  due  upon  a  consideration  which  has 
been  executed  by  them  or  by  the  deceased.  But  wherever  the 
contract  in  question  involves  personal  skill  and  taste,  or  personal 

banking  corporation,  shall  be  entitled  to  the  benefits  of  this  act  as  a  vol- 
untary bankrupt;  (b)  any  natural  person  (except  a  wage-earner  or  a  per- 
son engaged  chiefly  in  farming  or  the  tillage  of  the  soil),  any  unincor- 
porated company,  and  any  moneyed,  business,  or  commercial  corporation 
except  a  municipal,  railroad,  insurance,  or  banking  corporation,  owing 
debts  to  the  amount  of  $1,000  or  over,  may  be  -adjudged  an  involuntary 
bankrupt;  (c)  a  partnership,  during  the  continuation  of  the  partnership 
business,  or  after  its  dissolution,  and  before  a  final  settlement  thereof, 
may  be  adjudged  a  bankrupt. 

It  further  provides  for  the  discharge  of  the  bankrupt  unless  he  has 
been  guilty  of  fraud  or  concealment  or  been  granted  a  discharge  in 
voluntary  bankruptcy  within  six  years.  The  discharge  releases  him  from 
all  his  debts  except  taxes,  judgments  for  fraud  or  for  wilful  injuries, 
dehts  not  sched'Ji!^'  Slime  for  proof  and  allowance,  or  debts  created 
e;,-  fraud  or  emcezzT^ment  while  acting  as  an  officer  or  in  any  fiduciary 
capacity. 

The  claims  provable  against  a  bankrupt  include  judgments,  open  ac- 
counts and  contracts,  and  instruments  in  writing  whether  yet  payable  or 
not,  such  as  promissory  notes.  Claims  that  must  be  enforced  in  tort  ac- 
tions are  not  provable  unless  already  reduced  to  judgment,  in  which  case 
the  judgment  is  provable.  There  are  also  certain  other  claims,  not  affected 
by  a  discharge  or  provable  in  bankruptcy  such  as  alimony. 

It  should  be  noted,  however,  that  the  act  secures  to  the  bankrupts  tha 
exemptions  allowed  by  the  laws  of  the  state,  in  force  at  the  time  of  filing 
the  petition,  wherein  the  bankrupt  had  his  domicile  for  six  months  pre- 
ceding the  petition. 

Furthermore  the  act  seeks  to  prevent  preferences  and  to  secure  an 
equitable  division  of  assets  by  providing  in  substance  that  creditors  who 
have  received  or  secured  a  preference  must  give  it  up  in  order  to  share 
in  the  dividends  of  the  estate,  and  persons  knowingly  securing  such  a 
preference  within  four  months  of  the  filing  of  the  petition  in  bankruptcy, 
may  be  compelled  to  give  it  up.    Other  secured  creditors  are  not  affected. 

A  new  promise  to  pay  a  debt  barred  by  a  discharge  in  bankruptcy  re- 
vives it  without  any  new  or  other  consideration  than  the  original  obliga- 
tion to  pay.     Ante,  §  72. 
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trust  and  confidence  between  the  parties,  the  death  of  the  one 
whose  skill,  taste  or  other  personal  qualities  is  involved  discharges 
it.  This  would  be  so  with  a  contract  to  paint  a  picture  or  write 
a  book,  or  a  contract  of  ordinary  partnership,^  or  for  personal 
services.^  But  the  rule  does  not  apply  to  contracts  for  the  per- 
formance of  what  can  as  well  be  done  by  one  person  as  another, 
as  to  build  a  house  or  paint  a  barn.  In  such  cases  the  executors 
or  administrators  of  the  deceased  contractor  may  perform  and 
recover  therefor,  and  the  estate  is  liable  for  their  non-perform- 
ance. But  when  a  contract  for  personal  services  is  discharged  by 
the  death  of  either  master  or  servant,  the  servant,  if  he  survives, 
or  his  representatives,  if  he  be  dead,  may  recover  the  reasonable 
value  of  what  was  done  before  death  terminated  the  contract, 
unless  it  was  clearly  the  intention  of  the  parties  that  the  servant 
or  agent  should  have  nothing  unless  he  fully  performed. 

Alteration  of  Written  Contract. 

§  302.  Definition. — An  alteration  of  a  written  instrument  is 
some  addition  or  erasure  by  which  its  meaning  or  language  is 
changed. 

§  303.  Altering  by  consent. — Alterations  made  before  the  exe- 
cution of  an  instrument  are  presumptively  assented  to,  and  hence 
do  not  destroy  its  validity.  And  parties  who  have  executed  a 
written  contract  may  afterward,  by  mutual  consent,  change  its 
language  as  they  please.  A  new  contract  is  thus  created,  con- 
sisting of  what  remains  of  the  old  and  whatever,  if  anything,  has 
been  added. 

§  304.  Alteration  by  party  or  by  stranger. — But  generally,  if 
one  who  is  entitled  under  a  written  executory  contract  wilfully 
alters  it  or  procures  or  assents  to  its  alteration  in  a  material  part 
without  authority  from  the  other  party,  such  contract  is  dis- 
charged at  the  option  of  the  latter.  Aside  from  its  moral  basis 
this  rule  rests  upon  public  policy,  which  requires  that  parties  be 
discouraged  from  tampering  with  the  written  evidences  of  legal 

^Post,  §  702. 
•Post,  §§  615,  617. 
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rights,  and  thus  corrupting  what  should  be  the  most  reliable 
source  of  proof. 

Altering  by  a  stranger,  without  the  knowledge  or  consent  of 
the  party  seeking  enforcement,  is  called  spoliation,  and  does  not 
avoid  the  contract  if  its  original  terms  can  be  ascertained  by 
evidence.  But  where  one,  by  negligently  leaving  blank  and  un- 
cancelled spaces  in  a  negotiable  contract  enables  another  to  so 
alter  it  as  to  defraud  a  third  person,  he  may  be  liable  to  the  latter 
for  the  damage. 

§  305.  Material  and  immaterial  alterations. — An  alteration, 
in  order  to  avoid  a  contract,  must  be  material.  If  immaterial,  it 
will  not  have  that  effect,  even  though  made  with  fraudulent  intent. 

If  what  is  added  to  or  erased  from  a  written  contract  would 
cause  it  to  operate  differently  in  point  of  law  from  what  it  did 
before,  provided  it  could  still  be  enforced,  the  alteration  is  ma- 
terial, otherwise  not.  Thus,  increasing  the  principal,  adding  in- 
terest or  increasing  the  rate,  changing  the  date,  changing  the  time 
or  place  of  payment,  adding  or  altering  words  of  negotiability, 
changing  a  joint  to  a  joint  and  several  note,  changing  the  descrip- 
tion of  mortgaged  property,  adding  or  obliterating  a  seal,  or  add- 
ing or  detaching  a  qualifying  memorandum,  have  all  been  held 
to  be  material  alterations.  And  it  seems  that  a  material  altera- 
tion is  fatal,  whether  it  be  prejudicial  to  the  party  against  whom 
the  contract  is  sought  to  be  enforced  or  not. 

If,  on  the  other  hand,  an  instrument  would  operate  precisely 
the  same  in  law  after  alteration  as  before,  the  alteration  is  imma- 
terial, and  will  not  avoid  it  unless,  according  to  a  few  authorities, 
a  fraud  were  meant.  To  add  words  expressing  what  the  law 
already  implies  is  an  immaterial  alteration  as,  by  adding  to  a 
note  specifying  no  time  of  payment  the  words  "on  demand," 
for  such  a^note  is  so  payable  by  law.  To  retrace  with  ink  words 
which  have  become  faded  or  indistinct,  or  to  add  words  where 
the  instrument  contained  others  of  the  same  legal  import,  is 
an  immaterial  alteration. 

§  306.  Correcting  mistakes — Intent. — Within  certain  limits 
the  courts  have  permitted  writings  to  stand  which  have  been 
altered  to  correspond  with  an  intention  which  the  parties  by  mis- 
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take  had  failed  to  express.  But  it  is  safest  for  one  party  to  seek 
the  correction  of  such  errors  by  the  act  of  all,  or  through  a  court 
of  equity,  instead  of  tampering  with  the  writing  himself.* 

An  alteration,  to  avoid  a  contract,  must  have  been  intentionally 
made.  If  made  by  accident  or  mistake,  the  contract  will  still  be 
valid  in  its  original  form.  Yet  if  the  alteration  was  made  inten- 
tionally, though  under  a  mistaken  claim  of  right,  the  written  con- 
tract is  avoided,  though  suit  may  usually  be  maintained  upon  the 
consideration  for  which  it  was  given. 

A  material  alteration  made  with  fraudulent  intent,  not  only 
avoids  the  written  contract,  but  justly  prevents  recourse  to  any 
action  for  its  consideration. 

§  307.  Executed  contract — Conveyance. — The  alteration  of  a 
deed  of  conveyance  after  delivery  will  not  operate  to  reconvey 
the  title  to  the  grantor,  though  the  holder  may  be  disabled  from 
suing  on  the  covenants  or  from  using  it  as  evidence. 

§  308.  Ratification. — A  ratification  of  the  altered  instrument 
will  usually  render  it  valid  in  its  altered  form  without  any  new 
consideration.  But  a  contract  fraudulently  altered  cannot  be 
ratified  without  a  new  consideration,  and  some  authorities  deny 
that  an  alteration  amounting  to  forgery  can  be  ratified  at  all. 

§  309.  Evidence — Presumptions. — When  an  instrument  is 
produced  appearing  upon  its  face  to  have  been  altered,  the  ques- 
tion arises,  when,  by  whom,  and  with  what  intent,  the  alteration 
was  made.  Whether  there  is  a  presumption  for  or  against  it  is 
a  question  upon  which  the  decisions  are  conflicting. 

It  seems  generally  agreed  that  where  the  alteration  is  suspicious 
on  its  face,  as  where  it  is  in  different  handwriting  or  in  different 
ink  from  the  rest  of  the  paper,  or  is  clearly  in  the  interest  of  the 
party  seeking  to  make  use  of  the  instrument,  such  part^  must  ex- 
plain it.  In  view  of  this  state  of  the  law,  we  should  see  to  it  that 
all  papers  coming  to  us  as  evidence  of  our  rights  are  free  from 
alterations,  interlineations,  and  erasures,  or,  if  any  do  appear, 
that  they  are  noted  in  the  attesting  clause. 

'Ante.  §  244. 
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§  310.  Loss  of  written  instrument. — The  loss  of  a  written  in- 
strument affects  the  rights  of  the  parties  only  in  so  far  as  it 
occasions  a  difficulty  of  proof.  An  exception  exists  in  the  cases 
of  negotiable  instruments.  A  holder  who  loses  them  cannot 
usually  recover  unless  he  gives  the  defendant  an  indemnity  against 
the  possible  claims  of  third  persons.'' 

"Post,  §  443. 

REVIEW. 

DISCHARGE  BY  OPERATION  OF  LAW. 

1.  (o)  When  is  a  contract  said  to  be  discharged  by  merger?  (&)  What 
is  the  general  nature  and  object  of  bankruptcy  laws,  and  what  is  the  effect 
of  a  discharge  in  bankruptcy?  (c)  By  what  law  is  the  subject  of  bank- 
ruptcy now  regulated  in  this  country,  and  what  is  the  efifect  of  a  discharge 
under  that  law?  (d)  What  effect  has  death  upon  an  ordinary  contract  for 
the  payment  of  money? 

2.  Can  a  bankrupt  who  has  been  guilty  of  fraudulent  concealment  of  his 
assets  in  a  bankruptcy  proceeding  claim  a  discharge  from  his  debts  under 
the  law? 

3.  (a)  A  contractor  agrees  to  build  a  house  for  B  according  to  certain 
plans  and  specifications.  A  dies  before  the  house  is  completed.  May  his 
executor  complete  it  and  recover  the  contract-price?  (6)  If  the  executor 
fails  to  complete  it,  is  A's  estate  liable  in  damages? 

4.  The  holder  of  a  note,  with  fraudulent  intent,  and  without  the  consent 
of  the  maker,  changes  the  date  so  as  to  hurry  the  time  of  payment. 
What  effect  has  this  alteration  upon  the  validity  of  the  note?  What  effect 
has  it  upon  the  right  of  the  holder  to  recover  upon  the  original  considera- 
tion?   Woodworth  v.  Anderson,  63  Iowa  503. 

.  5.  A  note  is  expressed  to  be  payable  with  interest,  no  rate  being  named. 
The  holder,  without  the  consent  of  the  maker,  fills  in  the  legal  rate  in  the 
state  where  the  note  is  made  and  payable.  Has  this  alteration  any  effect 
upon  the  instrument? 

6.  A  deed  of  land  is  so  altered  by  the  grantee,  without  the  consent  of 
the  grantor,  as  to  include  lands  not  covered  by  the  original  description. 
Does  this  revest  in  the  grantor  the  title  to  the  lands  originally  granted? 


CHAPTER  XVII. 

DISCHARGE  OF   CONTRACT  BY   BREACH. 

§311.  In  general. — If  one  party  to  a  contract  has 
broken  it,  or  any  stipulation  contained  in  it,  he  becomes  Hable  at 
once  to  respond  to  the  other  in  money  damages.  But  whether 
a  breach  by  one  party  to  a  contract  of  one  or  several  of  the 
stipulations  on  his  part  to  be  performed,  operates  to  discharge 
the  other  party  from  the  obligation  to  perform  any  or  all  of  the 
stipulations  binding  him  depends  upon  a  variety  of  circumstances, 
to  be  noticed  presently. 

Forms  of  Breach. 

§  312.  Renunciation — Breach  by  anticipation. — If,  before 
performance  is  due,  one  of  the  parties  to  a  contract  renounces 
his  liabilities  thereunder  and  declares  distinctly  and  unequivocally 
that  he  will  not  perform,  this  constitutes  a  breach  for  which  the 
other  party  to  the  contract  may  sue  without  waiting  for  the  time 
of  performance  fixed  by  the  contract  to  arrive,  except  where,  as 
in  the  case  of  notes  or  bonds,  the  contract  is  unilateral.  The 
promisee,  however,  need  not  treat  the  renunciation  as  a  breach. 
He  may  treat  the  contract  as  still  subsisting,  in  which  case  the 
promisor  may  take  advantage  of  whatever  intervening  circum- 
stances justify  him  in  refusing  to  perform.^ 

§  313.  Party  rendering  performance  impossible. — If  a  party 
to  a  contract,  before  performance  is  due,  so  conducts  himself 
as  to  render  performance  impossible,  this  is  a  breach  for  which 
the  other  may  sue  at  once.  This  rule  was  apphed  where  a  party 
agreed  to  sell  and  deliver  certain  chattels  to  another  and  before 
the  time  for  performance  had  arrived  sold  them  to  a  third  party, 

'This  doctrine  of  anticipatory  breach  seems  to  have  been  repudiated  in 
Massachusetts.    See  114  Mass.  530. 
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and  so  where  a  party  agreed  to  lease  lands  to  another  for  a 
certain  term  and  then  leaeed  them  to  another  for  the  same  term. 

§  314.  By  non-performance. — The  failure  of  a  party  to  a  con- 
tract to  perform  any  stipulation  therein  binding  on  him  is  a  breach 
on  his  part,  giving  the  other  party  a  right  to  damages  unless,  by 
the  conduct  of  the  party  injured,  or  otherwise,  the  failure  to  per- 
form was  in  some  way  justified  or  excused. 

Discharge  by  Breach. 

§  315.  Concurrent  conditions. — If  one  party  to  a  contract 
agrees  that  he  will  do  a  certain  thing  in  consideration  that  the 
other  shall  at  the  same  time  do  something  else,  neither  party  can 
sue  the  other  unless  he  has  performed,  or  was  ready  and  willing 
to  perform,  his  own  part  of  the  agreement.  The  promises  are 
said  to  be  dependent,  and  a  breach  by  one  party  releases  the  other 
from  his  obligation  to  perform. 

§  316.  Independent  promises. — If  it  appears  to  have  been  the 
intention  of  the  parties  that  each  should  perform  his  part  with- 
out reference  to  performance  by  the  other,  either  may  sue  the 
other  for  non-performance  without  showing  performance,  or  an 
offer  to  perform,  on  his  own  part,  and  a  breach  by  one  does  not 
discharge  the  other. 

§  317.  Independent  promises  not  favored. — But  independent 
promises  are  not  favored,  and  the  courts  will  not,  as  a  rule,  con- 
strue as  independent,  promises  which  form  the  entire  considera- 
tion for  each  other,  and  the  failure  of  one  party  to  perform  his 
promise  will  exonerate  the  other  from  the  obligation  to  perform 
on  his  part.  Thus,  in  contracts  for  the  sale  of  goods,  the  obliga- 
tion of  the  seller  to  deliver  and  the  buyer  to  take  and  pay  for 
them  are,  unless  credit  be  given,  concurrent  conditions.  But 
where  one  party  contracts  for  the  purchase  of  land,  agreeing  to 
pay  the  purchase  price  from  time  to  time  in  certain  instalments, 
a  deed  to  be  given  him  on  the  payment  of  the  last  instalment, 
his  promise  to  pay  all  the  instalments  except  the  last  one  are  in- 
dependent of  the  covenant  to  convey  the  land,  and  he  may  be 
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sued  for  each  instalment  except  the  last  as  it  falls  due,  though 
the  seller  has  neither  conveyed  or  oflfer^d  to  do  so. 

§  318.  Conditions  precedent. — Where  it  is  expressly  or  im- 
pliedly agreed  that  the  liability  of  one  party  to  perform  shall  be 
conditional  upon  a  prior  performance  by  the  other,  if  the  latter 
fails  to  perform,  the  promisee  is  released,  unless  he  has,  by  his 
own  conduct,  prevented  performance  by  the  promisor.  So,  if 
a  party  agrees,  as  is  often  the  case,  to  build  a  house,  the  work  to 
be  done  to  the  satisfaction  of  the  architect  or  engineer,  and  paid 
for  only  on  the  production  of  the  latter's  certificate  that  the  work 
is  properly  done  and  approved,  the  obligation  of  the  owner  to  pay 
is  conditional  upon  the  production  of  sucli  certificate.  The  de- 
cision of  the  architect  is  in  such  cases  conclusive  upon  the  parties 
in  the  absence  of  fraud  or  mistake.  But  if  the  certificate  is  with- 
held by  collusion  of  the  architect  and  the  owner  the  contractor 
can  recover  upon  proof  of  the  fraud  and  of  performance.  Fur- 
thermore, in  contracts  for  personal  service,  unless  otherwise 
agreed,  full  performance  of  the  service  is  deemed  a  condition 
precedent,  in  most  states,  to  the  servant's  right  to  his  pay,  and  if 
he  leaves  without  cause  before  the  term  of  service  expires  he  can 
recover  nothing.^ 

§  319.    Subsidiciry    promises — Breach    in    minor    matter. — 

Where  a  contract  contains  several  promises  the  breach  of  one  of 
which  does  not  frustrate  its  main  object,  the  breach  of  such  sub- 
sidiary promise,  not  going  to  the  root  of  the  matter  and  making 
the  performance  of  the  rest  a  thing  different  in  substance  from 
what  was  bargained  for,  will  not  discharge  the  injured  party  from 
his  obligation  to  perform,  though  it  will  entitle  him  to  damages 
for  the  breach  of  the  subsidiary  term.  Of  this  class,  ordinarily, 
is  a  warranty  of  quality  in  a  sale  of  goods. ^  So,  where  a  build- 
ing contract  has  been  substantially  performed  in  good  faith  the 
contractor  may  recover,  notwithstanding  trifling  defects,  which 
may  be  paid  for  in  damages.*     ^Vhere  the  law  would  otherwise 

'Post,  §  592. 
=  Post,  §  875. 
'Ante,  §267 
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look  upon  a  term  as  subsidiary,  the  parties  may  expressly  agree 
that  it  shall  be  vital  to  the  contract. 

§  320.    Successive   steps — Instalments — Contract    severable. 

— Where  a  party  agrees  to  do  several  things  forming  distinct  and 
independent  items,  and  the  price  to  be  paid  by  the  other  is  appor- 
tioned to  each  item,  a  failure  to  perform  as  to  one  item  will  not, 
by  many  authorities,  warrant  a  rescission  by  the  other  of  the  en- 
tire contract,  if  the  party  in  default  is  willing  to  perform  the  rest. 
A  suit  for  damages  for  the  partial  breach  is  the  remedy  of  the  in- 
jured party.  But  the  parties  may  always  expressly  agree  that  a 
breach  as  to  part  shall  warrant  a  rescission,  and  it  is  held  in 
many,  though  not  in  all  of  our  courts,  that  where  goods  are  to 
be  delivered  and  paid  for  by  instalments,  a  failure  to  deliver  an 
early  instalment  as  agreed  discharges  the  contract  and  releases 
the  buyer  from  his  obligation  to  take  and  pay  for  the  rest.  A 
rescission  is  certainly  justified  where  a  failure  to  deliver  or  to 
accept  and'  pay  for  one  instalment  is  accompanied  by  words  or 
conduct  indicating  an  intention  not  to  perform  as  to  the  re- 
mainder.° 

§  321.  Waiver  of  right  to  rescind. — But  even  though  one 
party  to  a  contract  may  have  a  right  to  rescind  for  some  defect 
or  default  in  performance  on  the  part  of  the  other,  he  may,  un- 
der various  circumstances,  waive  his  right.  Thus,  while  one  who 
has  contracted  for  a  certain  quantity  of  goods  of  a  certain  kind, 
to  be  delivered  at  a  certain  time,  is  not  bound  to  take  goods  of 
a  different  kind,  or  a  less  quantity,  or  at  some  other  time,  yet  if 
he  voluntarily  and  with  full  knowledge  of  the  facts  receives  differ- 
ent goods,  or  receives  them  at  a  different  time,  or  accepts  a  less 
quantity,  knowing  that  no  more  will  be  delivered,  he  cannot 
afterward  rescind  for  the  breach,  but  must  seek  his  remedy  for 
the  defective  performance  by  suit  for  money  damages.  So,  if 
it  is  provided  that  upon  non-payment  of  rent  at  the  appointed 
time  the  tenant  shall  forfeit  his  lease,  if  the  landlord  afterward 
accepts  rent  without  insisting  upon  the  forfeiture,  it  is  waived. 

"Norrington  v.  Wright,  ,115  U.  S.  188,  and  cases  cited.  See  §  45  of  the 
Uniform  Sales  Act. 
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Again,  if  a  master,  with  full  knowledge  of  his  servant's  breach 
of  duty  justifying  a  discharge,  voluntarily  receives  him  back  or 
retains  him  in  his  service,  he  thereby  waives  his  right  to  rescind 
the  contract  and  discharge  the  servant. 

REVIEW. 

DISCHARGE  OF  CONTRACT  BY  BREACH. 

1.  A  agreed  by  charter  party  to  load  a  cargo  on  B's  ship  at  Odessa. 
After  the  ship  arrived  there  A  told  the  captain  that  he  had  no  cargo  and 
that  he  had  better  go  away,  but  the  master  continued  to  demand  the 
cargo,  and  before  the  lay  days  had  expired  war  rendered  the  performance 
of  the  contract  unlawful.  Could  B  afterward  sue  A  for  breach  of  con- 
tract?   Avery  v.  Bowden,  5  E.  &  B.  714. 

2.  If  A  promises  to  marry  B  on  a  future  day,  and  before  that  day  ar- 
rives marries  another  woman,  is  B  bound  to  wait  until  the  day  fixed  by  the 
contract  has  arrived  before  suing  A  for  breach  of  promise?  Burtis  v. 
Thompson,  42  N.  Y.  246. 

3.  A  agrees  to  sell  and  deliver  to  B  certain  goods  at  a  certain  time 
and  at  a  certain  price,  and  B  agrees  to  take  and  pay  for  them  on  delivery. 
What  acts  upon  his  part  must  be  shown  by  B  in  an  action  to  recover  of 
A  for  non-delivery  of  the  goods  as  agreed? 

4.  A  celebrated  singer  who  was  to  take  the  principal  female  part  in  a 
new  opera  at  a  certain  compensation  failed  to  appear  on  the  opening  and 
several  succeeding  nights,  whereupon  the  manager  treated  the  contract  of 
employment  as  at  an  end.  Was  he  justified  in  so  doing?  Proussard  v. 
Spiers,  1  Q.  B,  D.  410.    Comp.  1  Q.  B.  D.  183. 

5.  A  employed  B  as  his  servant  for  a  term  of  six  months  with  the 
understanding  that  B  was  to  remain  steadily  at  work  and  to  refrain  from 
the  use  of  intoxicating  liquors.  At  the  end  of  two  months  B  was  absent 
several  days  on  account  of  intoxication.  When  he  returned  he  was  per- 
mitted to  work  for  several  days.  Could  A  now  discharge  him  on  account 
of  his  absence  and  intoxication? 


CHAPTER  XVIII. 

REMEDIES   FOR  BREACH  OF  CONTRACT. 

Damages. 

§  322.  The  sole  remedy  at  law. — The  common  law  affords  no 
remedy  to  prevent  a  breach  of  duty  or  to  compel  the  fulfillment 
of  a  contract  by  direct  means.  This  equity  sometimes  does,  but 
only  in  exceptional  cases.  ^  The  common  law  contents  itself  with 
waiting  until  a  tort  has  been  committed  or  a  contract  broken,  and 
then  awards  to  the  injured  party  a  compensation  in  money  for 
the  injury  sustained,  called  damages.  While  this  remedy  is  often 
imperfect  and  sometimes  wholly  inadequate,  the  law  cannot, 
usually,  in  its  practical  workings,  afford  a  better  one. 

§  323.  Object  of  damages  is  indemnity. — In  actions  for  the 
breach  of  a  contract,  indemnity  is  the  object  of  the  law.  In  other 
words,  the  general  principle  is  that  the  party  who  sustains  injury 
by  reason  of  a  breach  of  contract  is  entitled  to  be  placed,  so  far 
as  money  can  do  it,  in  the  same  position  that  he  would  have  oc- 
cupied had  the  contract  been  performed.  He  is  entitled  to  re- 
ceive both  losses  incurred  and  gains  prevented,  but  not  more 
by  way  of  punishment  to  the  defendant.  Yet  in  practice  this 
principle  of  actual  compensation  is  so  far  limited  by  considera- 
tions of  convenience  and  of  justice  toward  defendants  that  the 
damages  awarded  are  seldom  an  exact  equivalent  of  the  injury. 
Thus — 

§  324.    Direct  and  not  remote  consequences  considered. — A 

party  who  has  broken  his  contract  is  answerable,  as  a  rule,  only 
for  such  damages  as  were  present,  or  must  in  legal  contemplation 
have  been  present  to  his  mind  at  the  time  he  contracted,  or  such 
damages  as  would,  in  the  usual  and  ordinary  course  of  events, 
arise  naturally  from  his  default,  and  not  such  as  have  arisen  from 

'^Past.  §  329,  et,  seq. 
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some  unusual  circumstance  unknown  to  him  at  the  time  of  con- 
tracting, nor  such  as  have  arisen  from  the  operation  of  some  un- 
foreseen cause  intervening  between  the  breach  and  the  damages 
demanded.  Thus,  one  does  not  pay  money  which  is  due ;  the 
creditor  in  reliance  upon  this  payment  has  made  no  other  arrange- 
ments ;  he  is  therefore  unable  to  meet  an  engagement  of  his  own, 
his  credit  suffers,  his  insolvency  ensues,  and  he  is  ruined.  Yet  the 
defendant  will  be  held  liable,  ordinarily,  only  for  the  debt  and 
interest,  for  the  insolvency  of  the  plaintiff  was  due  directly  to  the 
non-payment  of  the  debt  he  himself  owed,  and  the  defendant's 
default  was  only  the  cause  of  this  cause,  and  the  consequences 
were  not  such  as  necessarily,  or  even  commonly,  follow  default  in 
paying  a  debt. 

But  where  special  circumstances  are  communicated  by  the  plain- 
tiff to  the  defendant  at  the  time  of  contracting,  the  latter  is  an- 
swerable for  all  such  damages  as  are  the  direct  and  natural  result 
of  his  breach  of  contract  under  the  circumstances  so  known  and 
communicated." 

§  325.  Liquidated  damages — Penalty. — So  far  we  have  sup- 
posed that  the  parties  have  made  no  special  agreement  as  to  the 
amount  of  damages  to  be  paid  in  case  of  breach.  They  may  make 
such  an  agreement,  however,  and  when  they  have  thus  assessed 
the  damages  in  advance,  their  agreement  will  bind  them,  unless  it 
is  obnoxious  to  the  rules  below.  But  not  every  agreement  as  to 
damages  will  stand,  nor  should  it.  Thus,  if  the  amount  stipulated 
to  be  paid  as  damages  is  manifestly  in  excess  of  any  injury  that 
could  possibly  flow  from  the  breach,  courts  will  disregard  the  sum 

^  Thus,  the  defendant  agreed  to  furnish  the  plaintiff,  a  butcher,  with 
as  much  ice  as  he  might  need  to  keep  his  meat  fresh  during  the  summer, 
well  knowing  the  purpose  for  which  the  ice  was  required.  In  July  the 
defendant  ceased  to  furnish  ice.  A  quantity  of  plaintiff's  meat  being 
spoiled,  as  no  ice  could  be  procured  elsewhere,  the  defendant  was  held 
liable  for  the  value  of  the  meat.  So,  if  a  vendor  of  goods  knows  that 
his  vendee  has  a  contract  to  resell  them,  he  may  become  liable  for  the 
loss  of  profits  on  such  resale  if  he  fails  to  deliver  the  things  sold,  other- 
wise he  is  liable  only  for  the  difference  between  the  contract  price  and  the 
market  price,  and  the  market  price  at  the  time  and  place  of  delivery. 
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so  fixed  and  treat  it  as  a  mere  penalty,  up  to  which  only  actual 
damages  may  be  recovered  and  must  be  proved/ 

§  326.  Construction. — In  ascertaining  whether  damages  are 
liquidated,  or  a  penalty,  the  following  rules  of  construction  are 
commonly  applied : 

(i)  If  the  contract  is  for  a  thing  of  a  certain  value,  and  a  sum 
in  excess  thereof  is  fixed  to  be  paid  upon  breach,  such  sum  is 
a  penalty  and  only  actual  damages  will  be  allowed.  This  is  in- 
variably the  rule  where  a  larger  sum  is  agreed  to  be  paid  upon 
default  in  paying  a  smaller  one. 

(2)  Where  a  contract  consists  of  several  distinct  matters  of 
dii?erent  values,  and  the  same  sum  is  to  be  paid  for  the  breach  of 
any  one  of  them  as  for  the  breach  of  all,  such  sum  is  a  penalty 
and  not  liquidated  damages. 

(3)  Where  the  damages  that  would  follow  a  breach  of  a  con- 
tract are  in  their  nature  uncertain  in  amount,  the  plaintiff  may 
recover  any  sum  agreed  upon  as  liquidated  damages  as,  for  exam- 
ple, where  the  agreement  is  to  marry,  or  not  to  engage  in  a  par- 
ticular business  within  reasonable  limits,  or  to  complete  a  build- 
ing by  a  certain  day,  unless  the  disproportion  between  the  sum 
stipulated  and  any  damages  that  might  ensue,  is  manifestly  gross 
and  unconscionable. 

§  327.    Damages  in  special  cases — Non-pa3mient  of  money. — 

In  actions  for  breach  of  contracts  to  pay  money,  the  measure  of 
damages  is  usually  the  debt,  with  legal  interest  from  the  time  it 
fell  due  to  the  date  of  judgment.  But  where  a  debtor  has  agreed 
to  pay  higher  than  the  legal  rate,  though  not  an  usurious  rate,  or 
a  rate  forbidden  by  law,  in  some  states  that  higher  rate  of  inter- 
est will  be  given  as  damages  after  default.  In  others  only  the 
legal  or  statutory  rate  is  given  for  default  in  payment  of  the 
principal  and  stipulated  interest,  though  a  higher  rate  is  agreed  to 

^A  common  form  of  money  bond  binds  the  obligor  for  the  payment  of 
a  stipulated  sum,  but  provides  that  it  shall  be  void  upon  the  payment  of 
a  smaller  sum,  representing  the  real  debt.  The  sum  first  mentioned,  or  the 
penalty,  as  it  is  called,  is  usually  twice  the  amount  of  the  real  debt,  and 
is  never  recoverable  unless  the  debt  interest  and  costs  equal  or  exceed  it. 
An  example  of  this  form  of  bond  is  printed  in  the  appendix. 
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be  paid  before  maturity.  The  operation  of  the  latter  rule  may 
probably  be  avoided  except  in  Montana  and  Ohio,  by  inserting 
after  the  agreed  rate  the  words,  "until  paid." 

Some  of  the  more  important  applications  of  the  foregoing  and 
similar  rules  to  the  different  kinds  of  contracts  are  discussed 
in  the  note  below.* 

§  328.  Duty  to  lessen  damages. — One  who  is  injured  by  a 
breach  of  contract  or  other  civil  wrong  is  bound,  usually,  to  use 

*  Though  not  in  all  respects  germane  to  the  subject  in  hand  the  follow- 
ing rules  as  to  interest  and  its  allowance  should  be  noted  in  connection 
with  the  matter  on  "Usury."    (§  190,  et  seg.) 

Interest  is  recoverable  in  a  great  variety  of  cases  which  usually  fall 
under  one  of  the  following  general  heads : 

1.  Interest  by  contract  or  usage. 

2.  Interest  as  damages. 

3.  Interest  on  judgments. 

Interest  is  recoverable  under  a  contract  to  pay  it  in  all  states,  whether 
such  contract  is  express  or  implied  from  general  usage  or  from  a  course 
of  dealing  between  the  parties.  In  a  few,  however,  a  contract  for  a  rate 
higher  than  the  legal  rate,  though  it  does  not  exceed  the  lawful  rate,  can 
only  be  recovered  where  the  contract  to  pay  it  is  in  writing. 

A  contract  to  pay  interest  merely,  no  rate  being  specified,  is  a  contract 
to  pay  the  legal  rate. 

Compound  interest  is  seldom  recoverable  except  upon  contract  either 
expressed,  or  implied  from  established  custom  or  a  course  of  dealing.  In 
some  states  it  can  only  be  recovered  upon  a  written  contract  to  pay  it. 

On  all  money  demands  where  the  amount  and  time  of  payment  are  cer- 
tain interest  from  the  maturity  of  the  debt  is  recoverable  as  damages.  In 
many  states  the  rate  of  interest  recoverable  is  the  contract  rate,  if  any, 
whether  higher  or  lower  than  the  legal  one,  while  in  other  states  the  legal 
rate  of  interest  is  the  measure  of  damages,  regardless  of  the  contract 
rate,  unless  the  contract  expressly  provides  that  the  agreed  rate  shall 
govern  after  maturity. 

Where  a  debt  is-  due  on  demand,  interest  runs  from  the  time  of  an 
actual  demand  and  not  from  the  date  of  the  contract  unless  interest  is 
provided  for  therein. 

Interest  is  also  allowed  as  damages  in  a  great  variety  of  cases  where 
money  or  money's  worth  is  wrongfully  taken  and  detained  and  generally, 
where  trust  funds  are  used  by  a  trustee  for  his  own  benefit,  the  owner 
may  have  interest  or  the  profits  accruing  from  the  funds  at  his  election. 

Interest  by  law  is  allowed  upon  all  judgments.  Usually  this  is  the 
established  legal  rate. 
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reasonable  diligence  to  make  the  injury  as  light  as  possible.  Thus 
a  servant  wrongfully  discharged  is  ordinarily  bound  to  seek 
other  employment.'^  And  on  similar  principles  a  contractor  for 
particular  work  or  for  the  manufacture  of  particular  articles  can- 
not go  on  after  his  employer  has  given  him  notice  to  stop  and 
charge  the  employer  with  the  price  of  full  performance.  He  must 
stop  then  and  sue  for  such  damages  as  he  sustains  by  the  breach. 

Specific  Performance. 

§  329.  In  general. — By  the  common  law  the  only  remedy  for 
a  breach  of  contract  is  by  suit  for  money  damages."  Equity,  find- 
ing this  remedy  m  many  cases  totally  inadequate  to  complete 
justice,  has,  from  an  early  time,  compelled  the  defendant  in  cer- 
tain cases  to  do  that  which  he  agreed  to  do  or  ought  in  equity  to 
do  independent  of  agreement.  But  specific  performance  is  never 
granted  where  there  is  an  adequate  remedy  at  law,  or  where,  by 
reason  of  fraud,  illegality,  duress,  lack  of  competent  parties  and 
the  like,  a  court  of  law  would  refuse  to  give  damages. 

§  330.  Inadequate  remedy  at  law — Land. — Where  the  rem- 
edy by  action  at  law  is  adequate  courts  of  equity  will  not  inter- 
fere. Upon  this  ground  they  seldom  decree  specific  performances 
of  contracts  for  the  sale  of  personal  property,  except  such  things 
as  have  no  market  value  or  have  peculiar  value  to  the  plaintiff, 
as  works  of  art,  race  horses  and  breeding  stock,  for  the  plaintiff 
can,  if  disappointed  by  the  defendant,  supply  himself  elsewhere, 
and  sue  for  damages.  But  if  one  contracts  for  land  the  ad- 
vantages of  the  particular  site,  the  neighborhood  and  other  mat- 
ters of  similar  character  may  make  money  damages  a  totally 
inadequate  remedy  for  the  vendor's  failure  to  convey.  For  this 
reason  equity  decrees  the  specific  performance  of  valid  contracts 
for  the  conveyance  of  land  quite  as  much  as  a  matter  of  right  as 
a  court  of  law  gives  damages.  And  upon  the  equitable  doctrine 
that  the  remedies  ought  to  be  mutual,  the  vendor  may  usually  sue 
for  specific  performance  as  well  as  the  vendee. 

^Post,  §  593. 
'Ante,  §  322. 
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§  331.  Other  cases. — Contracts  lor  personal  services  are  not, 
as  a  rule,  specifically  enforced.  This  is  not  because  the  remedy 
at  law  is  always  adequate,  but  because  of  the  difficulty  of  supervis- 
ing the  performance  of  an  act  or  series  of  acts  requiring  the 
exercise  of  skill,  discretion,  talent  or  taste.  Thus,  equity  will  not 
compel  a  singer  to  sing,  a  surgeon  to  operate,  or  a  teacher  to 
teach.^  But  negative  covenants  in  contracts  for  the  performance, 
not  of  ordinary,  but  of  special  or  unique  services,  will  sometimes, 
in  effect,  be  specifically  enforced  by  injunction,  as  where  the 
agreement  of  an  eminent  singer  or  actor  is  to  sing  or  act  for 
the  plaintiff  exclusively. 

Injunctions  have  also  been  granted  to  restrain  an  author,  who 
had  covenanted  not  to  do  anything  detrimental  to  the  sale  of  a 
book  which  he  had  sold  to  the  plaintiff,  from  publishing  a  rival 
work  on  the  same  subject,  and  to  restrain  the  carrying  on  of 
certain  trades  by  a  lessee  contrary  to  the  covenants  of  his  lease.^ 

'See  Partnership,  post,  §  700. 
^Ante,  §  41. 

REVIEW. 

JIMEDIES  FOR  BREACH  OF   CONTKACT. 

1.  Define  damages  and  state  whether  common  law  affords  any  other 
remedy  for  the  breach  of  a  contract. 

2.  What  is  the  object  of  awarding  damages  for  breach  of  contract — 
to  punish  the  defendant,  or  to  indemnify  the  plaintiff  for  his  loss,  or 
is  it  both? 

3.  What  is  the  usual  measure  of  damages  for  breach  of  contract  to 
pay  money  at  the  appointed  time? 

4.  What  are  nominal  damages?     What  are  liquidated  damages? 

5.  Distinguish  between  liquidated  damages  and  a  penalty. 

6.  What  are  exemplary  damages,  and  in  what  class  of  cases  are  they 
awarded? 

7.  The  contract  for  the  payment  of  money  only  on  a  day  certain  pro- 
vides that  upon  default  in  paying  upon  the  appointed  time  the  defendant 
should  pay  double  the  amount  by  way  of  liquidated  damages.  What 
damages  can  be  recovered  for  breach  of  the  contract? 

8.  A  makes  a  valid  contract  to  sell  B  a  tract  of  land  which  the  latter 
desires  as  a  homestead.  A  refuses  to  convey  at  the  appointed  time.  Wlttt 
is  the  most  efficient  remedy  open  to  B  either  at  law  or  in  equity? 


"^    CHAPTER  XIX. 

DISCHARGE  OF  RIGHT  OF   ACTION    RESULTING   FROM    BREACH LIM- 
ITATION OF  ACTIONS — ACCORD  AND  SATISFACTION ARBITRATION 

AND  AWARD. 

Limitation  of  Actions. 

§  332.  General  principle. — It  is  a  maxim  both  of  law  and  pol- 
icy that  laws  should  assist  the  vigilant,  and  not  those  who  sleep 
over  their  rights.  While  this  principle  is  best  and  most  frequently 
exemplified  by  certain  statutes,  called  Statutes  of  Limitations,  the 
object  of  which  is  to  bar  out  stale  and  doubtful  claims  by  taking 
away  the  remedy  for  their  enforcement  after  a  certain  period  of 
quiescence  on  the  part  of  the  creditor,  there  are  some  other  mat- 
ters which  may  be  profitably  examined  first. 

§  333.  Common  law— Stale  debt — Presumption. — While  the 
creditor's  delay,  however  long,  in  suing,  did  not  debar  him  of  his 
remedy  or  destroy  his  debt  at  common  law,  yet  the  lapse  of  twenty 
years  raised  a  presumption  that  the  debt  had  been  paid,  whether 
it  was  due  on  specialty,  on  judgment,  or  on  simple  contract,  pro- 
vided there  had,  in  the  meantime,  been  no  recognition  of  it  by  the 
debtor.  Furthermore,  courts  of  equity  and  of  admiralty  fre- 
quently refuse  to  enforce  claims  which,  from  lapse  of  time,  they 
deem  to  have  grown  stale  and  to  be  prosecuted  in  bad  faith.  Such, 
in  outline,  is  the  law,  independent  of  the  Statute  of  Limitations, 
still  acted  upon  in  cases  the  statute  does  not  reach. 

§  334.  The  Statute  of  Limitations. — What  was  at  common 
law  a  mere  presumption  the  Statute  of  Limitations  has  raised  into 
a  positive  bar,  by  providing  that  actions  for  the  enforcement  of 
certain  debts  and  claims  must  be  commenced  within  a  certain  time 
or  not  at  all.  The  statute  says,  in  effect,  to  plaintiffs :  "You  have 
had  a  reasonable  time  during  which  doors  of  the  courts  have  been 
open  and  their  machinery  ready  to  move  in  your  behalf,  you  have 

(145) 
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failed  to  avail  yourself  of  the  privilege  accorded  you,  and  novkf, 
the  time  having  expired,  the  courts  are  closed  against  you,  for 
were  this  not  so  litigation  would  be  perpetual,  titles  would  never 
be  at  rest,  courts  would  be  flooded  with  stale  and  doubtful  claims, 
and  parties  mi^ht  be  called  upon  to  pay  again  what  they  had  paid 
before,  or  else  to  preserve  their  receipts  and  vouchers  indefinitely." 
After  the  Statute  of  Limitations  has  thus  cut  off  the  remedy  upon 
a  debt  or  claim,  it  is  said  in  popular  language  to  be  "outlawed," 
or,  in  law  phrase,  to  be  "barred." 

§  335.  Destroys  the  remedy,  not  the  right. — The  statute,  it  is 
said,  bars  the  remedy,  and  not  the  right.  The  contract  or  debt 
is  still  in  existence  as  a  moral  obligation,  according  to  most  courts, 
though  there  is  no  remedy  for  its  enforcement  after  the  lapse  of 
the  statutory  time.  Thus,  a  lien  on  personal  property  by  pledge 
is  not  destroyed'  by  the  running  of  the  statute  against  the  debt, 
though  the  remedy  by  action  to  recover  the  debt  is  gone.^ 

§  336.  Hovi?  long  the  statute  runs. — While  the  general  rules 
pertaining  to  the  interpretation  of  the  Statutes  of  Limitations 
have  considerable  uniformity  and  permanence,  the  periods  al- 
lowed in  different  states  within  which  actions  of  various  kinds 
must  be  commenced  differ  from  each  other,  and  are  occasionally 
changed,  rendering  it  impracticable  to  give  a  compend,  analysis, 
or  index  of  the  different  statutes.  In  the  majority  of  states  the 
time  for  the  commencement  of  actions  upon  most  simple  contracts 
is  limited  to  six  years  after  the  cause  of  action  accrued.  Upon 
sealed  contracts,  the  time  is  often  ten  and  even  twenty  years,  and 
the  same  or  a  longer  time  is  allowed  for  the  enforcement  of 
judgments. 

§  337.  When  the  statute  begins  to  run. — The  statutes  always 
provide  that  actions  shall  be  brought  within  some  specified  time 
"after  the  cause  of  action  has  accrued/'  that  is,  from  the  time  an 
action  might  have  been  brought.  Thus,  if  credit  be  given,  the 
statute  begins  to  run  not  from  the  date  when  the  debt  was  con- 
tracted, but  from  the  time  when  payment  is  due.  So,  against  a 
debt  payable  on  the  happening  of  a  certain  event  or  contingency, 

^Post.  §  970. 
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the  statute  begins  to  run  from  the  happening  of  such  event  or 
contingency.  In  all  cases  where  demand  is  necessary  to  fix  the 
liability  of  a  party,  the  statutory  time  is  computed  from  the  date 
of  the  demand  and  not  from  the  date  of  the  contract,  or  other 
matter  upon  which  the  debt  is  based.  Upon  notes  and  other 
obligations  for  the  payment  of  money  only  "on  demand,"  the 
statute  runs  from  the  date  of  the  debt  and  not  from  the  date  of  an 
actual  demand,  for  it  is  held,  somewhat  harshly,  that  no  demand 
in  fact  is  necessary  to  perfect  the  creditor's  right  of  action,  the 
suit  itself  being  sufficient  demand.  But  whether  this  applies  to 
bankers'  certificates  of  deposit  is  variously  decided.  That  it  does 
not  run  against  an  ordinary  deposit  in  bank  subject  to  check,  until 
demand  is  actually  made  or  some  act  of  the  banker  has  dispensed 
with  it,  seems  well  settled.  An  obligation  for  the  payment  of 
money,  specifying  no  time  of  payment  is  payable  in  legal  effect 
on  demand,  and  the  statute  runs  from  its  date. 

§  338.  Mutual  accounts. — In  the  case  of  mutual  accounts,  that 
is,  those  containing  both  debits  and  credits,  most  courts  recognize 
an  exception  to  the  general  rule,  and  the  statute  is  held  to  run, 
not  against  each  item  separately  from  its  date,  but  against  the 
balance  from  the  date  of  the  last  item.  But  the  account  must  be 
open  and  current  and  must  consist,  not  of  items  on  one  side  only, 
but  of  mutual  credits,  which  it  appears  the  parties  intended  should 
be  set  off  against  each  other.  Mere  charges  on  one  side  and 
payments  on  the  other  do  not,  it  seems,  suffice. 

§  339.  Matters  postponing  or  interrupting  the  running  of  the 
statute. — It  is  generally  stated  that  once  the  statute  has  com- 
menced to  run  nothing  can  ever  interrupt  it.  This  is  true  unless 
the  statute  itself  expressly  provides  otherwise.  All  the  statutes, 
however,  make  exceptions,  and  certain  matters  will,  by  the  ex- 
press terms  of  the  statute,  either  prevent  it  from  beginning  to  run, 
or  interrupt  its  running  after  it  has  commenced. 

The  infancy  or  insanity  of  the  plaintiff  is  an  almost  universal 
exception  that  postpones  the  running  of  the  statute.  But  insanity 
of  a  plaintiff  occurring  after  the  cause  of  action  has  accrued  will 
not  postpone  the  running  of  the  statute,  unless  it  is  expressly  so 
provided. 
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Absence  of  the  plaintiff  "beyond  seas,"  meaning  out  of  the 
state,  or,  sometimes,  the  United  States,  is  an  exception  in  some 
statutes. 

By  most  of  the  statutes  the  absence  of  the  defendant  from  the 
state  or  country  where  the  cause  of  action  accrues,  is  an  exception 
postponing  the  running  of  the  statute.  Absence  from  the  state 
when  the  cause  of  action  accrues  must  be  distinguished  from  sub- 
sequent absence  or  removal  from  the  state.  Such  subsequent 
absence  or  removal  will  interrupt  the  running  of  the  statute  only 
where  it  is  expressly  so  provided,  and  is  independent  of  provisions 
as  to  absence  at  the  time  the  cause  of  action  accrues,  and  a  resi- 
dence out  of  the  state  must  usually  be  acquired,  at  least  for  the 
time  being.  A  mere  temporary  absence  upon  business  or  pleasure 
is  not  enough. 

§  340.  How  as  to  fraud  concealed. — In  many  jurisdictions,  in- 
cluding the  United  States  courts,  it  is  the  settled  rule  that  in  cases 
of  fraud,  concealed  by  the  plaintiff  from  the  defendant,  the  statute 
runs,  in  equity  at  least,  not  from  the  time  the  cause  of  action 
accrued,  but  from  the  time  the  plaintiff  discovered  it,  or  might 
with  reasonable  diligence  have  discovered  it. 

§  341.  New  promise — Acknowledgment. — Any  fresh  and  un- 
equivocal promise  to  pay  a  debt  once  barredby  the  statute  revives 
the  remedy  and  causes  the  statute  to  run  anew  from  the  date  of 
such  promise.  Such  new  promise  gives  rise  to  a  new  cause  of 
action  founded  upon  the  old  debt  as  a  consideration.  And  a  new 
promise  to  pay  a  debt,  made  after  the  statute  has  commenced  to 
run  but  before  the  original  cause  of  action  has  been  barred,  causes 
the  statutory  time  to  run  anew  from  the  date  of  the  new  promise. 

§  342.    Sufficiency  of  promise  or  acknowledgment — Writing. 

— A  new  promise,  direct  and  unequivocal,  to  pay  the  debt  is  suffi- 
cient. But  if  it  be  to  pay  upon  condition,  as  when  able,  or  when 
in  funds,  the  plaintiff  must,  in  order  to  recover  on  the  new  prom- 
ise, show  performance  of  the  condition,  as,  that  the  defendant  was 
able  or  in  funds.  A  bare  admission  by  the  debtor  without  more, 
that  he  owes  the  debt,  will  not,  in  most  states,  remove  the  bar  of 
the  statute.     It  must,  to  have  that  effect,  be  consistent  with  a 
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promise  to  pay,  so  that  the  law  can  infer  such  promise  from  the 
acknowledgment  itself.  If  accompanied  by  a  distinct  refusal  to 
pay,  it  would  be  everywhere  insufficient.  But  further  the  de- 
cisions are  not  harmonious.  In  many  states  a  new  promise  or 
acknowledgment  must  be  in  writing  and  signed  by  the  party  to  be 
charged;  though  otherwise,  as  to  its  sufficiency,  it  is  tested  by 
ordinary  rules.  This  does  not  change  the  effect  of  part  payment, 
so  as  to  require  written  evidence  thereof,  except  in  a  few  states. 

§  343.  Part  payment. — Part  payment  of  principal  or  interest 
usually  causes  the  statute  to  run  anew,  whether  the  debt  has  been 
barred  or  not,  on  the  ground  that  as  actions  speak  louder  than 
words,  it  furnishes  a  ground  for  implying  a  new  promise  to  pay. 
The  part  payment  may  be  in  property  or  in  securities  accepted  by 
the  creditor.  The  payment  must  be  made  as  a  part  of  a  larger  debt, 
otherwise  it  will  be  a  payment  only  so  far  as  it  goes,  leaving  the 
balance  outlawed  as  before.  If  there  is  a  distinct  denial  of  any 
debt  beyond  the  sum  actually  paid,  the  bar  of  the  statute  will  re- 
main as  to  the  rest. 

§  344.  By  whom. — The  acknowledgment  or  part  payment  must 
be  made  by  the  debtor  or  his  authorized  agent,  and  except  in  a 
few  states  it  must  be  made  to  the  creditor  or  his  authorized  agent. 
Whether  one  of  several  joint  debtors  not  a  partner,  and  not 
specially  authorized  to  bind  the  others  by  a  part  payment,  new 
promise,  or  acknowledgment,  can  take  the  debt  out  of  the  statute 
as  to  the  rest,  has  been  differently  decided.^  Statutes  frequently 
cover  this  point. 

Accord  and  Satisfaction. 

§  345.  Definition. — Accord  and  satisfaction  is  a  com.mon  meth- 
od of  discharging  a  cause  of  action,  whether  it  arises  from  a 
breach  of  a  contract  or  the  commission  of  a  tort,  and  may  be  de- 
fined as  the  substitution  of  a  new  agreement  between  the  parties 
in  satisfaction  of  such  a  cause  of  action  and  an  execution  of  such 
agreement.     Thus,  A  owes  B  $50;  A  gives,  and  B  receives,  a 

*Post,  §  718. 
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cow,  in  full  satisfaction  of  the  debt ;  such  debt  is  discharged  as 
completely  as  if  it  had  been  fully  paid  in  money. 

§  346.  The  rule  of  consideration  herein. — The  rule  of  consid- 
eration has  received  a  somewhat  strained  and  technical  application 
to  the  subject  before  us.  Thus,  if  in  the  case  above,  B  had  agreed 
to  forego  the  debt  without  payment  or  without  performance,  such 
agreement  would  be  no  defense  in  the  absence  of  a  sealed  release, 
upon  the  ground  that  there  was  no  consideration  for  B's  agree- 
ment to  waive  his  rights ;  and  had  A  paid  and  B  received  $25  in 
full  satisfaction  of  the  $50  debt,  the  satisfaction  would  have  been 
good  only  to  the  extent  of  the  amount  actually  paid,  upon  the 
ground  that  B  had  no  consideration  for  his  promise  to  forego  the 
rest.  But  while  the  rule  exemplified  by  these  cases  is  settled  in 
the  common  law,  it  is  said  to  be  entirely  technical  and  not  very 
well  supported  by  reason.  The  courts,  therefore,  have  been 
equally  technical  in  finding  a  consideration  beyond  the  part  pay- 
ment to  support  the  defense  of  accord  and  satisfaction,  and  in  a 
few  of  them  the  rule  has  been  changed  by  statute  or  repudiated 
by  the  courts. 

§  347.  What  a  sufficient  consideration. — If,  in  consideration 
that  the  debtor  will  pay  a  part  before  the  debt  is  due,  or  at  a  dif- 
ferent place,  the  creditor  agrees  to  forego  the  rest,  this  is  suffi- 
cient, and  a  payment  and  acceptance  of  the  part  at  the  earlier  date 
or  at  such  different  place  will  discharge  the  debt. 

And  if  the  debt  is  unliquidated,  uncertain  or  in  dispute,  the  pay- 
ment or  acceptance  in  full  of  a  smaller  sum  than  may  ultimately 
prove  to  be  due  is  a  complete  satisfaction. 

And  if  in  discharge  of  a  money  debt  the  creditor  accepts  in 
full  some  different  thing,  as  merchandise  or  services,  he  cannot 
sue,  for  the  law  will  not  disturb  the  estimate  of  value  which  the 
parties  have  made,  though  the  thing  received  be  clearly  less  in 
value  than  the  debt.  Upon  the  same  principle,  if  the  creditor 
receives  in  full  satisfaction  the  obligation  of  a  third  person,  though 
for  a  less  sum,  the  debt  is  discharged,  and  the  debtor's  own  ne- 
gotiable note  given  and  accepted  in  full  is  a  satisfaction  of  a  larger 
debt,  has  been  held  a  complete  discharge,  the  consideration  being 
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the  supposed  benefit  to  the  creditor  arising  from  its  transferable 
quality. 

If,  in  satisfaction  of  a  larger  sum,  the  creditor  takes  the  debtor's 
mere  promise  of  a  smaller  sum,  the  residue  is  not  discharged  ex- 
cept as  above.  But  if  the  debtor's  promise  to  pay  a  smaller  sum  is 
accepted,  provided  it  be  secured  by  surety  or  by  pledge  or  lien,  and 
this  is  done,  the  satisfaction  is  complete. 

§  348.  Same — Several  creditors — Composition — Sealed  re- 
lease.— If  several  creditors  of  the  same  debtor  agree  with  the 
debtor  and  each  other  to  accept  in  full  satisfaction  less  than  is 
really  due,  all  are  bound  as  soon  as  the  part  payment  is  made,  for 
the  forbearance  of  each  is  supposed  to  benefit  the  others  who 
might  otherwise  lose  their  debts.  Such  an  agreement  is  called  a 
composition  with  creditors,  and  if  it  is  embodied  in  a  sealed  writ- 
ing the  instrument  is  called  a  composition  deed.  Yet  all  are  bound 
if  they  have  all  agreed,  even  where  there  is  no  seal,  provided  they 
have  not  been  defrauded^  and  the  debtor  has  performed  or  offered 
to  perform  his  part  of  the  agreement. 

Composition  Agreement — Brief  Form. 

We,  the  undersigned,  creditors  of of ,  hereby  on  behalf  of  our- 
selves and  our  respective  firms  severally  agree  with  the  said  debtor  that 

on  payment  to  us  respectively  of  a  composition  of  •  per  cent,  on 

the  amount  of  our  respective  claims  against  him  as  stated  below  within 

days  from  this  date,  we  will  respectively  accept  the  same  in  full 

satisfaction  of  our  several  claims,  and  give  him,  at  his  expense,  a  release 

or  other  discharge  from  our  several  claims  accordingly.    Dated  this 

day  of  '—,  19—. 

A  single  creditor  may  release  his  debtor  by  an  instrument  under 
seal  without  payment  of  the  whole  or  any  part  of  the  debt,  for 
the  seal  imports  consideration,  or,  more  properly,  supplies  the 
place  of  it. 

General  Release. 

Know  all  men  by  these  presents,  that  I,  of  ,  do  hereby 

remise,  release,  and  forever  discharge  of  ,  his  heirs,  execu- 
tors, and  administrators,  of  and  from  all  and  all  manner  of  actions,  and 

'Ante.  I  228. 
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causes  of  action,  suits,  debts,  dues,  accounts,  bonds,  covenants,  contracts, 
agreements,  judgments,  claims,  and  demands  whatsoever  in  law  or  equity, 

which  against  the  said  I  ever  had,  now  have,  or  which  my  heirs, 

executors,  administrators,  or  assigns,  or  any  of  them,  hereafter  can,  shall, 
or  may  have,  for  or  by  reason  of  any  cause,  matter,  or  thing  whatsoever, 
from  the  beginning  of  the  world  to  the  date  of  these  presents.     In  witness 

whereof  I  have  hereunto  set  my  hand  and  seal  the  day  of , 

19_.  [seal.] 

§  349.  Accord  executory. — It  is  generally  laid  dowm  that  ac- 
cord without  satisfaction  is  no  bar.  This  means  that  unless  the 
debtor  has  given  and  the  creditor  received  what  it  was  agreed 
upon  between  them  should  satisfy  the  debt,  there  is  no  defense  to 
an  action  for  the  original  claim.  But  this  does  not  mean  that  the 
acceptance  of  a  new  promise  in  place  of  the  old  is  not  a  good 
defense  where  it  is  the  clear  intention  of  the  parties  that  the  new 
promise  rather  than  its  performance  shall  satisfy  the  debt,  as 
where  a  debtor's  note  is  received  in  absolute  payment  of  a  pre- 
existing obligation. 

Arbitration  and  Award. 

§  350.  In  general. — There  is  a  growing  tendency  among  busi- 
ness men  to  avoid  the  courts  and  to  settle  their  disputes  by  arbi- 
tration before  persons  of  their  own  choosing.  They  often  feel 
that  they  can  obtain  a  more  intelligent,  prompt  and  satisfactory 
determination  from  the  experienced  and  sensible  lawyers  and 
merchants  whom  they  select  than  they  can  expect  from  the  aver- 
age jury. 

Arbitration  is  the  investigation  and  determination  by  one  or 
more  unofficial  persons,  called  arbitrators,  of  matters  in  dispute  be- 
tween contending  parties,  who  have  chosen  them  to  determine  the 
same.  The  agreement  or  contract  by  which  the  parties  undertake 
to  refer  to  arbitration  is  called  a  submission.  The  judgment  of 
the  arbitrators,  and  also  the  paper  on  which  it  is  written,  is  called 
an  award.  Generall)'  all  civil  matters  of  doubt  or  difference  may 
be  submitted  to  arbitration  unless,  in  some  states,  they  involve  the 
title  to  land. 

§  351.    Arbitration    purely   voluntary — The    submission. — A 
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submission  to  arbitration  is  a  purely  voluntary  act  on  the  part  of 
the  disputants.  But  in  many  states  are  statutes  which,  while  they 
do  not  make  arbitration  compulsory,  prescribe  a  certain  form 
for  the  submission,  and  provide  specially  for  the  enforcement 
of  awards  where  the  parties  have  proceeded  in  strict  accordance 
with  the  statute. 

The  submission,  at  common  law,  may  be  oral  or  in  writing, 
sealed  or  unsealed.  But  where  the  thing  in  controversy  can  be 
transferred  only  by  writing  or  under  seal,  an  award  purporting 
to  pass  the  title  is  void  unless  the  submission  was  in  writing  or 
under  seal.  Submission  under  statutes  must  be  in  the  form  pre- 
scribed by  the  legislature. 

§  352.  Effect  of  submission  on  the  jurisdiction  of  courts. — 
While  an  agreement  to  refer  legal  disputes  to  arbitration  may  be 
valid,  no  such  agreement  can  oust  of  their  jurisdiction  the  ordi- 
nary tribunals  to  which  a  litigant  might  appeal,  and  no  court  of 
equity  will  enforce  it.  The  party  refusing  to  abide  by  his  agree- 
ment to  arbitrate  may  still  resort  to  the  courts,  but  may  be  liable, 
in  an  ordinary  action  for  damages,  for  breach  of  his  agreement  to 
arbitrate.  But  as  parties  to  contracts  may  bind  themselves  by 
stipulated  damages,*  so  they  may  bind  themselves  by  express 
agreement  that  the  amount  of  damages  shall  be  settled  or  deter- 
mined by  arbitrators  before  any  suit  shall  be  brought.  When 
such  is  the  case,  arbitration  or  an  offer  to  arbitrate  the  amount  of 
damages  is  a  condition  precedent  to  the  right  to  sue." 

§  353.  Effects  of  award — Impeachment. — An  award  once 
properly  made  is  binding  on  the  parties.  It  operates  between  them 
substantially  as  a  judgment  of  a  court,  and  while  unimpeached  for 
cause,  it  is,  in  like  manner,  final  and  conclusive  as  to  all  matters 
submitted  and  passed  upon.  But  if  an  award  is  clearly  the  result 
of  fraud,  partiality  or  misconduct  on  the  part  of  the  arbitrators, 
it  will  be  set  aside.  To  hear  the  statements  or  talk  with  a  party 
privately  touching  the  matters  in  dispute  before  the  award  is  made 
up  is  misconduct.     It  seems  to  be  the  prevaiHng  view,  however, 

'Ante,  §  325. 
'Post,  §  1120. 
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that  an  error  of  law,  or  a  mistaken  judgment  as  to  the  existence  of 
given  facts,  is  not  ground  for  impeaching  the  award  and  throwing 
the  case  into  the  courts  for  a  retrial.  Generally,  in  order  to  be 
vaHd,  the  award  must  cover  all  the  matters  embraced  in  the  sub- 
mission. 

REVIEW. 

DISCHARGE   OF   EIGHT   OF   ACTION. 

1.  What  is  the  Statute  of  Limitations  and  what  is  its  policy  and  pur- 
pose? 

2.  After  the  lapse  of  what  time,  if  any,  does  the  common  law  presume 
the  payment  of  a  debt?    See  Bean  v.  Tonnele,  94  N.  Y.  381. 

3.  How  long  a  time,  in  your  state,  has  a  creditor  to  sue  on  a  simple 
contract,  and  within  what  time  must  he  bring  an  action  for  the  enforce- 
ment of  a  sealed  one? 

4.  A  gives  his  note  to  B  specifying  no  time  of  payment.  When  does 
the  Statute  of  Limitations  begin  to  run  against  B?  Would  your  answer 
be  the  same  had  the  note  been  expressly  payable  on  demand? 

5.  Goods  are  sold  on  thirty  days'  time.  When  does  the  Statute  of 
Limitations  begin  to  run  against  the  debt  for  the  price? 

6.  The  payee  of  a  note  is  twenty  years  of  age  when  it  falls  due.  When 
does  the  Statute  of  Limitations  begin  to  run  against  him? 

7.  A  duns  B  for  a  debt  of  $50,  which  is  outlawed,  B  denies  that  he 
owes  the  money,!  but  A  insists,  and,  in  order  to  induce  B  to  pay,  refers 
to  the  poverty  and  the  distress  of  his  family.  B  hands  A  a  twenty-dollar 
gold  piece  saying,  "There ;  I  do  not  owe  you  anything,  but  take  that."  Was 
the  giving  of  the  $20  such  part  payment  as  will  prevent  B  from  setting 
up  the  Statute  of  Limitations  when  sued  for  the  balance?  See  Hale  v. 
Morse,  49  Conn.  481. 

8.  A  owes  B  $50  but  agrees  to  take  $25  in  full  discharge  of  the  debt. 
The  debt  is  due  and  there  is  no  dispute  as  to  its  validity  or  amount.  Is 
B  bound  by  his  agreement,  accepting  the  $25  in  full,  or  can  he  still 
sue  for  the  balance?  Would  the  case  be  altered  at  all  if  B  had  accepted 
the  $25  in  full  for  the  debt,  on  condition  that  it  was  paid  before  anything 
was  due?    Cumber  v.  Wane,  1  Smith's  Lead.  Cas.  439,  and  notes. 

9.    Define  arbitration  and  award. 

10.  A  and  B  agree  to  arbitrate  a  dispute  which  has  arisen  between 
them,  but  A  breaks  his  agreement  to  arbitrate  and  carries  his  case  into 
the  courts.  Will  they  take  jurisdiction  to  grant  him  relief,  or  will  they 
refuse  it  upon  the  ground  of  his  previous  contract  to  arbitrate?  If  they 
will  grant  relief,  then  of  what  force  is  the  contract  to  arbitrate?  See 
Tattersall  v.  Groote,  2  B.  &  P.  131 ;  Phoenix  Ins.  Co.  v.  Badger,  S3  Wis. 
283. 


CHAPTER  XX. 

BY  WHAT  LAW  THE  CONTRACT  IS  GOVERNED. 

§  354.  The  general  rule. — The  laws  of  a  state  or  nation  have 
no  force  or  authority  outside  its  boundaries,  except  so  far  as  it 
is  the  law  or  poHcy  of  other  states  or  nations  to  recognize  and 
enforce  them.  But  the  courts  of  one  state  or  nation  often  recog- 
nize and  give  effect  to  the  laws  of  other  states  and  nations  on  the 
ground,  it  is  said,  of  comity.  The  comity  of  states  and  nations  is 
the  species  of  courtesy,  largely  reciprocal,  existing  between  them, 
arising  from  deference  and  good  feeling,  and  motives  of  policy, 
convenience  and  justice.  For  the  purpose  of  this  discussion  the 
several  states  of  the  union  are  to  be  regarded,  for  most  purposes, 
as  foreign  to  each  other. 

Laying  aside  other  matters  of  private  international  law,  or  the 
conflict  of  laws,  as  the  subject  before  us  is  called,  the  following 
may  be  considered  quite  well  settled  as  applicable  to  contracts 
generally. 

§  355.  Law  of  the  place  of  contracting. — The  law  of  the  place 
where  the  contract  is  made  determines,  in  general,  its  validity  and 
interpretation,  and  if  valid  where  made  it  is  usually  valid  every- 
where, while  a  contract  void  where  made  is  void  in  every  other 
place.  But  the  rule  that  a  contract  valid  where  made  is  valid 
everywhere  is  subject  to  the  important  exception  that  no  state 
will  recognize  as  valid  any  contract  that  is  contrary  to  the  policy 
of  its  laws,  or  destructive  of  the  interests  of  its  citizens,  or  con- 
trary to  its  notions  of  good  morals,  or  in  fraud  of  its  laws,  though 
such  contract  was  perfectly  valid  where  made. 

§  356.  Place  of  performance. — Subject  to  the  rules  above,  the 
law  of  the  place  where  the  contract  is  made  ordinarily  determines 
for  all  courts  in  all  places  its  validity  and  construction.  But  this 
is  true  only  where  the  contract  is  to  be  performed  where  made. 
If  it  appears  that  a  contract  made  in  one  place  was  intended  to  be 

(155) 
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performed  in  another  place,  or  was  made  with  unmistakable  refer- 
ence to  its  laws,  then  it  will  be  governed,  as  to  its  construction, 
validity,  obligation  and  performance,  by  the  law  of  the  latter 
place. 

§  357.  Real  property. — Land  is  governed  by  the  law  of  the 
place  where  it  is  situated,  and  the  title  thereto  can  be  acquired  and 
lost,  whether  by  grant,  by  contract,  or  by  operation  of  law,  only 
in  the  manner  prescribed  by  the  law  of  the  place  where  it  lies. 

§  358.  Place  of  enforcement — Remedy. — The  remedy  and  pro- 
cedure for  the  enforcement  of  a  contract  is  governed,  as  a  rule, 
solely  by  the  law  of  the  place  where  the  remedy  is  sought ;  for 
courts  cannot  adopt  the  remedies  and  forms  of  trial  prevailing 
in  foreign  courts  without  great  and  manifest  inconvenience.  So 
a  court  applies  the  statute  of  limitations  in  force  where  it  sits, 
whether  the  debt  is  barred  by  the  statutes  of  the  state  or  country 
where  the  contract  was  made  or  to  be  performed,  or  not,  unless, 
by  the  law  of  the  place  where  the  contract  was  made,  the  statute 
was  so  framed  as  to  destroy  the  right  as  well  as  the  remedy. 

REVIEW. 

LAW    OF    PLACEX 

1.  A  conveyance  of  land  situated  in  New  York  is  made  without  seal  or 
witnesses  in  a  state  wliere  neither  is  required.  The  New  York  law  re- 
quires both.     Does  the  deed  pass  the  legal  title  to  the  land? 

2.  Two  citizens  of  England  about  to  leave  for  home  make  a  contract 
in  Boston  touching  something  to  be  done  in  England  immediately  upon 
their  return.  Is  the  contract  governed  by  the  law  of  England  or  Mas- 
sachusetts ? 

3.  Parties  make  in  California  what  would  be  deemed  a  gaming  con- 
tract in  Illinois.     It  is  valid  in  California.    Will  it  be  enforced  in  Illinois? 


CHAPTER  XXI. 

NEGOTIABLE  CONTRACTS,  WITH  PARTICULAR  REFERENCE  TO  BILLS  OF 
EXCHANGE,  BANK  CHECKS  AND  PROMISSORY  NOTES. 

§  359.  In  general. — Having  discussed  the  rules  generally  ap- 
plicable to  all  contracts  we  will  now  discuss  a  special  class  of  con- 
tracts that  probably  play  the  most  important  part  of  all  in  modern 
commercial  and  economic  operations.  They  are  called  negotiable 
instruments,  and  form,  as  it  were,  a  kind  of  exchange  medium  or 
substitute  for  money,  economizing  the  use  of  currency  and  the 
precious  metals  to  an  enormous  degree.  In  fact  their  very  use 
as  a  substitute  for  money  has  formulated  as  to  them  a  body  of  law 
in  many  respects  quite  different  from  that  which  governs  ordinary 
contracts.  The  instruments  in  question  are,  most  commonly,  bills 
of  exchange,  promissory  notes  and  bank  checks,  for  to  them  the 
quality  of  negotiability  is  most  frequently  annexed. 

§  360.  Law-merchant — Codification — The  "Negotiable  In- 
struments Law." — This  branch  of  the  law,  as  elsewhere  ex- 
plained, is  peculiarly  a  creature  of  the  law-merchant,^  from 
which  it  was  imported  into  England  and  crystallized  in  the 
English  common  law.  It  was  codified  in  that  country  in  1882, 
by  what  is  known  as  the  Bills  of  Exchange  Act.  Its  codifi- 
cation has  also  taken  place  in  this  country  by  the  adoption  in 
the  District  of  Columbia  and  about  forty  states  and  territo- 
ries within  the  last  decade,  of  a  uniform  act  embodying  much 
of  the  English  act,  proposed  and  promoted  by  the  Amer- 
ican Bar  Association  and  known  as  the  Negotiable  Instru- 
ments Law.  The  main  objects  of  this  code  are  to  produce 
uniformity  in  the  law  of  the  several  states  on  this  impor- 
tant subject,  and  to  preserve  and  present  its  existing  rules,  as 

M»te,  §  7. 
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reflected  by  the  current  of  the  best  judicial  authority  and  existing 
legislation,  in  plain  and  intelligible  terms.  What  follows,  there- 
fore, mainly  consists  of  this  code  or  uniform  statute  with  such 
notes  and  other  introductory,  explanatory  and  illustrative  matter 
as  seems  best  adapted  to  bring  out  its  meaning  and  show  its  prac- 
tical application  in  everyday  use.  The  act  itself,  it  should  be  re- 
membered, is  not  a  piece  of  original  legislation,  but  is  mainly  an 
expression  in  statute  form  of  the  rules  of  the  law-merchant  as 
they  previously  existed  in  England  and  this  country  as  declared 
by  the  courts.  In  fact,  in  cases  not  covered  by  it,  the  rules  of  the 
law-merchant  govern  by  the  express  terms  of  the  code  itself. 

This  code  will  be  referred  to  hereafter  as  the  Negotiable  In- 
struments Law,  or  simply  as  "the  statute,"  or  "the  act." 

The  text  follows  the  order  as  well  as  the  precise  language  of 
the  act.  While  this  order  may  not  be  the  most  convenient  for 
the  classroom,  it  has  been  thought  that  this  disadvantage  is  more 
than  counterbalanced  by  presenting  the  provisions  of  the  law  in 
the  order  in  which  they  are  found  in  the  statute  books. 

In  view  of  this  last  statement  and  in  view  of  the  fact  that 
students,  particularly,  may  not  be  familiar  with  the  common 
forms  and  general  uses  of  negotiable  instruments,  a  few  intro- 
ductory paragraphs  upon  those  subjects  seem  practically  in- 
dispensable. 

§  36L  Negotiability  defined  and  contrasted  with  assignabil- 
ity.— We  have  already  seen  that  the  rights  under  a  contract  may 
usually  be  assigned,  so  that  the  assignee  or  purchaser  of  them  may 
sue  and  recover  if  the  party  from  whom  he  derived  his  title  could. 
We  have  also  seen  that  the  assignee  of  an  ordinary  debt  or  chose 
in  action  is  subject  to  be  met  in  the  enforcement  of  his  claim  by 
whatever  defenses  existed  or  arose  between  the  debtor  and  orig- 
inal creditor,  not  only  at  the  time  of  assignment,  but  down  to  the 
time  when  the  debtor  had  notice  of  it.  Furthermore,  the  assignee 
is  permitted  to  sue  at  law,  in  the  absence  of  statute,  only  in  the 
name  of  his  assignor.^* 

^^Ante,  §  231,  et  seq. 
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If  an  instrument  is  negotiable,  however,  its  assignment  in  con- 
formity with  mercantile  custom  or  the  rules  of  the  statute  gives 
the  assignee  a  legal  title.  No  notice  to  the  debtor  is  necessary  to 
perfect  this  title,  and  the  assignee  inay  enforce  payment  by  suit  in 
his  own  name  free  from  defenses  or  defects  of  title  not  apparent 
upon  the  face  of  the  paper,  of  which  he  had  neither  knowledge 
nor  notice  at  the  time  he  took  it  and  gave  value  for  it.  A  negoti- 
able instrument  is  thus  analogous  to  money,  for  one  who  honestly 
takes  coin  or  currency  from  a  thief  or  a  finder  without  knowledge 
of  the  loss  or  theft,  giving  value  for  it,  can  hold  it  against  the 
world,  including  the  true  owner.  In  fact,  this  very  rule  as  to 
theft  or  finding  applies  to  negotiable  instruments  which,  being 
payable  to  bearer  or  indorsed  in  blank,  are  transferred  like  money 
by  mere  delivery.  These  rules  are  grounded  upon  both  mercantile 
custom  and  public  policy  which  demands  that  both  money  and  the 
instruments  which  do  its  work  should  be  taken  fearlessly,  so  that 
their  circulation  will  be  encouraged  and  promoted. 

§  362.  What  instruments  are  negotiable. — Originally  the 
quality  of  negotiability  was  conferred  by  the  custom  of  mer- 
chants upon  foreign  bills  of  exchange  alone.  Later  it  was  extended 
to  domestic  bills,  promissory  notes  and  bank  checks.  But  even 
these  instruments  may  be  drawn  in  such  form  as  to  be  non-nego- 
tiable. When  so  drawn  they  are  subject,  in  general,  to  the  ordi- 
nary law  of  assignment. 

§  363.  Bills  of  exchange,  definition,  nature  and  use. — A  bill 
of  exchange  is  an  unconditional  written  order  by  one  person  upon 
another,  directing  him  to  pay  to  a  third  person,  or  to  his  order, 
or  to  the  bearer,  a  sum  of  money  therein  named.^''  The  term 
draft  is  sometimes  used  as  the  equivalent  of  bill  of  exchange,  but 
it  is  a  more  general  term  and  includes  other  orders  for  money, 
or  even  for  goods.  The  party  who  draws  a  bill  is  called  the 
drawer;  the  party  upon  whom  it  is  drawn  is  called  the  drawee, 
and  the  party  in  whose  favor  it  is  drawn  is  called  the  payee. 

'bPost,  §  49S. 
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Bills  of  exchange  are  commonly  in  the  following  form : 
Foreign  Bill. 

Exchange  f^^^OOs-    ,  .Aoyi(iiiailuyi<^,  ^JijiM  \,l?loS. 

([jyyiitAA  iMyi^jMlttAJ -  ■     ly/y <^/A^ First 


JtuJJ. 


i/jCm4u^  ,. 


Inland  Bill. 


^y>^>^rg^,^j{%/«v^.y^<^,  /^ ,y ^^^^  Uff^^Jr^y  JS,i^^^  A/et^r^^y 


■an^  nlir/t^talevvfram  vxi^ioiuOHiraf^raistMeMllana  tnt/t/AUam^ysfies  eitdSptr  ee/U.  ui&nsi* 


^fi^y-g^'g-^-^ 


^>L>^   \.4^-^ 


As  illustrating  the  use  of  the  foreign  bill,  suppose  the  Consoli- 
dated Cutlery  Company  of  London  has  sold  the  Harper  Importing 
Co.,  of  Baltimore,  $4,500  worth  of  cutlery  and  Thomas  Drews  & 
Bro.,  of  London,  have  bought  of  Arthur  Joyce,  of  Baltimore,  a 
quantity  of  leather  worth  a  like  sum.  The  Cutlery  Company 
draws  this  order  on  the  Harper  Company  in  favor  of  Thomas 
Drews  &  Bros.,  who  indorse  it  on  the  back,  "Pay  to  the  order  of 
Arthur  Joyce,"  and  send  it  to  Joyce,  who  presents  it  to  the  Harper 
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Company,  ihe  Harper  Company  writes  an  acceptance  upon  it  as 
in  the  form  above  and  pays  it  to  Joyce  or  his  indorsee  when  it  ma- 
tures. So  far  as  the  transportation  of  the  money  is  concerned, 
the  cutlery  and  the  leather  have  been  made  to  pay  for  each  other, 
without  withdrawing  coin  or  currency  from  the  channels  of  trade 
and  without  expense  for  insurance  and  carriage  or  the  trouble 
and  risks  incident  to  the  transportation  of  money  itself.  This 
transaction  is  a  simple  illustration  of  what  is  done  every  day  in 
the  business  world. 

This  bill  has  still  another  use.  It  may  pass  from  hand  to  hand 
very  much  like  money.  Joyce  may,  during  the  ninety  days  it  has 
to  run,  transfer  his  title  to  Jones  by  an  indorsement  like  that 
through  which  he  acquired  it.  Jones  and  others  after  him  may 
transfer  the  bill  in  like  manner  in  the  payment  of  debts  or  in  con- 
sideration of  money  or  goods.  When  it  is  finally  paid  by  the  Har- 
per Company  at  maturity  it  may  have  served  the  purpose  of  money 
in  an  indefinite  number  of  transactions. 

§  364.  Foreign  and  inland  bills. — A  foreign  bill  of  exchange 
is  a  bill  drawn  in  one  state  or  country  and  payable  in  another  state 
or  country ;  an  inland  bill  of  exchange  is  a  bill  drawn  and  made 
payable  in  the  same  state  or  country. 

The  distinction  between  foreign  and  inland  bills  of  exchange 
is  important  for  several  reasons.  If  a  foreign  bill  is  dishonored  by 
non-payment  or  non-acceptance  it  must  be  protested  in  order  that 
the  drawer  may  be  held  liable  for  its  payment.^  The  distinction  is 
also  important  in  determining  what  law  is  to  govern  in  respect  to 
the  validity,  interpretation  and  effect  of  the  contracts  of  the  sev- 
eral parties  interested.  A  bill  drawn  in  one  state  of  the  union  and 
payable  in  another  is  a  foreign  bill. 

§  365.  Sets  of  exchange. — Foreign  bills  of  exchange  are  usu- 
ally drawn  in  triplicate  in  order  to  expedite  their  transmission  and 
insure  their  receipt  by  the  payee.  The  three  bills  are  called  a  set. 
In  law  they  all  constitute  one  instrument,  each  copy  being  so 
worded  as  to  give  warning  of  the  others.    Thus,  the  first  would 
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read,  "Pay  to  the  order  of  A  this  first  of  exchange  (second  and 
third  unpaid),"  and  the  second  and  third  would  give  warning  of 
the  others  in  hke  manner.  Where  one  of  the  bills  of  a  set  is  paid 
the  others  stand  void.  But  the  drawee  should  take  care  not  to 
accept  more  than  one  part,  for  if  he  accepts  more  he' may  be 
liable  to  different  holders  of  the  several  parts.  Only  one  part 
should  be  indorsed  and  negotiated,  for  if  the  payee  negotiates 
two  or  more  parts  he  may  be  liable  as  an  indorser  for  the  pay- 
ment of  them  to  all  the  different  holders  in  whose  hands  they  are 
dishonored. 

§  366.  Note — Definition  and  use. — A  promissory  note  is  an 
unconditional  written  promise  to  pay  to  another's  order  or  to 
bearer  a  specified  sum  of  money  at  a  specified  time.  The  party 
promising  is  called  the  maker,  and  the  party  to  whom  the  promise 
is  made  is  called  the  payee. 

A  negotiable  note  is  commonly  in  the  following  form : 


irtffTTXffr^ttTlrtTWitrftMfMiMitefiltfffiMi^ 


^^yypa^^^ 


f^a^tnt^,/i^y  /(Mt.^^   / 19(XjC~J 


^^ai>&£rr— =_aRer  dateiZpromise  fo  pay 


^p.. 


Tu:nX  pd,  aj-\,fijjLrn. 


Dollars 


'<tAo.^3L. 


i>ue^a^//^ . 


Marks  buys  goods  of  Morrison  on  thirty  days'  time  and 
gives  him  a  note  as  above.  Before  the  term  of  credit  has  expired, 
Morrison  needs  money  or  additional  goods.  Cook  is  willing  to  let 
him  have  either,  provided  he  will  give  him  this  note  against 
Marks.  Morrison  transfers  it  to  Cook  by  indorsing  it  on  the  back, 
"Pay  to  the  order  of  Cook,"  Cook  may  indorse  it  further,  and 
so  may  his  transferee.    The  contract  may  thus  pass  from  hand  to 
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hand  indefinitely,  performing  as  it  goes  the  function  of  money, 
until  it  is  finally  presented  to  Marks  at  maturity  and  paid  by  him. 

§  367.  Certificates  of  deposit — Form,  nature  and  use. — Cer- 
tificates of  deposit  issued  by  banks  and  bankers  are  commonly  in 
the  following  form : 


Th E  SecoN d  National  BaH k    A?^£4^ 


t^ '  y — 


^_^/^^///?;:^fnv/jfri?;^-^..c:t^^^^^J^ 


cf^.^i'-te'i'i^:'^^ 


Such  an  instrument  seems  to  disclose  all  the  essentials  of  a 
negotiable  promissory  note.  The  courts,  almost  without  excep- 
tion, have  held  them  to  be  in  effect  promissory  notes,  and  nego- 
tiable as  such,  provided  the  usual  elements  of  negotiability  are 
present.  They  may  be  transferred  in  the  same  way  as  promissory 
notes,  and  those  who  indorse  them  are  liable  in  the  same  manner 
and  upon  the  same  conditions  as  the  indorsers  of  a  note. 

Even  where  the  certificate  is  expressly  payable  "upon  the  return 
of  this  certificate,"  or  similar  language  is  used,  it  is  held  by  many 
courts  that  no  demand  in  fact  is  necessary  before  a  suit  against 
the  bank,  and  that  the  Statute  of  Limitations  runs  from  the  date 
of  the  instrument,  hke  an  ordinary  note  payable  on  demand.  But 
it  is  the  rule  in  some  states  that  the  Statute  of  Limitations  runs 
only  from  an  actual  demand  of  payment  in  due  form,  and  that 
such  demand  must  precede  suit. 


§  368.    Checks — Definition — Nature  and  use. — If  funds  are 
deposited  in  the  ordinary  way  with  a  banker  they  become  the 
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property  of  the  latter,  who  stands  in  the  relation  of  a  debtor  to  the 
depositor,  the  same  as  any  other  borrower.  The  loan  thus  made 
and  the  debt  thus  created  are  evidenced  by  entries  in  a  small 
book  called  a  pass-book  held  by  the  depositor,  and  by  entries  on 
the  books  of  the  bank.  This  loan  or  debt  the  banker  also  agrees 
to  repay  at  such  times,  in  such  sums  and  to  such  persons  as  the 
depositor  shall  order  or  direct.  The  order  or  direction  is  com- 
monly given  by  check. 

A  check  may  be  defined  as  a  brief  order  or  draft  drawn  by  a 
depositor  upon  his  bank  or  banker,  payable  on  demand.  The 
definition  of  the  "Statute"  is  given  in  section  547.  While  checks 
are  essentially  inland  bills  of  exchange,  and  negotiable  in  like 
manner  whenever  they  contain  the  elements  of  negotiability,  they 
differ  from  the  latter  instruments  in  several  respects.  They  have  no 
days  of  grace  and  require  no  acceptance  distinct  from  prompt 
payment,  and  the  drawer  has  no  reason  to  complain  of  delay  in 
presentment  unless  by  the  intermediate  failure  of  the  bank,  or 
otherwise,  he  suffers  injury. 

The  parties  to  a  check  are  called  the  drawer,  drawee  (bank), 
and  payee,  as  in  a  bill  of  exchange. 


laij  to  the  order  nf      (/J.^ ^     V-k^A^^^cj^  y^^ -  \  (J'^tC   ~ 


^~c:y/^^^ti;i'i^j<^ . 


c^^^R^fT'^y 


While  a  check  has  most  of  the  characteristics  of  a  bill  of  ex- 
change, it  is  in  some  respects  quite  different.  It  is  always  drawn 
upon  a  bank  or  banker,  and  is  payable  upon  demand  without 
grace.     The  importance  of  distinguishing  between   checks   and 
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drafts,  however,  may  not  be  clear  without  some  explanation.  A 
check  is  not  subject  to  the  law  of  acceptance  in  the  ordinary  sense ; 
and  though  it  may  be  certified,  which  is  very  similar  to  acceptance, 
certification  usually  releases  the  drawer,  while  acceptance  of  a  bill 
does  not.  Some  other  differences  and  distinctions  will  be  noticed 
later. ^ 

As  illustrating  the  use  of  bank  checks,  suppose  Madson  de- 
posits in  the  same  bank  with  Ellis  &  Thayer.  He  buys  goods  of 
them  and  gives  his  check  for  the  price.  When  they  deposit  they 
may  hand  Madson's  check  to  the  banker  with  any  other  checks  or 
money.  So  far  as  this  check  is  concerned  the  banker  has  merely 
to  debit  Madson  and  credit  Ellis  &  Thayer.  Payment  has  thus 
been  made  without  the  handling  of  money.  But  instead  of  de- 
positing this  check,  Ellis  &  Thayer  might  have  transferred  it  to 
Jones  and  Jones  to  Brown.  It  might  have  circulated  as  money 
and  performed  its  functions  in  a  number  of  transactions  before 
being  finally  presented  to  .the  bank  and  credited  to  a  depositor,  or 
paid  in  cash. 

Banks  constantly  pay  checks  drawn  on  other  banks  'or  credit 
them  to  their  depositors.  The  mutual  debits  and  credits  thus  aris- 
ing between  the  banks  of  large  cities  are  adjusted  through  what 
is  called  the  clearing-house.  This  is  a  place  where  the  repre- 
sentatives of  the  several  banks  meet  every  day,  and  each  bank 
exchanges  all  the  checks  on  other  banks  that  it  paid  or  credited  to 
depositors  the  previous  day,  for  all  checks  on  it  that  the  other 
banks  have  paid  or  credited  to  their  customers.* 

§  369.  Bankers'  drafts. — A  banker's  draft,  or  "bank  draft," 
in  popular  usage,  is  a  draft  by  one  bank  upon  another  with  which 
the  drawing  bank  has  funds  or  credit.  Unless  payable  on  time  it 
has  all  the  attributes  of  a  check,  and  has  been  held  to  be  legally 
a  check  rather  than  a  bill  of  exchange,  so  that  the  drawing  bank 
is  not  released  by  delay  or  failure  to  present  it  unless  injured 
thereby.^ 

'  See  Checks,  post,  §  537,  et  seq. 

*The  clearing-house  will  be  found  further  explained  in  all  modern  works 
on  banking  and  in  most  standard  works  on  political  economy. 
'  See  23  L.  R.  A.  173  note. 


i66  CuMMERCiAL  Law. 

A  bank  draft  is  commonl)'  in  tlie  following  form : 


§370 


Dai]  to  %  nfdernf    (yf^f!^<z^t^i^y   (  /hfy/^y- 


General  Provisions  of  Uniform  Negotiable  Instruments  Law. 

The  statute  as  here  given  is  substantially  as  adopted  in  New 
York.  Some  of  the  few  important  departures  from  the  New 
York  law  as  the  statute  is  enacted  in  some  other  states  have  been 
indicated. 

§  369a.  Trade  acceptances. — In  its  ordinary  form  a  trade  ac- 
ceptance, so  called,  is  a  draft  or  bill  of  exchange  drawn  for  goods 
purchased,  and  accepted  by  the  purchaser.  It  recites  upon  its  face 
that  it  arises  out  of  such  purchase.  Its  negotiability  and  legal 
effect  are  determined  by  the  general  law  of  negotiable  instruments 
as  embodied  in  the  statute,  and  there  are  few  decisions  dealing 
with  this  form  of  paper,  and  none  treating  it  as  a  thing  legally 
stii  (jcneris. 

Trade  acceptances  have  by  no  means  come  into  universal  use. 
Their  great  mission,  however,  is  to  supersede  the  ordinary  book 
account.  They  form  a  class  of  liquid  commercial  paper,  generally 
favored  by  bankers  and  credit  men.'' 


"See   Gerstenberg   Prin.   of   Business   646  and   Opinions   of   Thomas   B. 
Payton,  published  by  Am.  Bankers'  Assn.,  1921,  p.  23  et  seq. 
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§370.  Terms  defined. — Jn  this  act  unless  the  context  other- 
wise requires, — 

"Acceptance"  means  an  acceptance  completed  by  delivery  or 
notification. 

"Action"  includes  counter-claim  and  set-off. 

"Bank"  includes  any  person  or  association  of  persons  carrying 
on  the  business  of  banking,  whether  incorporated  or  not. 

"Bearer"  means  the  person  in  possession  of  a  bill  or  note  which 
is  payable  to  bearer. 

"Bill"  means  bill  of  exchange,  and  "note"  means  negotiable 
promissory  note. 

"Delivery"  means  transfer  of  possession,  actual  or  constructive, 
from  one  person  to  another. 

"Holder"  means  the  payee  or  indorsee  of  a  bill  or  note,  who  is 
in  possession  of  it,  or  the  bearer  thereof. 

"Indorsement"  means  an  indorsement  completed  by  delivery. 

"Instrument"  means  negotiable  instrument. 

"Issue"  means  the  first  delivery  of  the  instrument,  complete  in 
form,  to  a  person  who  takes  it  as  a  holder. 

"Person"  includes  a  body  of  persons,  whether  incorporated  or 
not. 

"Value"  means  valuable  consideration. 

"Written"  includes  printed,  and  "writing"  includes  print. 

The  person  "primarily"  liable  on  an  instrument  is  the  person 
who  by  the  terms  of  the  instrument  is  absolutely  required  to  pay 
same.     All  other  parties  are  "secondarily"  liable. 

In  determining  what  is  a  "reasonable  time"  or  an  "unreasonable 
time,"  regard  is  to  be  had  to  the  nature  of  the  instrument,  the 
usage  of  trade  or  business  (if  any)  with  respect  to  such  instru- 
ments, and  the  facts  of  the  particular  case.  Where  the  day,  or 
the  last  day,  for  doing  any  act  herein  required  or  permitted  to  be 
done  falls  on  Sunday  or  on  a  holiday,  the  act  may  be  done  on  the 
next  succeeding  secular  or  business  day.  The  provisions  of  this 
chapter  do  not  apply  to  negotiable  instruments  made  and  delivered 
prior  to  the  passage  hereof. 

In  any  case  not  provided  for  in  this  act  the  rules  of  the  law- 
merchant  shall  govern. 


CHAPTER  XXII. 

NEGOTIABLE  INSTRUMENTS  IN  GENERAL. 

Form  and  Interpretation. 

§  371.  When  instrument  is  negotiable. — An  instrument  to  be 
negotiable  must  conform  to  the  following  requirements :" 

1.  It  must  be  in  writing'  and  signed'  by  the  maker  or  drawer. 

2.  Must  contain  an  unconditionaP  promise  or  order^°  to  pay  a 

"These  requirements,  like  those  of  the  law-merchant,  all  look  to  the 
commercial  use  of  negotiable  instruments  and  their  circulation  as  a 
substitute  for  money.  Keeping  this  fact  in  mind  the  reason  for  the  sev- 
eral legal  requisites  of  negotiability  is  usually  obvious. 

'Pencil  writing,  though  dangerous,  satisfies  both  the  law-merchant  and 
the  act.    The  same  is  true  of  typewriting. 

'  The  signing  may  be  by  mark  or  by  initials  or  by  any  symbol  or  device 
that  the  party  chooses  to  adopt  as  a  signature.  The  signature  is  normally 
at  the  end  of  the  instrument,  but  may  be  at  the  beginning  or  in  the  body 
of  it  if  a  signing  was  actually  intended.  Thus,  "I,  A  B  promise  to  pay 
etc.,"  has  been  held  a  valid  note.  An  unsigned  instrument  is  not  a  bill, 
note  or  check. 

"An  instrument  payable  upon  a  contingency  or  condition  that  is  not 
absolutely  certain  to  happen  or  be  fulfilled  is  not  negotiable.  This  appears 
from  §§  373,  374. 

"A  note  must  contain  a  promise.  A  mere  acknowledgment  of  indebt- 
edness as,  "I  O  U  $200"  is  not  a  note.  But  "I  O  U  or  bearer"  is  negotiable 
as  a  promise  is  implied  from  the  use  of  the  word  bearer,  and  so  of  the 
following:  Due  John  Allen,  $60  on  demand;  and  so  of  the  certificate  of 
deposit  given  in  §  367  though  it  contains  no  direct  promise  to  pay. 

A  bill  must  contain  an  order.  "We  authorize  you  to  pay"  is  not  a 
bill.  But  "Please  pay"  is  a  bill  if  the  other  requisites  are  present,  and  a 
bill  of  items  giving  the  debtor's  name  to  which  is  annexed,  "Please  pay 
the  above  bill  to  Henry  Smith  or  order,"  would  be  negotiable  as  embody- 
ing an  order.  2  Sanf.  (N.  Y.)  328. 

(I68) 


§  37^  Negotiable  Instruments.  169 

sum  certain^^  in  money  ;^^ 

3.  Must  be  payable  on  demand  or  at  a  fixed  or  determinable 
future  time;^' 

4.  Must  be  payable  to  order  or  to  bearer  ;**  and 

5.  Where  the  instrument  is  addressed  to  a  drawee,  he  must  be 
named  or  otherwise  indicated  therein  with  reasonable  certainty.'* 

"  The  amount  must  be  certain.  An  instrument  payable  out  of  a  par- 
ticular fund  is  not  negotiable  for  the  reason  that  the  fund  may  be  inade- 
quate or  wholly  fail,  so  that  the  instrument  may  not  be  payable  at  all. 
Illustrations  of  this  rule  are  given  under  §  373. 

An  instrument  for  an  amount  otherwise  certain  but  subject  to  uncertain 
deductions  or  additions  is  also  non-negotiable  under  this  rule,  and  so  of  a 
promise  to  pay  an  amount  equal  to  the  market  value  of  ten  shares  of 
Phoenix  Stock  Sept.  1  next. 

^  A  chattel  note  is  non-negotiable  for  an  instrument  to  properly  rep- 
resent money  must  be  payable  in  money.  But  a  note  payable  in  money  or 
else  in  goods  or  services  at  the  option  of  the  holder  is  negotiable,  for  it 
is  payable  in  money  if  he  elects  to  demand  it. 

An  instrument  calling  absolutely  for  something  in  addition  to  money 
is  non-negotiable.  To  be  negotiable  it  must  be  payable  in  money  only.  A 
promise  to  pay  a  sum  of  money  and  also  to  deliver  one-half  the  wheat 
grown  on  certain  land  is  not  negotiable. 

An  instrument  payable  specifically  in  foreign  coin  or  currency  is  non- 
negotiable.  But  an  instrument  drawn  abroad  but  payable  here  is  deemed 
to  be  payable  in  money  though  expressed  in  the  terms  of  a  foreign  cur- 
rency, unless  it  specifically  designates  that  currency  as  the  medium  of 
payment. 

An  instrument  payable  in  currency  or  current  funds  is  deemed  payable 
in  money  and  is  negotiable  under  the  act  if  not  by  the  law-merchant.  (Post, 
§  376.) 

"An  instrument  expressing  no  time  of  payment  is  payable  on  demand 
within  the  meaning  of  the  law.  What  constitutes  a  fixed  or  determinable 
future  time  is  stated  elsewhere. 

"  The  instrument  to  be  negotiable  must!  contain  apt  words  to  make 
it  so.  "Order"  or  "bearer"  are  commonly  used.  This  requisite  is  illus- 
trated later  on.    Post,  §§  378,  379. 

^'  The  drawee  of  a  check  or  bill  must  be  indicated  with  reasonable  cer- 
tainty. A  bill  addressed  to  the  steamer  C.  W.  Dorrance  and  owners  was 
held  to  sufficiently  designate  the  drawee.    35  Ala.  476. 

The  fact  that  a  bill  does  not  designate  a  drawee  does  not  vitiate  it  if 
it  has  been  accepted  as  acceptance  admits  that  the  acceptor  is  the  drawee 
intended.     1  E.  D.  Smith  (N.  Y.)   1. 
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§  372.  Sum  certain,  defined. — The  sum  payable  is  a  sum  cer- 
tain within  the  meaning  of  this  act,  although  it  is  to  be  paid — 

1.  With  interest;  or 

2.  By  stated  instalments  ;  or 

3.  By  stated  instalments,  with  a  provision  that  upon  default  in 
payment  of  any  instalment  or  of  interest  the  whole  shall  be- 
come due ;  or 

4.  With  exchange,  whether  at  a  fixed  rate  or  at  the  current 
rate;  or^" 

5.  With  costs  of  collection  or  an  attorney's  fee,  in  case  pay- 
ment shall  not  be  made  at  maturity.^' 

§  373.  Unqualified  order  or  promise. — An  unqualified  order 
or  promise  to  pay  is  unconditional  within  the  meaning  of  this 
act,  though  coupled  with — 

1.  An  indication  of  a  particular  fund  out  of  which  reimburse- 
ment is  to  be  made,  or  a  particular  account  to  be  debited  with  the 
amount ;  or 

2.  A  statement  of  the  transaction  which  gives  rise  to  the  instru- 
ment.^* But  an  order  or  promise  to  pay  out  of  a  particular  fund 
is  not  unconditional.^*^ 

•\      §  374.    Fixed  or  determinable  future  time. — An  instrument  is 

"  This  settles  doubts  raised  by  some  of  the  decisions  and  changes  the 
law  of  some  states. 

"This  last  provision  modifies  the  prior  law  of  a  number  of  states, 
where  a  stipulation  for  attorney's  fees  was  deemed  to  make  the  amount 
to  be  paid  uncertain  and  hence  to  render  the  instrument  non-negotiable. 
Whether  such  a  provision  is  in  itself  void  or  valid  under  the  law  of  a 
particular  state,  it  does  not  affect  the  negotiability  of  the  instrument. 

"  A  promise  to  pay  to  the  order  of  X  $280,  "being  the  price  of  one 
Ford  runabout,"  is  negotiable.  It  makes  no  difference  that  the  machine 
was  in  fact  sold  with  warranty  which  warranty  was  broken. 

"a  This  is  because  the  fund  designated  may  prove  insufficient  or  fail  en- 
tirely as  already  stated. 

A  stipulation  in  a  note  srecured  by  mortgage  whereby  the  holder  agreed 
to  look  solely  to  the  mortgaged  property  for  payment  makes  it  payable 
out  of  a  particular  fund  and  non-negotiable. 

"Pay  to  the  order  of  John  Smith  my  share  of  Uncle  William's  Estate" 
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payable  at  a  determinable  future  time,  within  the  meaning  of  this 
act,  which  is  expressed  to  be  payable — 

1.  At  a  fixed  period  after  date  or  sight ;  or^° 

2.  On  or  before  a  fixed  or  determinable  future  time  specified 
therein;  or 

3.  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified 
event,  which  is  certain  to  happen,  though  the  time  of  happening 
be  uncertain.^* 

4.  An  instrument  payable  upon  a  contingency  is  not  negoti- 
able, and  the  happening  of  the  event  does  not  cure  the  defect. 

§  375.  By  what  negotiable  character  not  affected. — An  in- 
strument which  contains  an  order  or  promise  to  do  any  act  in  ad- 
dition to  the  payment  of  money  is  not  negotiable.  But  the  ne- 
gotiable character  of  an  instrument  otherwise  negotiable  is  not 
affected  by  a  provision  which : — 

1.  Authorizes  the  sale  of  collateral  securities  in  case  the  instru- 
ment be  not  paid  at  maturity ;  or^^ 

2.  Authorizes  a  confession  of  judgment  if  the  instrument  be 
not  paid  at  maturity;  or 

3.  Waives  the  benefit  of  any  law  intended  for  the  advantage 
or  protection  of  the  obligor ;  or^'' 

is  non-negotiable.  So  of  a  promise  to  pay  out  of  the  proceeds  of  the  ore 
to  be  raised  from  a  particular  mine. 

But  "Pay  to  the  order  of  X  $500  and  take  the  same  out  of  my  share  of 
the  grain"  is  negotiable  for  it  calls  for  the  payment  of  that  sum  absolutely, 
merely  indicating  to  the  drawee  the  fund  to  which  he  is  authorized  to  re- 
sort for  reimbursement  after  he  has  discharged  the  instrument. 

"  See  post,  §  377,  as  to  what  instruments  are  payable  on  demand.  See 
generally  as  to  when  negotiable  instruments  mature,  post,  §  454. 

"An  instrument  payable  when  A  marries  or  when  certain  property  is 
sold  is  not  negotiable,  for  A  may  never  marry  or  the  property  may  never 
be  sold.  It  makes  no  difference  that  A  marries  or  the  property  is  sold 
the  very  next  day.  But  an  instrument  payable  at,  or  at  a  specified  time 
after,  the  death  of  a  certain  person  is  negotiable,  for  death  is  absolutely 
certain  to  occur  at  some  time. 

^This  is  a  common  provision  in  bankers'  collateral  notes. 

^'  This  refers  to  the  waiver  of  the  benefit  of  homestead,  exemption,  ap- 
praisal and  stay  laws. 
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4.  Gives  the  holder  an  election  to  require  something  to  be  done 
in  lieu  of  payment  of  money.  But  nothing  in  this  section  shall 
validate  any  provision  or  stipulation  otherwise  illegal.^" 

§  376.    Validity  and  negotiability  not  affected,  when. — The 

validity  and  negotiable  character  of  an  instrument  are  not  affected 
by  the  fact  that — 

1.  It  is  not  dated;  or 

2.  Does  not  specify  the  value  given,  or  that  any  value  has  been 
given  therefor;  or^* 

3.  Does  not  specify  the  place  where  it  is  drawn  or  the  place 
where  it  is  payable ;  or 

4.  Bears  a  seal ;  or-" 

5.  Designates  a  particular  kind  of  current  money  in  which 
payment  is  to  be  made.  But  nothing  in  this  section  shall  alter 
or  repeal  any  statute  requiring  in  certain  cases  the  nature  of  the 
consideration  to  be  stated  in  the  instrument.-" 

^This  last  clause  leaves  the  states  free  to  pursue  their  own  policy  with 
respect  to  stay,  exemption  and  homestead  laws.  Under  the  decisions  of 
some  of  them  waivers  of  the  benefits  or  protection  of  such  laws  are  void 
as  opposed  to  public  policy  or  are  void  by  statute. 

^'This  was  the  generally  established  rule  of  the  law-merchant.  The 
words  "value  received"  or  their  equivalent  were  not  necessary  to  a  valid 
bill,  note  or  check  if  it  was  negotiable  in  form. 

^  This  changes  the  law  of  many  states.  Prior  to  the  act  a  seal  was  re- 
garded as  making  the  instrument  a  bond  or  specialty,  and  such  an  instru- 
ment was  never  accorded  negotiability  under  the  law-merchant.  The  rule 
as  to  corporate  securities  under  seal  had  been  generally  relaxed  before 
the  act  was  passed. 

"  This  clears  up  the  prior  doubt  as  to  whether  an  instrument  payable 
in  "currency"  or  "current  funds,"  or  current  banknotes  or  current  coin 
is  negotiable.  An  instrument  expressed  in  the  terms  of  a  foreign  cur- 
rency has  always  been  held  negotiable  unless  it  is  expressly  payable  in 
such  currency.  It  merely  calls  for  the  equivalent  in  current  money  at  the 
place  of  payment.   Ante,  §  371,  note  12. 

The  last  sentence  of  the  section  has  reference  to  statutes  in  some  states 
requiring  notes  given  for  insurance  premiums,  lightning  rods,  stallions, 
patent  rights,  etc.,  to  be  stated  in  the  instrument  under  penalty.  As  to 
patent  rights  the  statute  has  been  held  void  in  Wisconsin,  but  upheld  in 
New  York,  Indiana,  Ohio  and  Pennsylvania.  As  to  negotiable  instruments 
given  for  certain  speculative  considerations  involving  farm  products,  see 
Neg.  Inst.  L.  (N.  Y.),  §  331 ;  Laws  of  N.  Y.  1877,  p.  65,  §  1. 
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§  377.  Payable  on  demand,  when. — An  instrument  is  payable 
on  demand — 

1.  Where  it  is  expressed  to  be  payable  on  demand,  or  at  sight, 
or  on  presentation ;  or" 

2.  In  which  no  time  for  payment  is  expressed.  Where  an  in- 
strument is  issued,  accepted,  or  indorsed,  when  overdue,  it  is,  as 
regards  the  person  so  issuing,  accepting,  or  indorsing  it,  pay- 
able on  demand.^^ 

§  378.  Payable  to  order,  vvhen.-" — The  instrument  is  payable 
to  order  where  it  is  drawn  payable  to  the  order  of  a  specified  per- 
son, or  to  him  or  his  order.  It  may  be  drawn  payable  to  the  or- 
der of — 

1.  A  payee  who  is  not  maker,  drawer,  or  drawee;  or 

2.  The  drawer  or  maker ;  or^° 

3.  The  drawee ;  or 

4.  Two  or  more  payees  jointly ;  or 

5.  One  or  some  of  several  payees ;  or'^ 

6.  The  holder  of  an  office  for  the  time  being.'^  Where  the  in- 
strument is  payable  to  order,  the  payee  must  be  named  or  'other- 
wise indicated  therein  with  reasonable  certainty."'' 

§  379.  Payable  to  bearer,  when. — The  instrument  is  payable 
to  bearer — 

"  Sight  paper  was  in  some  states  entitled  to  grace.  This  changes  the 
prior  law  of  those  states.    In  most  states  it  works  no  change. 

"^This  is  declaratory  of  the  prior  well-settled  rule. 

"^A  negotiable  instrument  must  contain  negotiable  words  "Pay  to  A  or 
order,"  or  "Pay  to  the  order  of  A,"  which  have  the  same  effect  every- 
where. These,  or  the  word  "bearer"  or  words  of  like  import,  are  neces- 
sary to  render  an  instrument  negotiable.  If  they  are  omitted,  it  matters 
not  that  the  instrument  has  all  the  other  requisites  of  a  negotiable  instru- 
ment; it  will  be  assignable  merely,  and  the  assignee  can  take  no  greater 
or  better  rights  than  had  the  party  from  whom  he  acquired  it. 

'°A  note  payable  to  the  order  of  the  maker  is  not  a  complete  contract 
until  indorsed  by  him. 

'^A  note  or  bill  payable  to  the  order  of  A  and  B  or  either  of  them  is 
negotiable. 

^"A  note  to  the  trustees  of  the  First  Baptist  Church  or  their  successors 
in  office  is  negotiable. 

"A  note  payable  to  the  executors  of  lohn  Smith  or  order  is  negotiable. 
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1.  When  it  is  expressed  to  be  so  payable ;  or 

2.  When  it  is  payable  to  a  person  named  therein  or  bearer ;  or" 

3.  When  it  is  payable  to  the  order  of  a  fictitious  or  non-exist- 
ing person,  and  such  fact  was  known  to  the  person  making  it  so 
payable ;  or" 

4.  When  the  name  of  the  payee  does  not  purport  to  be  the 
name  of  any  person  ;  or^° 

5.  When  the  only  or  last  indorsement  is  an  indorsement  in 
blank." 

§  380.  Instrument  need  not  follow  language  of  statute — 
Memoranda. — The  instrument  need  not  follow  the  language  of 
this  act,  but  any  terms  are  sufficient  which  clearly  indicate  an 
intention  to  conform  to  the  requirements  hereof.^**  [Memoranda 
upon  the  face  or  back  of  the  instrument,  whether  signed  or  not, 
material  to  the  contract,  if  made  at  the  time  of  delivery,  are  part 
of  the  instrument,  and  parol. evidence  is  admissible  to  show  the 
circumstances  under  which  they  were  made.]'" 

§  381.  Date  prima  facie  evidence. — Where  the  instrument  or 
an  acceptance  or  any  indorsement  thereon  is  dated,  such  date 
is  deemed  prima  facie  to  be  the  true  date  of  the  making,  drawing, 
acceptance,  or  indorsement  as  the  case  may  be.*° 

'*An  instrument  payable  to  "holder"  or  "holder  or  order"  is  payable  to 
bearer.  A  note  written  "pay  to  the  order  of  A  or  bearer"  has  been  held  pay- 
able to  bearer,  (83  Mich.  223.)  An  instrument  payable  to  "A  or  bearer"  is 
negotiable  by  delivery.  This  was  the  settled  rule  of  the  law-merchant  ex- 
cept as  to  checks  in  one  or  two  states. 

"  There  has  been  much  discussion  on  the  point  covered  by  this  para- 
graph, and  its  effect  on  the  pre-existing  law.  Questions  involving  it  do 
not  arise  with  enough  frequency,  however,  to  warrant  any  attempt  to 
elucidate  the  matter  here. 

°°As  under  the  pre-existing  law  paper  payable  to  "Cash,"  or  to  "No.  1," 
or  to  "Sundries,"  is  payable  to  bearer. 

"This  was  the  well-settled  rule  of  the  law-merchant.  An  instrument 
payable  on  its  face  to  A  or  order  and  successively  indorsed  in  full  becomes 
payable  to  bearer  the  moment  it  is  indorsed  in  blank. 

'"  The  instrument  may  be  valid  and  negotiable  though  written  in  a  for- 
eign language. 

^°  The  last  sentence  in  brackets  is  found  in  the  Wisconsin  act. 

"This  is  the  common-law  rule  as  to  contracts  generally.    Some  other 
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§  382.  Ante  or  post  dating. — The  instrument  is  not  invalid  for 
the  reason  only  that  it  is  ante-dated  or  post-dated,  provided  this 
is  not  done  for  an  illegal  or  fraudulent  purpose.*^  The  person 
to  whom  an  instrument  so  dated  is  delivered  acquires  the  title 
thereto  as  of  the  date  of  delivery. 

§  383.  When  date  may  be  inserted. — Where  an  instrument 
expressed  to  be  payable  at  a  fixed  period  after  date  is  issued  un- 
dated, or  where  the  acceptance  of  an  instrument  payable  at  a 
fixed  period  after  sight  is  undated,  any  holder  may  insert  therein 
the  true  date  of  issue  or  acceptance,  and  the  instrument  shall  be 
payable  accordingly.  The  insertion  of  a  wrong  date  does  not 
avoid  the  instrument  in  the  hands  of  a  subsequent  holder  in  due 
course ;  but  as  to  him,  the  date  so  inserted  is  to  be  regarded  as 
the  true  date. 

§  384.    Uncompleted    instruments    voluntarily    delivered. — 

Where  the  instrument  is  wanting  in  any  material  particular,  the 
person  in  possession  thereof  has  a  prima  facie  authority  to 
complete  it  by  filling  up  the  blanks  therein.  And  a  signa- 
ture on  a  blank  paper  delivered  by  the  person  making  the  sig- 
nature in  order  that  the  paper  may  be  converted  into  a  nego- 
tiable instrument,  operates  as  a  prima  facie  authority  to  fill  it  up  as 
such  for  any  amount.  In  order,  however,  that  any  such  instrument 
when  completed  may  be  enforced  against  any  person  who  became 
a  party  thereto  prior  to  its  completion,  it  must  be  filled  up  strictly 
in  accordance  with  the  authority  given  and  within  a  reasonable 
time.  But  if  any  such  instrument,  after  completion,  is  nego- 
tiated to  a  holder  in  due  course,  it  is  valid  and  effectual  for  all 
purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had  been 
filled  up  strictly  in  accordance  with  the  authority  given  and  with- 
in a  reasonable  time.^^ 

date  may  usually  be  shown  to  be  the  true  date  as  between  the  original 
parties,  but  not  against  a  holder  in  due  course. 

"A  post-dated  instrument  may  be  negotiated  before  the  day  of  its  date 
arrives.  A  note  made  and  delivered  on  Sunday,  however,  is  void  as  be- 
tween immediate  parties  and  as  against  others  than  holders  in  due  course, 
though  it  is  dated  on  a  secular  day. 

*^The  leading  case  is  Russell  v.  Langstaffe,  2  Doug.  (Eng.)  514.  Here 
the  defendant  had  indorsed  his  name  on  five  checks  blank  as  to  amount 


176  Commercial  La\\'.  §  385 

§  385.  Incomplete  instruments  not  delivered  but  completed 
without  authority. — Where  an  incomplete  instrument  has  not 
been  delivered  it  will  not,  if  completed  and  negotiated,  without 
authority,  be  a  valid  contract  in  the  hands  of  any  holder,  as 
against  any  person  whose  signature  was  placed  thereon  before 
delivery/' 

§  386.  Delivery — When  effectual — When  presumed. — Every 
contract  on  a  negotiable  instrument  is  incomplete  and  revocable 
until  delivery  of  the  instrument  for  the  purpose  of  giving  effect 
thereto.  As  between  immediate  parties,  and  as  regards  a  re- 
mote party  other  than  a  holder  in  due  course,  the  delivery,  in 
order  to  be  effectual,  must  be  made  either  by  or  under  the  au- 
thority of  the  party  making,  drawing,  accepting  or  indorsing, 
as  the  case  may  be ;  and  in  such  case  the  delivery  may  be  shown 
to  have  been  conditional,  or  for  a  special  purpose  only,  and  not 
for  the  purpose  of  transferring  the  property  in  the  instrument.** 
But  where  the  instrument  is  in  the  hands  of  a  holder  in  due 
course,  a  valid  delivery  thereof  by  all  parties  prior  to  him  so  as 

and  entrusted  them  in  that  shape  to  one  Galley,  the  holder,  who  filled 
them  up  as  his  own  notes  for  various  amounts  and  as  of  different  dates. 
Held  that  the  indorser  was  liable  to  one  who  discounted  them  in  good 
faith,  though  Galley  had  no  authority  to  fill  up  the  instruments  as  he  did. 
If  the  place  for  the  payee's  name  is  left  blank  the  holder  may  fill  it  up 
with  his  own  name  as  payee.  This  case  must  be  distinguished  from  those 
in  the  next  section,  in  none  of  which  was  there  an  intention  to  deliver  a 
negotiable  instrument  of  any  kind. 

"Where  a  writing  master  induced  his  pupil  to  write  his  name  on  blank 
sheets  of  paper  in  the  course  of  a  lesson,  and  afterward  wrote  notes  over 
them,  tlie  signer  was  held  not  liable  even  to  a  holder  in  due  course.  He 
had  no  intention  to  make  or  deliver  a  negotiable  paper  or  authorize  another 
to  do  so  on  any  terms. 

Where  A  entrusted  B  with  his  signature  on  a  blank  paper  for  the  pur- 
pose of  identifying  or  comparing  it  with  other  signatures  of  A,  A  was 
not  liable  to  the  bona  fide  holder  of  a  note  which  B  caused  to  be  written 
over  such  blank  signature. 

A  signed  acceptances  of  blank  bills  and  locked  them  in  his  desk.  They 
were  stolen,  filled  up  without  authority,  and  negotiated  to  a  holder  in  due 
course.  A  was  not  liable  to  a  holder  in  due  course.  They  had  never  been 
delivered  and  were  incomplete  when  they  left  his  hands. 

"  This  accords  with  the  weight  of  authority  prior  to  the  act. 
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to  make  them  liable  to  him  is  conclusively  presumed.*^  And 
where  the  instrument  is  no  longer  in  the  possession  of  a  party 
whose  signature  appears  thereon,  a  valid  and  intentional  delivery 
by  him  is  presumed  until  the  contrary  is  proved. 

§  387.  Construction  6f  ambiguous  instrument. — Where  the 
language  of  the  instrument  is  ambiguous,  or  there  are  omissions 
therein,  the  following  rules  of  construction  apply : 

1.  Where  the  sum  payable  is  expressed  in  words  and  also  in 
figures  and  there  is  a  discrepancy  between  the  two,  the  sum 
denoted  by  the  words  is  the  sum  payable;  but  if  the  words  are 
ambiguous  or  uncertain,  references  may  be  had  to  the  figures  to 
fix  the  amount  ;*^ 

2.  Where  the  instrument  provides  for  the  payment  of  interest, 
without  specifying  the  date  from  which  interest  is  to  run,  the 
interest  runs  from  the  date  of  the  instrument,  and  if  the  in- 
strument is  undated,  from  the  issue  thereof; 

3.  Where  the  instrument  is  not  dated,  it  will  be  considered  to 
be  dated  as  of  the  time  it  was  issued ; 

4.  Where  there  is  a  conflict  between  the  written  and  printed 
provisions  of  the  instrument,  the  written  provisions  prevail ; 

5.  Where  the  instrument  is  so  ambiguous  that  there  is  doubt 
whether  it  is  a  bill  or  note,  the  holder  may  treat  it  as  either  at 
his  election ; 

6.  Where  a  signature  is  so  placed  upon  the  instrument  that  it 
is  not  clear  in  what  capacity  the  person  making  the  same  intended 
to  sign,  he  is  to  be  deemed  an  indorser  ;*^ 

"  This  changes  the  law  of  some  states  where  it  was  held  that  if  the  in- 
strument was  never  delivered,  it  was  void  even  as  to  a  holder  in  due 
course  unless  the  signer  was  guilty  of  want  of  ordinary  care  in  letting 
it  get  into  the  h^nds  of  the  payee,  or  if  it  was  payable  to  bearer,  into  the 
hands  of  a  stranger  who  put  it  into  circulation.  This  provision  does  not 
apply,  however,  to  an  incomplete  instrument  which  the  signer  never  en- 
trusted to  any  one,  as  we  have  seen  in  the  preceding  section. 

"This  was  the  settled  rule  prior  to  the  act,  the  marginal  figures  being 
treated  as  in  the  nature  of  a  memorandum  rather  than  part  of  the  instru- 
ment. On  this  ground  it  has  even  been  held  that  the  alteration  of  the 
marginal  figure  alone  is  not  forgery  in  the  absence  of  statute  declar- 
ing it  so. 

"This  was  the  subject  of  some  doubt  and  conflict  prior  to  the  statute. 

12 — Com.  Law. 
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7.  Where  an  instrument  containing  the  words  "I  promise  to 
pay"  is  signed  by  two  or  more  persons,  they  are  deemed  to  be 
jointly  and  severally  liable  thereon  ;*' 

8.  Where  several  writings  are  executed  at  or  about  the  same 
time,  as  parts  of  the  same  transaction,  intended  to  accomplish 
the  same  object,  they  may  be  construed  as  one  and  the  same  in- 
strument as  to  all  parties  having  notice  thereof.*" 

§  388.  Signature — Trade  or  assumed  name. — No  person  is 
liable  on  the  instrument  whose  signature  does  not  appear  thereon, 
except  as  herein  otherwise  expressly  provided.  But  one  who 
signs  in  a  trade  or  assumed  name  will  be  liable  to  the  same  extent 
as  if  he  had  signed  in  his  own  name. 

§  389.  Signature  by  agent. — The  signature  of  any  party  may 
be  made  by  a  duly  authorized  agent.  No  particular  form  of  ap- 
pointment is  necessary  for  this  purpose ;  and  the  authority  of  the 
agent  may  be  established  as  in  other  cases  of  agency.^" 

§  390.  Agent  not  liable  wrhere  he  signs  properly. — Where  the 
instrument  contains  or  a  person  adds  to  his  signature  words  in- 
dicating that  he  signs  for  or  on  behalf  of  a  principal,  or  in  a 
representative  capacity,  he  is  not  liable  on  the  instrument  if  he 
was  duly  authorized ;  but  the  mere  addition  of  words  describing 
him  as  an  agent,  or  as  filling  a  representative  character,  without 
disclosing  his  principal,  does  not  exempt  him  from  personal 
liability." 

§  391.  Signature  by  "procuration." — A  signature  by  "pro- 
curation" operates  as  notice  that  the  agent  has  but  a  limited 
authority  to  sign,  and  the  principal  is  bound  only  in  case  the 
agent  in  so  signing  acted  within  the  actual  limits  of  his  author- 
ity.=2 

"This  was  the  rule  at  common  law. 

^'Thus,  a  note  and  the  mortgage  securing  it  should  be  construed  to- 
gether.   This  last  paragraph  is  found  in  the  Wisconsin  act. 

°°This  adds  nothing  to  the  pre-existing  law. 

■^^  This  section  should  be  read  in  connection  with  §§  587-597  of  "Agency." 

"This  is  merely  declaratory.  If  A  signs  "A  per  proc.  B"  it  is  notice 
to  all  takers  that  his  authority  is  limited,  and  if  he  has  in  fact  exceeded 
it  neither  he  nor  his  principal  is  bound. 
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§  392.  Indorsement  by  corporation  or  infant. — The  indorse- 
ment or  assignment  of  tlie  instrument  by  a  corporation  or  by  an 
infant  passes  the  property  therein,  notwithstanding  that  from 
want  of  capacity  the  corporation  or  infant  may  incur  no  liability 
thereon. 

§  393.  Signature  forged  or  unauthorized. — Where  a  signature 
is  forged  or  made  without  the  authority  of  the  person  whose  sig- 
nature it  purports  to  be,  it  is  wholly  inoperative,  and  no  right  to 
retain  the  instrument,  or  to  give  a  discharge  therefor,  or  to  en- 
force payment  thereof  against  any  party  thereto,  can  be  acquired 
through  or  under  such  signature,  unless  the  party,  against  whom 
it  is  sought  to  enforce  such  right,  is  precluded  from  setting  up 
the  forgery  or  want  of  authority.^' 

''^li  one  acknowledges  as  genuine  his  forged  signature  to  an  instrument 
he  will  be  liable  to  one  who  takes  it  innocently  and  for  value  on  the  faith 
of  such  acknowledgment. 

One  who,  by  negligently  failing  to  examine  his  bank  account  and  vouch- 
ers, fails  to  discover  the  forgery  of  a  check  returned  to  him  by  the  bank, 
may  be  estopped  to  show  such  forgery  as  against  the  bank.  Action  against 
the  bank  by  a  depositor  for  paying  a  forged  check  is  limited  to  one  year 
after  its  return  to  him  in  Wisconsin. 


CHAPTER  XXIII. 

CONSIDERATION. 

§  394.  Presumptions  as  to  consideration. — Every  negotiable 
instrument  is  deemed  prima  facie  to  have  been  issued  for  a  valua- 
ble consideration ;  and  every  person  whose  signature  appears 
ther«on  to  have  become  a  party  thereto  for  value. ^ 

§  395.  Value  defined — Antecedent  debt  as. — Value  is  any 
consideration  sufficient  to  support  a  simple  contract.  An  ante- 
cedent or  pre-existing  debt  constitutes  value ;  and  is  deemed  such 
whether  the  instrument  is  payable  on  demand  or  at  a  future 
time.^ 

§  396.    Value  presumed. — Where  value  has  at  any  time  been 

'  By  this  section  as  under  the  common  law  the  introduction  in  evidence 
of  a  negotiable  instrument  is  prima  facie  proof  that  it  was  given  for  value 
and  that  the  maker,  acceptor  and  indorsers  have  signed  for  value,  thus 
casting  upon  the  defendant  the  burden  of  proving  want  or  failure  of  con- 
sideration. 

'  Prior  to  the  act  the  decisions  on  this  important  point  were  conflicting. 
The  rule  of  the  federal  courts  was  substantially  that  stated  in  the  act, 
and  was  followed  in  most  of  the  states.  It  is  an  exceptional  one  so  far 
as  the  rights  of  transferees  or  purchasers  generally  are  concerned  but 
finds  support  in  the  commercial  use  of  negotiable  paper.  The  courts  of 
New  York,  prior  to  the  act  were  committed  to  the  rule  that  a  transferee 
of  commercial  paper  for  a  pre-existing  debt  was  not  a  holder  for  value, 
unless  the  debt  was  extinguished,  or  extended,  or  collaterals  were  given 
up  on  account  of  the  transfer,  or  there  was  some  other  consideration  of 
benefit  to  the  transferrer  or  detriment  to  the  transferee.  Merely  taking 
commercial  paper  as  security  for,  or  in  conditional  payment  of  a  prior 
debt  did  not  constitute  the  transferee  a  holder  for  value.  The  New 
York  rule  was  followed  in  Pennsylvania,  Tennessee  and  Wisconsin.  The 
act  changes  the  law  of  all  these  states  except  Wisconsin,  which  has  added 
to  its  statute  the  following :  "But  the  indorsement  or  delivery  of  nego- 
tiable paper  as  collateral  security  for  a  pre-existing  debt,  without  other 
consideration,  and  not  in  pursuance  of  an  agreement  at  the  time  of  de- 
livery, by  the  maker,  does  not  constitute  value." 

(i8o) 
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given  for  the  instrument,  the  holder  is  deemed  a  holder  for  value 
in  respect  to  all  parties  who  became  such  prior  to  that  time. 

§  397.  When  holder  has  lien. — Where  the  holder  has  a  lien 
on  the  instrument,  arising  either  from  contract  or  by  implication 
of  law,  he  is  deemed  a  holder  for  value  to  the  extent  of  his  lien.' 

§  398.  Effect  of  want  or  failure  of  consideration. — Absence 
or  failure  of  consideration  is  matter  of  defense  as  against  any 
person  not  a  holder  in  due  course  ;  and  partial  failure  of  considera- 
tion is  a  defense  pro  tanto,  whether  the  failure  is  an  ascertained 
and  liquidated  amount  or  otherwise.* 

§  399.  Accommodation  party  defined  and  explained. — An  ac- 
commodation party  is  one  who  has  signed  the  instrument  as 
maker,  drawer,  acceptor,  or  indorser,  without  receiving  value 
therefor,  and  for  the  purpose  of  lending  his  name  to  some  other 
person.  Such  a  person  is  liable  on  the  instrument  to  a  holder 
for  value,  notwithstanding  such  holder  at  the  time  of  taking  the 
instrument  knew  him  to  be  only  an  accommodation  party.' 

^A  bank  having  possession  of  a  negotiable  instrument  belonging  to  its 
customer  would  be  a  holder  for  value  to  the  extent  of  its  general  lien,  to 
the  amount  of  any  balance  due  from  such  customer. 

*As  against  a  holder  in  due  course  absence  or  failure  of  consideration 
is  not  a  defense.  Under  the  act,  as  at  common  law,  these  defenses  are  cut 
off  in  his  favor.  But  while  consideration  is  presumed  as  between  im- 
mediate parties,  the  presumption  may  be  rebutted  and  when  rebutted,  is  a 
complete  defense.  That  partial  failure  is  a  defense  pro  tanto  changes  the 
law  of  some  states. 

'  Under  this  section,  as  at  common  law,  an  accommodation  transaction 
may  take  a  variety  of  forms.  Thus,  if  A  wishes  to  borrow  money  B  may, 
without  receiving  value,  make  his  note  payable  to  the  order  of  A,  who 
my  discount  such  note  with  C,  to  whom  he  indorses  it ;  or  A  may  draw  his 
bill  on  B  in  favor  of  C  and  B  may  accept  it  without  receiving  value;  or 
B  may  draw  his  bill  on  M  in  favor  of  A  without  receiving  value  for  it, 
and  A  may  discount  it  with  C,  or  B  may  simply  indorse  a  bill  or  note 
drawn  or  made  by  A  to  enable  him  to  obtain  its  discount.  In  all  these 
cases  it  is  the  duty  of  A  (the  party  accommodated)  to  pay  the  paper  at 
maturity  or  to  furnish  B  (the  accommodation  party)  with  funds  to  pay 
it,  for  A  is  in  such  cases  the  primary  debtor  and  B  is  in  the  nature  of 
a  surety.  B  it  is  true  may  be  compelled  to  pay  the  paper  to  any  one 
who  has  taken  it  for  value  and  in  good  faith  even  with  knowledge  that  it 
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was  signed  by  B  for  accommodation,  but  having  done  so  is  entitled  to  be 
reimbursed  by  A,  the  party  accommodated,  who  is  really  the  principal 
debtor.  It  has  even  been  held  recently  that  one  who  takes  accommoda- 
tion paper  overdue  can  not  be  met  by  the  defense  of  want  of  con- 
sideration. Marling  v.  Jones,  138  Wis.  82,  criticised  in  59  U.  of  P.  Law 
Rev.  532. 

Before  the  party  accommodated  has  disposed  of  the  paper  the  accommo- 
dating party  may  revoke  his  signature,  and  the  death  of  the  latter  would 
have  the  same  effect.  But  this  revocation  is  not  available  as  against  one 
who  took  the  paper  for  value  before  the  revocation  was  made  known  to 
him.  But  one  who  takes  accommodation  paper,  knowing  that  it  has 
been  revoked  by  death  or  otherwise,  or  that  it  has  been  diverted  from  the 
purposes  for  which  it  was  given,  cannot  recover  thereon  as  against  the 
accommodation  signer. 

See  further  as  to  the  character  of  accommodation  paper  and  the  rights 
of  the  parties  thereto.  Post,  §§  488,  489. 


CHAPTER  XXIV. 

NEGOTIATION. 

§  400.  What  constitutes  negotiation. — An  instrument  is  ne- 
gotiated when  it  is  transferred  from  one  person  to  another  in 
such  manner  as  to  constitute  the  transferee  the  holder  thereof. 
If  payable  to  bearer,  it  is  negotiated  by  delivery;  if  payable  to 
order  it  is  negotiated  by  the  indorsement  of  the  holder  com- 
pleted by  delivery.^  ' 

§  401.  Indorsement,  what  is. — The  indorsement  must  be  writ- 
ten on  the  instrument  itself  or  upon  a  paper  attached  thereto.^ 
The  signature  of  the  indorser,  without  additional  words,  is  a 
sufficient  indorsement. 

§  402.  Indorsement  must  be  entire. — The  indorsement  must 
be  an  indorsement  of  the  entire  instrument.  An  indorsement 
which  purports  to  transfer  to  the  indorsee  a  part  only  of  the 
amount  payable,  or  which  purports  to  transfer  the  instrument  to 
two  or  more  indorsees  severally,  does  not  operate  as  a  negotiation 
of  the  instrument.  But  where  the  instrument  has  been  paid  in 
part,  it  may  be  indorsed  as  to  the  residue.^ 

§  403.  Special  or  blank  indorsement. — An  indorsement  may 
be  either  special  or  in  blank ;  and  it  rnay  also  be  either  restrictive 
or  qualified,  or  conditional. 

§  404.  What  special  or  blank  indorsement. — A  special  in- 
dorsement specifies  the  person  to  whom,  or  to  whose  order,  the 
instrument  is  to  be  payable ;  and  the  indorsement  of  such  indorsee 

'  An  indorsement  is  commonly  written  on  the  back  of  an  instrument,  but 
the  place  is  immaterial  so  long  as  there  was  an  intention  to  indorse  it. 
It  must,  however,  be  completed  by  delivery. 

'  Such  attached  paper  is  termed  an  allonge,  and  may  be  employed  when- 
ever it  is  necessary  or  convenient. 

"This  works  no  material  change  in  the  pre-existing  law. 

(183) 
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is  necessary  to  the  further  negotiation  of  the  instrument.  An  in- 
dorsement in  blank  specifies  no  indorsee,  and  an  instrument  so  in- 
dorsed is  payable  to  bearer,  and  may  be  negotiated  by  delivery.* 

§  405.    Conversion  of  blank  into  special  indorsement. — The 

holder  may  convert  a  blank  indorsement  into  a  special  indorse- 
ment by  writing  over  the  signature  of  the  indorser  in  blank  any 
contract  consistent  with  the  character  of  the  indorsement." 

§  406.  Restrictive  indorsement. — An  indorsement  is  restrict- 
ive which  either — 

1.  Prohibits" the  further  negotiation  of  the  instrument;  or' 

2.  Constitutes  the  indorsee  the  agent  of  the  indorser ;  or 

3.  \^ests  the  title  in  the  indorsee  in  trust  for  or  to  the  use  of 
some  other  person.''  But  the  mere  absence  of  words  implying 
power  to  negotiate  does  not  make  an  indorsement  restrictive.* 

A  restrictive  indorsement  confers  upon  the  indorsee  the  right : 

1.  To  receive  payment  of  the  instrument; 

2.  To  bring  any  action  thereon  that  the  indorser  could  bring ; 

3.  To  transfer  his  rights  as  such  indorsee  where  the  form  of 
the  indorsement  authorizes  him  to  do  so. 

*  The  term  "full  indorsement"  in  common  use  is  the  equivalent  of 
"special  indorsement"  used  in  the  statute. 

Special  Indorsement. 
Pay  to  the  order  of  Uriah  Heep. 

HORACE  FLETCHER. 

Blank   Indorsement. 
URIAH  HEEP. 

'Thus,  he  may  write  over  it  a  full  indorsement,  making  it  payable  to  the 
order  of  himself  or  another.  He  cannot  write  over  it  a  guarantee,  how- 
ever, or  a  waiver  of  demand  and  notice  without  consent  of  the  indorser, 
for  this  would  make  a  new  contract  for  him  to  which  he  had  never  as- 
?ented. 

'  The  words  "Pay  to  A  only"  constitute  a  restrictive  indorsement.  This 
provision  settles  any  previous  doubt  on  this  point. 

'As  "Pay  to  A  for  my  use,"  or  "Pay  to  A  for  the  use  of  B."  An  in- 
dorsement for  collection  is  restrictive  as,  "For  collection  with  Union 
National  Bank,"  nr  "Pay  to  X  for  my  account." 

'  "Pay  to  A,"  omitting  the  words  "or  order"  does  not  constitute  a 
restrictive  indorsement. 


§407 
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But  all  subsequent  indorsees  acquire  only  the  title  of  the  first 
indorsee  under  the  restrictive  indorsement. 

§407.  Qualified  indorsement. — A  qualified  indorsement  con- 
stitutes the  indorser  a  mere  assignor  of  the  title  to  the  instru- 
ment. It  may  be  made  by  adding  to  the  indorser's  signature  the 
words  "without  recourse"  or  any  words  of  similar  import.  Such 
an  indorsement  does  not  impair  the  negotiable  character  of  the 
instrument." 

§  408.  Conditional  indorsement. — Where  an  indorsement  is 
conditional,  a  party  required  to  pay  the  instrument  may  disre- 
gard the  condition,  and  make  payment  to  the  indorsee  or  his 
transferee,  whether  the  condition  has  been  fulfilled  or  not.  But 
any  person  to  whom  an  instrument  so  indorsed  is  negotiated, 
will  hold  the  same,  or  the  proceeds  thereof,  subject  to  the  rights 
of  the  person  indorsing  conditionally.^" 

§  409.    Indorsements    of   instruments    payable    to    bearer. — 

Where  an  instrument,  payable  to  bearer,  is  indorsed  specially,  it 
may  nevertheless  be  further  negotiated  by  delivery;  but  the  per- 
son indorsing  specially  is  liable  as  indorser  to  only  such  holders 
as  make  title  through  his  indorsement.^'^ 

§  410.  Instruments  payable  to  two  or  more  persons. — Where 
an  instrument  is  payable  to  the  order  of  two  or  more  payees  or 

°  It  simply  negatives  the  personal  liability  of  the  indorser,  and  leaves 
him  liable  only  as  later  stated.   Post,  §  434. 


Qualified  Indorsement  in  Blank. 
Without  recourse 

Uriah  Heep. 


Qualified   Special   Indorsement. 
Pay  to  the  order  of  Nicholas 
Nickelby  without  recourse 

Uriah  Heep. 


'  This  section  alters  the  prior  law. 


Conditional  Indorsement. 
Pay  to  the  order  of  John  Adams  upon  the  completion  of  my 
new  house  in  Hartford.  Alexander  Hamilton. 


"This  was  probably  the  prior  law. 
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indorsees  who  are  not  partners,  all  must  indorse,  unless  the  one 
indorsing  has  authority  to  indorse  for  the  others/^ 

§  411.  When  drawn  to  fiscal  officer. — Where  an  instrument  is 
drawn  or  indorsed  to  a  person  as  "cashier"  or  other  fiscal  officer 
of  a  bank  or  corporation,  it  is  deemed  prima  facie  to  be  payable 
to  the  bank  or  corporation  of  which  he  is  such  officer,  and  may 
be  negotiated  by  either  the  indorsement  of  the  bank  or  corpora- 
tion, or  the  indorsement  of  the  officer.^^ 

§  412.  Misspelled  names. — Where  the  name  of  a  payee  or  in- 
dorsee is  wrongly  designated  or  misspelled,  he  may  indorse  the 
instrument  as  therein  described,  adding,  if  he  thinks  fit,  his  proper 
signature.^* 

§  413.    When  indorsement  may  negative  personal  liability. — 

Where  any  person  is  under  obligation  to  indorse  in  a  representa- 
tive capacity,  he  may  indorse  in  such  terms  as  to  negative  personal 
liability.^^ 

§  414.  Presumption  of  time  of  negotiation. — Except  where 
an  indorsement  bears  date  after  the  maturity  of  the  instrument, 
every  negotiation  is  deemed  prima  facie  to  have  been  effected 
before  the  instrument  was  overdue.^" 

§  415.  Presumption  as  to  place  of  indorsement. — Except 
where  the  contrary  appears  every  indorsement  is  presumed  prima 
facie  to  have  been  made  at  the  place  where  the  instrument  is 
dated." 

§  416.    Period  of  negotiability. — An  instrument  negotiable  in 

"  This  accords  with  the  prior  law.  See  ante,  §  378,  as  to  paper  payable 
to  the  order  of  A  or  B. 

"  This  accords  with  the  prior  law  and  practice,  particularly  with  respect 
to  the  cashier  of  a  bank.  The  act  extends  it  to  all  fiscal  offices  of  corpora- 
tions. 

"This  recognizes  a  common  commercial  practice. 

"  The  ordinary  form  would  be  "Pay  to  the  order  of  M  without  recourse 
to  me  (signed)  X."   See  ante,  §  407. 

"  This  is  the  rule  of  the  law-merchant. 

"The  validity  and  effect  of  an  indorsement  is  governed  by  the  law  of 
the  place  where  it  is  made  though  the  paper  is  made  elsewhere. 
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its  origin  continues  to  be  negotiable  until  it  has  been  restrictively 
indorsed  or  discharged  by  payment  or  otherwise.'' 

§  417.  Striking  out  indorsements. — The  holder  may  at  any 
time  strike  out  any  indorsement  which  is  not  necessary  to  his 
title.  The  indorser  whose  indorsement  is  struck  out,  and  all  in- 
dorsers  subsequent  to  him,  ace  thereby  relieved  from  liability  on 
the  instrument. 

§418.  Transfer  without  indorsement;  subsequent  indorse- 
ment.— Where  the  holder  of  an  instrument  payable  to  his  order 
transfers  it  for  value  without  indorsing  it,  the  transfer  vests  in 
the  transferee  such  title  as  the  transferrer  had  therein,  and  the 
transferee  acquires,  in  addition,  the  right  to  have  the  indorsement 
of  the  transferrer.  But  for  the  purpose  of  determining  whether 
the  transferee  is  a  holder  in  due  course,  the  negotiation  takes 
effect  as  of  the  time  when  the  indorsement  is  actually  made. 
[When  the  indorsement  was  omitted  by  mistake,  or  there  was  an 
agreement  to  indorse  made  at  the  time  of  the  transfer,  the  in- 
dorsement, when  made,  relates  back  to  the  time  of  transfer.]'* 

§  419.  Reissue  by  prior  party. — Where  an  instrument  is  ne- 
gotiated back  to  a  prior  party,  such  party  may,  subject  to  the 
provisions  of  this  act,  reissue  and  further  negotiate  the  same. 
But  he  is  not  entitled  to  enforce  payment  thereof  against  any  in- 
tervening party  to  whom  he  was  personally  liable.^" 

"After  maturity  it  continues  to  be  negotiable  but  not  in  the  sense  that 
it  goes  into  the  hands  of  subsequent  transferees  freed  from  equities  exist- 
ing between  prior  parties.   See  post,  §  421. 

"A  transfer  without  indorsement  of  an  instrument  payable  to  order  is 
said  to  give  the  transferee  the  equitable,  as  distinguished  from  the  legal, 
title  thereto.  He  takes  such  riglit  and  title  as  his  immediate  transferrer 
had,  together  with  the  right  to  insist  in  a  court  of  equity,  if  necessary, 
upon  an  indorsement  passing  the  legal  title.  The  section  is  essentially 
declaratory  of  the  prior  law.  The  last  sentence  in  brackets  is  found  in 
the  Wisconsin  act. 

""Thiis,  if  A  makes  his  note  to  B  who  indorses  it  to  C  who  indorses  it 
to  D  who  indorses  it  to  E  who  indorses  it  back  to  C  again,  C  may  sue  A 
or  B  but  not  D  or  E. 
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§  420.  Holder  may  sue  in  his  own  name. — The  holder  of  a 
negotiable  instrument  may  sue  thereon  in  his  own  name.^  Pay- 
ment to  him  in  due  course  discharges  the  instrument.- 

§  421.  Who  deemed  holder  in  due  course. — A  holder  in  due 
course  is  a  holder  who  has  taken  the  instrument  under  the  fol- 
lowing conditions ; 

1.  That  it  is  complete  and  regular  upon  its  face; 

2.  That  he  became  the  holder  of  it  before  it  was  overdue,  and 
without  notice  that  it  had  been  previously  dishonored,  if  such  was 
the  fact  f 

3.  That  he  took  it  in  good  faith  and  for  value. 

^  This  right  was  a  distinctive  attribute  of  negotiable  paper  under  the  law- 
merchant.   Ante,  §  361. 

"  Further  as  to  payment  in  due  course  and  its  effect,  see  post,  §§  488,  489. 

'  Overdue  or  dishonored  paper  may  still  be  transferred  either  by  in- 
dorsement or  delivery,  to  the  same  extent  as  before  maturity.  But  where 
a  negotiable  instrument  is  found  in  circulation  after  it  is  due  it  carries 
suspicion  on  its  face.  The  question  instantly  arises,  why  is  it  in  cir- 
culation? Why  has  it  not  been  paid?  Here  is  something  wrong.  There- 
fore, although  it  does  not  give  the  indorsee  notice  of  any  specific  matter 
of  defense,  such  as  set-off,  payment,  or  fraudulent  acquisition,  yet  it  puts 
him  on  inquiry;  he  takes  only  such  title  as  the  indorser  himself  has,  and 
subject  to  any  defense  which  might  be  made  if  the  suit  were  brought  by 
the  indorser. 

When  an  instrument  payable  on  demand  is  to  be  deemed  overdue  is 
stated  in  another  place.  Post,  §  422.  It  should  also  be  noted  that  days 
of  grace  are  generally  abolished.  Generally,  however,  it  is  not  overdue 
so  as  to  charge  the  transferee  with  notice  of  defenses  until  the  expiration 
of  the  day  on  which,  by  its  terms,  the  principal  or  some  instalment  of  the 
principal  is  due  and  unpaid.  One  who  purchases  in  good  faith  an  instru- 
ment upon  which  the  interest  only  is  overdue,  is  a  holder  in  due  course, 
unless  by  the  terms  of  the  instrument  the  principal  was  to  become  due 
upon  default  in  the  payment  of  interes*. 

(188) 
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4.  That  at  the  time  it  was  negotiated  to  him  he  had  no  notice 
of  any  infirmity  in  the  instrument  or  defect  in  the  title  of  the  per- 
son negotiating  it ; 

5.  That  he  took  in  the  usual  course  of  business.* 

§  422.    When  holder  not  in  due  course — As  to  demand  paper. 

— When  an  instrument  payable  on  demand  is  negotiated  an  un- 
reasonable length  of  time  after  its  issue,  the  holder  is  not 
deemed  a  holder  in  due  course.'"' 

§  423.  Notice  of  infirmity  in  the  instrument  before  value 
given. — Where  the  transferee  receives  notice  of  any  infirmity  in 
the  instrument  or  defect  in  the  title  of  the  person  negotiating  the 
same  before  he  has  paid  the  full  amount  agreed  to  be  paid  there- 
for, he  will  be  deemed  a  holder  in  due  course  only  to  the  extent  of 
the  amount  theretofore  paid  by  him." 

§  424.  When  title  of  transferrer  defective.-CThe  title  of  a 
person  who  negotiates  an  instrument  is  defective  within  the  mean- 
ing of  this  act  when  he  obtained  the  instrument,  or  any  signature 
thereto,  by  fraud,  duress,  or  force  or  fear,  or  other  unlawful 
means,  or  for  an  illegal  consideration,  and  when  he  negotiates  it  in 
breach  of  faith,  or  under  such  circumstances  as  amount  to  a  fraud^ 
[and  the  title  of  such  person  is  absolutely  void  when  such  instru- 
ment or  signature  was  so  procured  from  a  person  who  did  not 

*  The  last  clause  of  this  section  is  found  in  the  Wisconsin  act  and  is 
declaratory  of  the  prior  law.  One  who  takes  without  indorsement  an 
instrument  payable  to  order  does  not  take  in  the  usual  course  of  business. 
-See  ante,  §  418.  If  the  holder  takes  as  assignee  or  trustee  in  bankruptcy 
or  insolvency  or  as  receiver  of  a  courts  he  does  not  take  in  the  usual 
course  of  business  and  is  subject  to  defenses,  and  so,  in  most  states,  of 
the  purchaser  at  a  sheriff's  sale. 

"This  is  the  rule  of  the  law-merchant,  but  neither  that  law  nor  the 
statute  furnishes  any  absolute  test  for  determining  what  is  a  reasonable 
time.  Even  a  year  might  not  be  long  enough  to  discredit  a  demand  note 
bearing  interest.  As  short  a  time  as  two  and  a  half  months  was  deemed 
in  one  case  to  put  the  purchaser  on  inquiry  for  defenses.  1  Cowen  (N. 
Y.)  397. 

'  If  he  paid  nothing  until  after  he  received  notice  the  purchaser  can 
recover  nothing  as  a  holder  in  due  course 
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know  the  nature  of  the  instrument  and  could  not  have  obtained 
such  knowledge  by  the  use  of  ordinary  care].'' 

§  425.  Actual  knowledge  of  infirmity  or  bad  faith  necessary 
to  notice. — To  constitute  notice  of  an  infirmity  in  the  instru- 
ment or  defect  in  the  title  of  the  person  negotiating  the  same,  the 
person  to  whom  it  is  negotiated  must  have  had  actual  knowledge 
of  the  infirmity  or  defect,  or  knowledge  of  such  facts  that  his 
action  in  taking  the  instrument  amounted  to  bad  faith.* 

§  426.  Rights  of  holder  in  due  course. — A  holder  in  due  course 
holds  the  instrument  free  from  any  defect  of  title  of  prior  parties, 
and  free  from  defenses  available  to  prior  parties  among  them- 
selves'' and  may  enforce  payment  of  the  instrument  for  the  full 
amount  thereof  against  all  parties  liable  thereon.^" 

'  The  part  of  this  section  between  the  brackets  is  found  in  the  Wisconsin 
act.  This  preserves  the  defense  in  that  state  based  upon  fraud  as  to  the 
the  nature  of  the  instrument,  and  enables  the  defrauded  party  to  defend 
even  against  a  holder  in  due  course,  unless  such  signer  was  guilty  of  want 
of  ordinary  care  in  not  discovering  the  deception.  See  Walker  v.  Ebert, 
29  Wis.  194. 

'  This  accords  with  the  prior  law  as  generally  established.  The  mere 
want  of  active  vigilance  to  discover  defenses  is  not  enough  to  deprive  the 
indorsee  of  his  right  to  recover  free  from  defenses,  unless  he  was  guilty 
of  actual  bad  faitli,  so  that  his  conduct  amounted  to  a  wilful  closing  of 
the  eyes.  Negligence  may  be  so  gross,  however,  that  the  court  or  jury 
are  warranted  in  finding  actual  bad  faith.  The  value  given  for  the  paper 
may  have  a  bearing  on  the  question.  Thus  the  inadequacy  of  price  may 
be  so  gross  as  to  justify  the  inference  that  the  purchaser  was  charged  with 
notice  of  the  defective  title  of  his  vendor,  as  where  one  paid  $125  for  a 
note  of. $333.33;  $50  for  a  note  of  $300;  $5  for  a  note  of  $300;  the  solvency 
of  the  makers  being  well  known. 

On  the  other  hand,  it  has  been  held  that  one  who  paid  $100  for  a  note 
of  $250;  $50  for  a  note  of  $100,  and  $1,250  for  a  note  of  $2,500,  was  not 
chargeable  with  notice,  the  credit  and  solvency  of  the  signers  being  in 
doubt. 

'  Prior  to  the  act  many  courts  held  that  papers  given  in  a  gambling 
transaction  or  tainted  with  usury  were  absolutely  void  by  force  of  local 
statutes  declaring  such  contracts  void.  This  provision  being  general  in 
terms  may  have  been  intended  to  override  those  decisions  and  the  statutes 
under  which  they  were  made.  Unfortunately,  the  decisions  under  the  Act 
are  conflicting  on  this  point.    Compare  123  Ky.  677  with  17  App.  Dist.  Col.  283. 

"This  section  refers  to  an  out  and  out  purchase  of  the  paper  and  not 
to  the  mere  taking  of  it  as  collateral  security  for  an  obligation  definite  in 
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§  427.  Holder,  other  than  in  due  course — Purchaser  from 
holder  in  due  course. — In  the  hands  of  any  holder  other  than  a 
holder  in  due  course,  a  negotiable  instrument  is  subject  to  the 
same  defenses  as  if  it  were  non-negotiable.  But  a  holder  who 
derives  his  title  through  a  holder  in  due  course,  and  who  is  not 
himself  a  party  to  any  fraud,  or  illegality  affecting  the  instrument, 
has  all  the  rights  of  such  former  holder  in  respect  of  all  parties 
prior  to  the  latter." 

§  428.    Burden  of  proof  as  to  ownership  in  due  course. — 

Every  holder  is  deemed  prima  facie  to  be  a  holder  in  due  course ; 
but  when  it  is  shown  that  the  title  of  any  person  who  has  nego- 
tiated the  instrument  was  defective,  the  burden  is  on  the  holder 
to  prove  that  he  or  some  person  under  whom  he  claims  acquired 
the  title  as  holder  in  due  course.  But  the  last  mentioned  rule  does 
not  apply  in  favor  of  a  party  who  became  bound  on  the  instrument 
prior  to  the  acquisition  of  such  defective  title.^^ 

amount.  In  the  last  case  the  pledgee,  though  in  due  course,  can  recover 
only  the  amount  of  his  debt  if  there  be  defenses  available  against  his 
pledgor.    To  the  extent  of  his  debt,  however,  he  is  a  holder  in  due  course. 

The  Wisconsin  act  here  inserts  a  special  provision  rendering  notes  void 
in  any  hands  if  given  for  unearned  insurance  premiums  and  the  company 
is  dissolved.    See  Stat.  Wis.,  §§  1944,  194S. 

"  If  a  negotiable  instrument  has  once  passed  into  the  hands  of  a  holder 
in  due  course  a  subsequent  transferee  may  claim  the  rights  of  such  a 
holder,  though  he  may  have  taken  it  with  notice  of  defenses,  or  without 
giving  value  for  it,  or  though  he  acquired  it  when  overdue  or  with  notice 
of  dishonor.  ^In  other  words,  one  who  is  really  a  bona  fid.7  holder  may 
transfer  his  rights  as  such,  and  can  give  to  any  subsequent  transferee  as 
good  a  title  as  he  himself  had.  Thus,  if  A  procures  a  note  from  B  by 
fraud,  and  transfers  it  to  M,  a  holder  in  due  course,  M  may  give  X  the 
same  rights  unless  X  was  a  party  to  the  fraud  practiced  by  A  upon  B. 
This  was  the  rule  before  the  passage  of  the  act.^ 

"This  is  essentially  the  common  law.  One  who  sues  on  a  negotiable 
instrument  is  prima  facie  a  holder  in  due  course.  But  let  it  once  appear 
that  it  was,  as  to  the  defendant,  affected  with  fraud,  illegality  or  duress 
then  the  plaintiff  must  show  that  he  or  his  transferee  were  holders  in  dus 
course,  for  one  who  has  procured  a  contract  under  circumstances  of  vio- 
lence, illegality  or  fraud  will  naturally  transfer  it  to  a  confederate  to 
recover  what  he  could  not  recover  himself. 
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§  429.  Liability  of  maker. — The  maker  of  a  negotiable  instru- 
ment by  making  it  engages  that  he  will  pay  it  according  to  its 
tenor,  and  admits  the  existence  of  the  payee  and  his  then  capacity 
to  indorse.^  * 

§  430.  Liability  of  dia-wer. — The  drawer  bv  drawing  the  in- 
strument admits  the  existence  of  the  payee  and  his  then  capacity 
to  indorse,  and  engages  that  on  due  presentment  the  in- 
strument will  be  accepted  or  paid,  or  both,  according  to  its 
tenor,  and  that  if  it  be  dishonored,  and  the  necessary  pro- 
ceedings on  dishonor  be  duly  taken,  he  will  pay  the  amount 
thereof  to  the  holder,  or  to  any  subsequent  indorser  who  may  be 
compelled  to  pay  it.^  But  the  drawer  may  insert  in  the  instru- 
ment an  express  stipulation  negativing  or  limiting  his  own  lia- 
bility to  the  holder." 

§431.  Liability  of  acceptor. — The  acceptor  by  accepting  the 
instrument  engages  -that  he  will  pay  it  according  to  the  tenor  of 
his  acceptance ;  and  admits* — 

I.  The  existence  of  the  drawer,  the  genuineness  of  his  signa- 
ture, and  his  capacity  and  authority  to  draw  the  instrument ;  and"' 

J.    The  existence  of  the  payee  and  his  then  capacity  to  indorse. 

'  He  is  the  principal  or  primary  debtor,  absolutely  and  unconditionally 
bound. 

'  This  is  common  law.     The  Colorado  act  omits  the  word  "subsequent." 

'This  is  done  1)\'  inserting  the  words  "without  recourse"  as  in  a  qualified 
indorsement. 

*  The  acceptor  of  a  bill,  like  the  maker  of  a  note,  is  directly  and  prima- 
rily bound  for  its  payment. 

''The  drawee  is  presumed  to  know  the  signature  of  the  drawer  and  is 
estopped  to  show  that  it  was  forged.  But  he  does  not  by  acceptance  or 
payment  admit  the  genuineness  of  the  body  of  the  bill  or  of  the  signatures 
of  the  indorscrs,  e\cn  though  it  is  payable  to  the  order  of  the  drawer  and 
purports  to  have  been  indorsed  b\-  him. 

(192) 
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§  432.  When  irregular  party  deemed  indorser. — A  person 
placing  his  signature  upon  an  instrument  otherwise  than  as  maker, 
drawer  or  acceptor  is  deemed  to  be  an  indorser,  unless  he  clearly 
indicates  by  appropriate  words  his  intention  to  be  bound  in  some 
other  capacity.' 

§  433.  Liability  of  indorser  in  blank  before  delivery. — Where 
a  person,  not  otherwise  a  party  to  an  instrument,  places  thereon 
his  signature  in  blank  before  delivery,  he  is  liable  as  indorser  in 
accordance  with  the  following  rules  : 

1.  If  the  instrument  is  payable  to  the  order  of  a  third  person 
he  is  liable  to  the  payee  and  to  all  subsequent  parties. 

2.  If  the  instrument  is  payable  to  the  order  of  the  maker  or 
drawer,  or  is  payable  to  bearer,  he  is  liable  to  all  parties  subse- 
quent to  the  maker  or  drawer. 

3.  If  he  signs  for  the  accommodation  of  the  payee,  he  is  liable 
to  all  parties  subsequent  to  the  payee.' 

§  434.  Warranty  where  transfer  is  by  delivery  or  qualified 
indorsement. — Every  person  negotiating  an  instrument  by  deliv- 
ery or  by  a  qualified  indorsement,  warrants — 

1.  That  the  instrument  is  genuine  and  in  all  respects  what  it 
purports  to  be  ;^ 

2.  That  be  has  good  title  to  it ; 

3.  That  all  prior  parties  had  capacity  to  contract ; 

°  He  is  an  indorser  unless  he  adds  to  his  signature  such  words  as 
"surety,"  "guarantor,"  or,  if  he  wishes  to  be  bound  for  collection  only, 
"I  guarantee  the  collection  of  the  within."    See  post,  §  1050. 

'  Such  a  party  is  called  an  anomalous  or  irregular  indorser  or  aval. 
Prior  to  the  act  his  liability  was  the  subject  of  much  controversy.  Some 
tases  held  him  a  co-maker,  others  a  first  indorser,  and  others  a  second 
indorser,  while  some  decisions  regarded  him  as  a  surety,  some  as  a  guar- 
antor, and  some  admitted  oral  evidence  to  show  in  what  capacity  he  in- 
tended to  be  bound.  The  act  makes  him  an  indorser  pure  and  simple  and 
entitled  to  the  rights  and  privileges  of  an  indorser  as  against  the  parties 
designated.  This  not  only  simplifies  the  law  and  renders  it  uniform,  but 
is  in  accordance  with  the  understanding  of  business  men. 

'  This  warranty  is  broken  if  the  body  of  the  instrument  or  the  name  of 
any  party  thereto  is  forged. 

13 — Com.  Law. 
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4.  That  he  has  no  knowledge  of  any  fact  which  would  impair 
the  validity  of  the  instrument  or  render  it  valueless." 

But  when  the  negotiation  is  by  delivery  only,  the  warranty  ex- 
tends in  favor  of  no  holder  other  than  the  immediate  transferee.^" 

The  provisions  of  subdivision  three  of  this  section  do  not  apply 
to  persons  negotiating  public  or  corporation  securities,  other  than 
bills  and  notes." 

§  435.  Warranty  of  indorser  without  qualification. — Every 
indorser  who  indorses  without  qualification,  warrants  to  all  sub- 
sequent holders  in  due  course  : 

1.  The  matters  and  things  mentioned  in  subdivisions  one,  two 
and  three  of  the  next  preceding  section ;  and, 

2.  That  the  instrument  is  at  the  time  of  his  indorsement  valid 
and  subsisting.'^ 

And  in  addition,  he  engages  that  on  due  presentment  it  shall  be 
accepted  or  paid,  or  both,  as  the  case  may  be,  according  to  its 
tenor,  and  that  if  it  be  dishonored,  and  the  necessary  proceedings 
on  dishonor  be  duly  taken,  he  will  pay  the  amount  thereof  to  the 
holder,  or  to  any  subsequent  indorser  who  may  be  compelled  to 
pay  it.^' 

'  This  changes  the  law  of  many  states  so  that  the  transferrer  hy  delivery 
or  hy  indorsement  without  recourse  is  not  an  absolute  warrantor  that  the 
instrument  is  vaUd,  so  long  as  it  is  genuine  and  the  parties  are  competent. 
The  rule  of  the  statute  is  that  previously  established  in  New  York  in 
Littauer  v.  Goldman,  72  N.  Y.  506,  as  opposed  to  that  announced  by  the 
Federal  Supreme  Court  in  Meyer  v.  Richards,  163  U.  S.  385,  and  knowl- 
edge of  invalidity  or  worthlessness  by  the  transferrer  and  his  failure  to 
disclose  the  facts  is  essential  to  his  liability.  If  the  transferee  desires  a 
broader  warranty  he  should  require  an  unqualified  indorsement  or  exact 
some  other  form  of  express  guaranty.  See  Crawford's  Neg.  Inst.  Law 
(3d  ed.),  p.  88. 

"This  accords  with  the  common  law.  In  this  respect  the  warranty 
differs  from  that  of  an  indorser,  the  latter  being  liable  to  any  subsequent 
holder  in  due  course  upon  the  same  contract  as  is  implied  in  favor  of  his 
immediate  indorsee. 

"  This  obviously  refers  to  government  and  municipal  bonds. 

^^  If  it  is  void  foi  any  reason,  as  for  forgery,  illegality  or  the  like,  or  has 
been  discharged,  his  warranty  is  broken  and  it  is  immaterial  whether  he 
knew  of  the  invalidity  or  not. 

"The  contract  of  an  indorser  is  a  new  and  independent  one,  distinct 
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§  436.    Indorsement  of  instrument  negotiable  by  delivery. — 

Where  a  person  places  his  indorsement  on  an  instrument  nego- 
tiable by  delivery  he  incurs  all  the  liabilities  of  an  indorser.^* 

§  437.    Indorsers  liable  in  order  of  their  indorsements. — As 

respects  one  another,  indorsers  are  liable  prima  facie  in  the  order 
in  which  they  indorse ;  but  evidence  is  admissible  to  show  that 
as  between  or  among  themselves  they  have  agreed  otherwise. 
Joint  payees  or  joint  indorsees  who  indorse  are  deemed  to  indorse 
jointly  and  severally.^ ^ 

§  438.  Negotiation  without  indorsement  by  broker. — When 
a  broker  or  other  agent  negotiates  an  instrument  without  indorse- 
ment, he  incurs  all  the  liabilities  prescribed  by  section  434  of  the 
text,  unless  he  discloses  the  name  of  his  principal,  and  the  fact 
that  he  is  acting  only  as  an  agent.^" 

from  that  evidenced  by  the  note  or  bill  and  is  not  affected  as  a  rule  by  the 
invalidity  of  the  instrument  itself.  It  is  a  conditional  undertaking,  how- 
ever, and  unless  there  has  been  a  waiver  by  him,  the  indorser  can  only 
be  held  in  case  of  dishonor  where  there  has  been  due  presentment  for  pay- 
ment or  acceptance  in  the  first  instance  to  those  primarily  bound  to  accept 
or  pay,  and  due  notice  to  him  of  the  fact  of  dishonor  by  non-acceptance  or 
non-payment,  in  accordance  with  rules  stated  elsewhere.  Post,  §§  439,  458. 
If  the  indorsement  is  of  a  foreign  bill  protest  is  also  required.  Post, 
§  521. 

"  This  is  simply  declaratory  of  the  pre-existing  law.  3  Johns.  (N.  Y.) 
439. 

"This  section  applies  to  accommodation  indorsers  as  well  as  to  others 
unless  they  have  by  special  agreement  varied  the  order  of  their  liability 
or  agreed  to  be  liable  among  themselves  for  proportionate  shares  of  the 
debt.  The  last  sentence  changes  the  common  law  under  which  joint  in- 
dorsers were  liable  jointly  and  could  only  be  sued  together. 

"  This  is  declaratory  of  the  common  law.  See  post,  §  598  et  seq.,  »s 
to  undisclosed  principals  generally. 


CHAPTER  XXVII. 

PRESENTMENT  FOR  PAYMENT. 

§  439.  Presentment  when  necessary  for  non-payment  and 
dishonor. — Presentment  for  payment  is  not  necessary  in  order  to 
charge  the  person  primarily  liable  on  the  instrument  [but  if  the 
instrument  is,  by  its  terms,  payable  at  a  special  place,  and  he  is 
able  and  willing  to  pay  it  there  at  m.aturity,  such  ability  and 
willingness  are  equivalent  to  a  tender  of  payment  on  his  part]. 
But  except  as  herein  otherwise  provided,  presentment  for  pay- 
ment is  necessary  in  order  to  charge  the  drawer  and  indorsers.' 

§  440.    Instruments  payable  at  a  time  specified  or  on  demand. 

— Where  the  instrument  is  not  payable  on  demand  presentment 
must  be  made  on  the  day  it  falls  due.  Where  it  is  payable  on  de- 
mand, presentment  must  be  made  within  a  reasonable  time  after 
its  issue,  except  that  in  the  case  of  a  bill  of  exchange,  presentment 
for  payment  will  be  sufficient  if  made  within  a  reasonable  time 
after  the  last  negotiation  thereof. 

§  441.  What  constitutes  sufficient  presentment. — Present- 
ment for  payment,  to  be  sufficient,  must  be  made — 

1.  By  the  holder,  or  by  some  person  authorized  to  receive 
payment  on  his  behalf ; 

2.  At  a  reasonable  hour  on  a  business  day  ;- 

^  This  is  the  settled  requirement  of  the  law-merchant  and  upon  no  point 
are  its  rules  more  strict  and  important.  They  are  meant  for  the  protec- 
tion of  those  secondarily  liable  as  indorsers  or  drawers  and  failure  to  ob- 
serve them  and  to  give  notice  of  dishonor,  if  dishonor  takes  place,  will  re- 
sult as  a  rule  in  their  absolute  release  from  liability  upon  the  paper,  and 
.likewise  from  liability  for  the  consideration  for  which  it  was  given  or 
transferred.     The  part  of  this  section  in  brackets  is  omitted  in  Wisconsin. 

'  The  presentment  at  a  place  of  business  must  be  during  customary 
business  hours,  or  at  least  while  some  one  is  there  who  is  competent  to 
give  an  answer.  Presentment  at  a  place  of  residence  must  be  before  the 
customary  hour  of  retiring  unless  the  party  primarily  bound  is  in  a  con- 
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3.  At  a  proper  place  as  herein  defined ; 

4.  To  the  person  primarily  liable  on  the  instrument,  or  if  he  is 
absent  or  inaccessible,  to  any  person  found  at  the  place  where  the 
presentment  is  made.^ 

§  442.  Place  of  presentment. — Presentment  for  payment  is 
made  at  the  proper  place— 

1.  Where  a  place  of  payment  is  specified  in  the  instrument  and 
it  is  there  presented ; 

2.  Where  no  place  of  payment  is  specified,  but  the  address 
of  the  person  to  make  payment  is  given  in  the  instrument  and  it 
is  there  presented ; 

3.  Where  no  place  of  payment  is  specified,  and  no  address  is 
given  and  the  instrument  is  presented  at  the  usual  place  of  busi- 
ness or  residence  of  the  person  to  make  payment  ;* 

4.  In  any  other  case  if  presented  to  the  person  to  make  pay- 
ment wherever  he  can  be  found,  or  if  presented  at  his  last  known 
place  of  business  or  residence. 

§  443.  Exhibition  of  instrument. — ^The  instrument  must  be 
exhibited  to  the  person  from  whom  pa)'ment  is  demanded,  and 
when  it  is  paid  must  be  delivered  up  to  party  paying  it.' 

§  444.  Presentment  of  paper  payable  at  bank. — Where  the 
instrument  is  payable  at  a  bank,  presentment  for  payment  must 
be  made  during  banking  hours,  unless  the  person  to  make  payment 
has  no  funds  there  to  meet  it  at  any  time  during  the  day,  in  which 

dition  to  give  an  answer.  As  late  as  nine  o'clock  in  the  evening  has  been 
held  to  be  a  reasonable  hour.   The  rule  as  to  banks  is  stated  in  §  444. 

'  This  accords  with  the  common  law. 

*  Presentment  at  either  place  apparently  suffices  if  made  at  a  proper  hour. 
If  the  party  primarily  liable  is  not  found  there  or  any  one  competent  to 
answer  for  him,  it  seems  to  be  unnecessary  to  present  elsewhere  unless 
such  place  of  business  or  residence  has  been  abandoned. 

'This  section  makes  no  change  in  the  law.  If  the  instrument  is  lost  or 
destroyed  evidence  of  its  contents  and  execution  is  always  admitted,  pro- 
vided security  be  given  against  the  appearance  of  the  paper  in  bona  fide 
hands.  The  instrument  must  be  exhibited  in  order  that  the  party  paying 
may  judge  of  its  genuineness  and  the  genuineness  of  indorsements,  and 
so  that  he  may  take  possession  of  it  as  a  voucher  of  payment  and  as  a  safe- 
guard against  its  further  transfer. 
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case  presentment  at  any  hour  before  the  bank  is  closed  on  that 
day  is  sufficient.* 

§  445.  Presentment  in  case  of  death. — Where  the  person  pri- 
marily liable  on  the  instrument  is  dead,  and  no  place  of  payment 
is  specified,  presentment  for  payment  must  be  made  to  his  per- 
sonal representative,  if  such  there  be,  and  if,  with  the  exercise  of 
reasonable  diligence,  he  can  be  found.^ 

§  446.  Presentment  to  firm. — Where  the  persons  primarily 
liable  on  the  instrument  are  liable  as  partners  and  no  place  of  pay- 
ment is  specified,  presentment  for  payment  may  be  made  to  any 
one  of  them,  even  though  there  has  been  a  dissolution  of  the  firm. 

§  447.  Presentment  to  joint  debtors. — Where  there  are  sev- 
eral persons,  not  partners,  primarily  liable  on  the  instrument,  and 
no  place  of  payment  is  specified,  presentment  must  be  made  to 
them  all.' 

§  448.    When  presentment  unnecessary  to  charge  drawer. — 

Presentment  for  payment  is  not  required  in  order  to  charge  the 
drawer  where  he  has  no  right  to  expect  or  require  that  the  drawee 
or  acceptor  will  pay  the  instrument." 

§  449.  In  order  to  charge  indorser. — Presentment  for  payment 
is  not  required  in  order  to  charge  an  indorser  where  the  instru- 

°  This  expresses  generally  the  settled  law,  though  presentment  after 
banking  hours  may  still  be  good  if  the  holder  finds  some  person  at  the 
bank  with  authority  to  pay  the  paper  or  to  refuse  payment.  The  paper 
should  be  at  the  bank,  however,  down  to  the  close  of  banking  hours  or 
should  be  presented  then,  as  the  party  bound  to  pay  has  until  that  time  to 
supply  the  bank  with  funds  to  meet  the  paper. 

'  This  is  declaratory  of  the  pre-existing  law.  In  any  case  the  holder  can- 
not rest  upon  the  bare  knowledge  that  the  party  primarily  liable  is  dead, 
but  must  use  diligence  to  find  the  personal  representative,  if  there  be  one 
Although  the  indorser  himself  be  the  personal  representative  presentment 
has  been  held  necessary.   3  Pet.  (U.  S.)  87;  31  Pa.  St.  271. 

'This  is  common  law.  If  it  is  impracticable  to  present  to  both  on  the  day 
of  maturity  presentment  can  be  made  to  one,  and  to  the  other  as  soon  as 
it  reasonably  can  be  done. 

'The  mere  fact  that  the  drawer  has  no  funds  in  the  drawee's  hands  at 
the  time  he  draws  does  not  render  presentment  unnecessary  if  he  still  has 
reasonable  grounds  to  believe  that  the  instrument  will  be  paid. 
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ment  was  made  or  accepted  for  his  accommodation,  and  he  has  no 
reason  to  expect  that  the  instrument  will  be  paid  if  presented." 

§  450.  When  delay  in  presentment  excused. — Delay  in  mak- 
ing presentment  for  payment  is  excused  when  the  delay  is  caused 
by  circumstances  beyond  the  control  of  the  holder,  and  not  impu- 
table to  his  default,  misconduct  or  negligence.  When  the  cause  of 
delay  ceases  to  operate,  presentment  must  be  made  with  reasonable 
diligence.^^ 

§  451.  When  presentment  dispensed  with. — Presentment  for 
payment  is  dispensed  with : 

1.  Where  after  the  exercise  of  reasonable  diligence  present- 
ment as  required  by  this  act  cannot  be  made;^- 

2.  Where  the  drawee  is  a  fictitious  person; 

3.  By  waiver  of  presentment  express  or  implied.^' 

^°If  he  has  furnished  the  accommodation  party  with  funds  to  pay  the 
paper,  the  indorser  would  probably  be  released  by  want  of  presentment. 

"  The  breaking  out  of  war  between  the  country  of  the  holder  and  that  of 
the  party  to  whom  presentment  should  be  made  or  notice  given  will  excuse 
delay  in  presenting  a  bill  or  note  and  giving  notice  of  dishonor  until  after 
hostilities  have  ceased.  Even  though  the  parties  are  friendly,  still,  if  com- 
munication is  dangerous  or  impossible  because  of  the  operation  of  war,  or 
because  of  an  insurrection  or  other  social  or  political  disturbance,  or  be- 
cause of  the  prevalence  of  malignant  or  contagious  disease,  demand  and 
notice  are  excused  until  they  can  be  safely  made  or  given.  The  sickness 
of  the  holder,  so  sudden  and  severe  as  to  preclude  him  from  making  pre- 
sentment or  employing  others  to  do  so,  or  a  public  calamity,  such  as  flood 
and  conflagration,  rendering  demand  and  notice  impossible,  excuse  delay 
in  making  presentment  and  giving  notice.  But  whenever  the  impediment 
is  removed,  the  holder  must  proceed  with  reasonable  diligence  to  make 
demand  and  give  notice.  If  notice  only  is  impossible  owing  to  any  of  these 
causes,  demand  is  not  excused.     See  Post,  §  482. 

"  Diligence  requires  that  the  holder  give  such  information  to  his  agents 
or  to  the  notary  employed  by  him  as  will  enable  them  to  make  present- 
ment.   If  he  or  they  have  no  information  due  inquiry  should  be  made. 

"  Express  waivers  embodied  in  the  instrument  are  elsewhere  discussed. 
Post,  §  479.  Waiver  of  protest  is  a  waiver  of  presentment  (Post,  §  480), 
but  a  waiver  of  notice  merely  is  not.  Presentment  may  be  waived  either 
before  or  after  maturity  and  may  be  implied  as  well  as  express.  Any 
language  or  conduct,  or  any  agreement  between  the  parties  reasonably 
calculated  to  lead  the  holder  to  believe  that  presentment  to  the  parties 
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§  452.  Dishonor  by  non-payment. — The  instrument  is  dishon- 
ored by  non-payrnent  when,— 

1.  It  is  duly  presented  for  payment  and  payment  is  refused  or 
cannot  be  obtained  ;  or, 

2.  Presentment  is  excused  and  the  instrument  is  overdue  and 
unpaid. 

§  453.  Right  of  recourse  of  holder. — Subject  to  the  provisions 
of  this  act,  when  the  instrument  is  dishonored  by  non-payment,  an 
immediate  right  of  recourse  to  all  parties  secondarily  liable 
thereon  accrues  to  the  holder. 

§  454.  Without  grace — Maturity. — Every  negotiable  instru- 
ment is  payable  at  the  time  fixed  therein  without  grace.  When  the 
day  of  maturity  falls  upon  Sunday,  or  a  holiday,  the  instrument 
is  payable  on  the  next  succeeding  business  day.  [Instruments 
falling  due  on  Saturday  are  to  be  presented  for  payment  on  the 
next  succeeding  business  day,  except  that  instruments  payable 
on  demand  may,  at  the  option  of  the  holder,  be  presented  for 
payment  before  twelve  o'clock  noon  on  Saturday  when  that  entire 
day  is  not  a  holiday.]^* 

§  455.  Time  of  payment. — Where  "the  instrument  is  payable  at 
a  fixed  period  after  date,  after  sight,  or  after  the  happening  of  a 
specified  event,  the  time  of  payment  is  determined  by  excluding 
the  day  from  which  the  time  is  to  begin  to  run,  and  by  including 
the  date  of  payment" 

primarily  liable  was  not  expected  or  required  may  amount  to  a  waiver.  If 
an  indorser  or  drawer  with  knowledge  of  his  release  through  want  of  pre- 
sentment and  notice  promises  to  pay  or  makes  part  payment  on  account  of 
the  paper,  he  has  waived  his  defense. 

"  The  last  sentence  in  brackets  is  omitted  in  Wisconsin.  In  Massachu- 
setts sight  drafts  are  entitled  to  grace  unless  they  provide  otherwise.  The 
North  Carolina  act  preserves  existing  laws  as  to  grace.  Grace,  notwith- 
standing the  act,  can  no  doubt  be  expressly  provided  for  in  the  instrument. 

Whenever  grace  is  allowed  by  law  or  the  terms  of  the  instrument,  it 
means  three  extra  days  after  the  time  fixed  in  instrument,  or  three  days 
after  presentment  where  sight  paper  is  entitled  to  grace.  If  the  last  day 
of  grace  is  Sunday  or  a  holiday,  presentment  must  be  on  the  preceding 
secular  day. 

"This  is  the  general  rule  as  to  commercial  contracts. 
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§  456.  At  a  bank. — Where  the  instrument  is  made  payable  at 
a  bank  it  is  equivalent  to  an  order  to  the  bank  to  pay  the  same 
for  the  account  of  the  principal  debtor  thereon.^" 

§  457.  Payment  in  due  course. — Payment  is  made  in  due 
course  when  it  is  made  at  or  after  the  maturity  of  the  instrument 
to  the  holder  thereof  in  good  faith  and  without  notice  that  his 
title  is  defective.^' 

"  Prior  to  the  act  there  was  some  doubt  and  conflict  as  to  the  authority 
of  the  bank  to  pay  such  paper  and  charge  it  to  the  depositor.  This  con- 
firms the  authority  of  the  bank  to  do  so. 

"If  the  paper  is  paid  before  maturity  and  left  in  the  hands  of  the 
holder  he  may  transfer  it  to  a  holder  in  due  course  and  such  holder  may 
recover  in  spite  of  the  defense  of  payment.  Even  though  it  is  paid  at 
or  after  maturity  the  payor  should  take  possession  of  it,  for  if  it  is  further 
negotiated  the  party  paying  has  the  burden  of  proving  payment  in  due 
course.  There  are  still  other  reasons  why  a  party  paying  commercial 
paper,  whether  before,  at  or  after  maturity,  should  get  the  paper  into  his 
own  hands  or  exact  indemnity  against  possible  future  liability  to  pay  it 
again,   See  ante,  §  443, 


CHAPTER  XXVIII. 


NOTICE  OF  DISHONOR. 


§  458.    Drawer  and  indorsers  must  be  notified  of  dishonor. — 

Except  as  herein  otherwise  provided,  when  a  negotiable  instru- 
ment has  been  dishonored  by  non-acceptance  or  non-payment, 
notice  of  dishonor  must  be  given  to  the  drawer  and  to  each  in- 
dorser,  and  any  drawer  or  indorser  to  whom  such  notice  is  not 
given  is  discharged.^ 

§  459.  Who  may  give. — The  notice  may  be  given  by  or  on 
behalf  of  the  holder,  or  by  or  on  behalf  of  any  party  to  the  in- 
strument who  might  be  compelled  to  pay  it  to  the  holder,  and 
who,  upon  taking  it  up  would  have  a  right  to  reimbursement  from 
the  party  to  whom  the  notice  is  given. - 

§  460.  Notice  by  agent. — Notice  of  dishonor  may  be  given  by 
an  agent  either  in  his  own  name  or  in  the  name  of  any  party  en- 
titled to  give  notice,  whether  that  party  be  his  principal  or  not. 

§  461.  To  whose  benefit  notice  enures. — Where  notice  is 
given  by  or  on  behalf  of  the  holder,  it  enures  for  the  benefit  of  all 
subsequent  holders  and  all  prior  parties  who  have  a  right  of  re- 
course against  the  party  to  whom  it  is  given. 

§  462.  Same — Subsequent  parties. — Where  notice  is  given  by 
or  on  behalf  of  a  party  entitled  to  give  notice  it  enures  for  the 

'  This  rule  does  not  apply  to  guarantors  in  the  ordinary  sense,  but  only 
to  strict  indorsers.  Post,  §  1048.  The  burden  of  proving  notice  is  on  the 
holder. 

^  Notice  by  a  mere  stranger  is  ineffectual,  and  one  who,  though  a  nominal 
party  to  the  instrument,  has  been  discharged  is  deemed  a  stranger  within 
this  rule.  A  drawee  who  has  refusea  to  accept  is  likewise  a  stranger. 
But  notice  given  by  any  party,  actually  authorized  to  give  it  by  the  holder 
is  sufficient  as  provided  in  the  next  section. 
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benefit  of  the  holder  and  all  parties  subsequent  to  the  party  to 
whom  notice  is  given.' 

§  463.  In  hands  of  an  agent. — Where  the  instrument  has  been 
dishonored  in  the  hands  of  an  agent,  he  may  either  himself  give 
notice  to  the  parties  liable  thereon,  or  he  may  give  notice  to  his 
principal.  If  he  give  notice  to  his  principal,  he  must  do  so  within 
the  same  time  as  if  he  were  the  holder,  and  the  principal  upon 
the  receipt  of  such  notice  has  himself  the  same  time  for  giving 
notice  as  if  the  agent  had  been  an  independent  holder.* 

§  464.  Written  notice. — A  written  notice  need  not  be  signed 
and  an  insufficient  written  notice  may  be  supplemented  and  vali- 
dated by  verbal  communication.  A  misdescription  of  the  instru- 
ment does  not  vitiate  the  notice  unless  the  party  to  whom  the  no- 
tice is  given  is  in  fact  misled  thereby.^ 

'  The  last  two  sections  may  conveniently  be  explained  together.  If  the 
holder  notifies  the  drawer  and  all  the  indorsers,  he  may,  at  his  leisure, 
determine  which  to  sue,  and  the  notice  which  he  gives  will  fix  the  lia- 
bility of  every  party  upon  the  paper  to  every  party  below  him  who  pays 
it.  If  the  holder  notifies  only  his  immediate  indorser,  and  none  of  the 
others  are  notified  within  the  time  fixed  by  law,  they  are  released.  But 
if  an  indorser  who  is  duly  notified  gives  due  notice  in  turn  to  any  or  all 
above  him,  their  liability  both  to  him  and  to  the  holder  is  fixed;  and  so 
where  each  successive  indorser  takes  his  day.  The  safest  course,  how- 
ever, is  for  the  holder  to  notify  the  drawer  and  all  the  indorsers  in  the 
first  instance,  otherwise  he  may,  by  the  laches  of  some  one  above  him, 
lose  his  remedy  against  some  party  whom  it  might  be  convenient  to  hold. 
If  the  liability  of  the  drawer  or  any  indorser  is  once  fixed  by  notice,  the 
holder  may  transfer  the  paper  further  and  subsequent  transferees  may 
sue  the  drawer  or  such  indorser  without  further  demand  or  notice  of 
dishonor. 

*  If  the  agent  fails  to  notify  either  his  principal  or  the  parties  liable 
in  due  season  the  principal's  rights  against  such  parties  are  cut  oflf,  though 
the  principal  thereafter  uses  due  diligence  to  notify  them  himself.  90 
Tenn.  90. 

"  The  following  written  notice  would  in  all  cases  amply  suffice  at  com- 
mon law  or  under  the  act. 

Jackson,  Mich',,  July  31,  v)o6. 
Mr.  Clarence  Brown, 

Detroit,  Mich. 
Hear  Sir, — 

You  are  hereby  notified  that  a  certain  promissory  note  for  $S00, 


204  Commercial  Law.  §4^5 

§  465.  May  be  oral  or  written — Personal  or  by  mail. — The 
notice  may  be  in  writing  or  merely  oral  and  may  be  given  in  any 
terms  which  sufficiently  identify  the  instrument,  and  indicate  that 
it  has  been  dishonored  by  non-acceptance  or  non-payment.  It  may 
in  all  cases  be  given  by  delivering  it  personally  or  through  the 
mails. 

§  466.  To  whom  given. — Notice  of  dishonor  may  be  given 
either  to  the  party  himself  or  to  his  agent  in  that  behalf. 

§  467.  Deceased  party. — When  any  party  is  dead,  and  his 
death  is  known  to  the  party  giving  notice,  the  notice  must  be 
given  to  a  personal  representative,  if  there  be  one,  and  if  with 
reasonable  diligence  he  can  be  found.  If  there  be  no  personal  rep- 
resentative, notice  may  be  sent  to  the  last  residence  or  last  place 
of  business  of  the  deceased." 

§  468.  Partners. — Where  the  parties  tO'  be  notified  are  part- 
ners, notice  to  any  one  partner  is  notice  to  the  firm  even  though 
there  has  been  a  dissolution. 

§  469.  Non-partners. — Notice  to  joint  parties  who  are  not 
partners  must  be  given  to  each  of  them,  unless  one  of  them  has 
authority  to  receive  such  notice  for  the  others. 

§  470.  Bankrupts. — Where  a  party  has  been  adjudged  a 
bankrupt  or  an  insolvent,  or  has  made  an  assignment  for  the 
benefit  of  creditors,  notice  may  be  given  either  to  the  party  him- 
self or  to  his  trustee  or  assignee.' 

§471.  When  may  be  given. — Notice  may  be  given  as  soon  as 
the  instrument  is  dishonored ;  and  unless  delay  is  excused  as  here- 

dated  at  Jackson,  Mich.,  July  i,  igo6,  payable  thirty  days  after  date,  where- 
of William  Harlcy  is  maker  and  Judson  Brown  payee,  indorsed  by  you, 
was  this  day  presented  to  said  maker  for  payment  and  payment  thereof 
demanded  and  refused. 

I  further  notify  you  that  I  am  the  owner  and  holder  of  said  note  and 
that  I  look  to  you,  for  payment  of  same. 

Respectfully, 

E.  Egglestone. 

'  This  seems  to  accord  with  the  prior  law. 

'This  may  make  a  change  in  the  law  of  some  states. 
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inafter  provided,  must  be  given  within  the  times  fixed  by  this 
act.' 

§  472.  Where  parties  reside  in  same  place. — Where  the  per- 
son giving  and  the  person  to  receive  notice  reside  in  the  same 
place,  notice  must  be  given  within  the  following  times : 

1.  If  given  at  the  place  of  business  of  the  person  to  receive  no- 
tice, it  must  be  given  before  the  close  of  business  hours  on  the 
day  following. 

2.  If  given  at  his  residence,  it  must  be  given  before  the  usual 
hours  of  rest  on  the  day  following. 

3.  If  sent  by  mail,  it  must  be  deposited  in  the  post  office  in 
time  to  reach  him  in  usual  course  on  the  day  following." 

§  473.  Where  parties  reside  in  different  places. — Where  the 
person  giving  and  the  person  to  receive  notice  reside  in  different 
places,  the  notice  must  be  given  within  the  following  times : 

1.  If  sent  by  mail,  it  must  be  deposited  in  the  post  office  in 
time  to  go  by  mail  the  day  following  the  day  of  dishonor,  or,  if 
there  be  no  mail  at  a  convenient  hour  on  that  day,  by  the  next 
mail  thereafter. 

2.  If  given  otherwise  than  through  the  post  office,  then  within 
the  time  that  notice  would  have  been  received  in  due  course  of 
mail,  if  it  had  been  deposited  in  the  post  office  within  the  time 
specified  in  the  last  subdivision. 

§  474.  By  mail. — Where  notice  of  dishonor  is  duly  addressed 
and  deposited  in  the  post  office,  the  sender  is  deemed  to  have 
given  due  notice,  notwithstanding  any  miscarriage  in  the 
mails. ^° 

'  If  there  is  a  positive  refusal  to  pay  on  the  day  of  maturity,  notice  may 
be  given  before  the  close  of  business  hours  on  that  day. 

"  Prior  to  the  act  there  was  much  discussion  and  conflict  as  to  the  effect 
of  notice  by  mail  where  the  parties  resided  in  the  same  place.  This  makes 
the  mail  a  proper  medium  for  its  transmission,  provided  always  that  the 
notice  is  properly  mailed  in  time  to  reach  the  party  notified  in  due  course  of 
mail  on  the  day  following  dishonor.  If  so  mailed  it  is  immaterial  that 
through  accident  or  fault  of  the  postal  authorities  it  does  not  reach  the  ad- 
dressee on  the  day  following  dishonor,  or  miscarries  altogether.    See  §  474. 

"See   the   note   to  section   472.     This   rule   applies   to   notice  by  mail 
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§  475.  When  mailed. — Notice  is  deemed  to  have  been  de- 
posited in  the  post  office  when  deposited  in  any  branch  post  office 
or  in  any  letter  box  under  the  control  of  the  post  office  depart- 
ment.^^ 

§  476.  Notice  to  antecedent  parties. — Where  a  party  receives 
notice  of  dishonor,  he  has,  after  the  receipt  of  such  notice,  the 
same  time  for  giving  notice  to  antecedent  parties  that  the  holder 
has  after  the  dishonor.^^ 

§  477.  Where  notice  to  be  sent. — Where  a  party  has  added 
an  address  to  his  signature,  notice  of  dishonor  must  be  sent  to 
that  address ;  but  if  he  has  not  given  such  address,  then  the  no- 
tice must  be  sent  as  follows : 

1.  Either  to  the  post  office  nearest  to  his  place  of  residence, 
or  to  the  post  office  where  he  is  accustomed  to  receive  his  letters ; 
or 

2.  If  he  live  in  one  place,  and  have  his  place  of  business  in 
another,  notice  may  be  sent  to  either  place ;  or 

3.  If  he  is  sojourning  in  another  place,  notice  may  be  sent  to 
the  place  where  he  is  so  sojourning. 

But  where  the  notice  is  actually  received  by  the  party  within 
the  time  specified  in  this  act,  it  will  be  sufficient,  though  not  sent 
in  accordance  with  the  requirements  of  this  section.^^ 

§  478.  Waiver  of  notice. — Notice  of  dishonor  may  be  waived, 
either  before  the  time  of  giving  notice  has  arrived,  or  after  the 

whether  the  parties  reside  in  the  same  or  in  different  places.  It  was,  in 
the  latter  cases,  a  famihar  rule  of  the  common  law. 

"  Whether  delivery  to  a  letter  carrier  is  sufficient  under  this  section  or 
at  common  law  seems  doubtful.  It  has  been  held  a  sufficient  mailing.  101 
Pa.  St.  507. 

"He  cannot  infringe  on  the  time  of  any  other  party,  however.  Thus 
if  M,  a  second  indorser,  is  notified  on  the  day  of  dishonor,  he  cannot  take 
an  extra  day  to  notify  his  own  indorser  because  the  holder  was  entitled 
to  a  day  longer  than  he  actually  used  within  which  to  notify  M. 

"  This  section  is  in  the  main  declaratory  of  the  prior  law,  but  clears  up 
some  doubts  that  it  is  unnecessary  to  discuss  in  view  of  the  fact  that  the 
section  seems  clear  and  unambiguous.  The  holder  may  employ  other 
means  than  the  mail,  as  for  example  the  telegraph ;  but  he  does  so  at  his 
own  risk  of  its  miscarriage  unless  it  is  actually  received  in  due  time. 
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omission  to  give  due  notice,  and  the  waiver  may  be  express  or  im- 
plied." 

§  479.  Waiver  in  instrument. — Where  the  waiver  is  embodied 
in  the  instrument  itself,  it  is  binding  upon  all  parties ;  but  where  it 
is  written  above  the  signature  of  an  indorser,  it  binds  him  only.^° 

§  480.  Waiver  of  protest. — A  waiver  of  protest,  whether  in 
the  case  of  a  foreign  bill  of  exchange  or  other  negotiable  instru- 
ment, is  deemed  to  be  a  waiver  not  only  of  a  formal  protest,  but 
also  of  presentment  and  notice  of  dishonor.^* 

§  481.  Notice,  when  dispensed  with. — Notice  of  dishonor  is 
dispensed  with  when,  after  the  exercise  of  reasonable  diligence, 
it  cannot  be  given  to  or  does  not  reach  the  parties  sought  to  be 
charged.^^ 

§  482.  Delay,  when  excused. — Delay  in  giving  notice  of  dis- 
honor is  excused  when  the  delay  is  caused  by  circumstances  be- 
yond the  control  of  the  holder  and  not  imputable  to  his  default, 
misconduct  or  negligence.  When  the  cause  of  delay  ceases  to 
operate,  notice  must  be  given  with  reasonable  diligence.^* 

"  The  waiver  may  be  in  the  instrument  as  stated  in  the  next  section,  or 
it  may  be  inferred  from  words  or  acts  prior  or  subsequent  to  dishonor. 
The  assent  of  the  drawer  or  indorser  to  be  bound,  in  spite  of  the  fact  that 
he  has  been  discharged  by  want  of  presentment  or  notice  is  not  to  be  in- 
ferred from  doubtful  or  equivocal  acts  or  words,  and  there  must  be  full 
knowledge  on  his  part  of  the  facts  constituting  his  discharge.  Part  pay- 
ment on  account  of  the  paper  with  such  knowledge  is  always  sufficient 

"  This  accords  with  the  prior  law. 

"This  clears  up  some  doubt  at  least  as  to  waiver  of  protest  on  inland 
bills  and  promissory  notes.  But  a  waiver  of  notice  of  protest  is  not  a 
waiver  of  demand. 

"As  where  the  place  of  residence  or  business  of  the  maker  or  indorser 
cannot  be  found  after  reasonable  diligence.  The  burden  of  proving  this 
fact  is  upon  the  holder.  Any  conduct  that  evinces  reasonable  diligence 
under  the  circumstances  is  enough,  but  merely  searching  a  directory  is 
not  enough.  The  holder  should  seek  information  from  other  parties  to  the 
paper  if  they  are  at  hand,  or  do  whatever  else  any  prudent  man  would 
do  under  the  circumstances. 

"  See  ante,  §  450  and  note.  A  drawer  or  indorser  who  is  furnished  by 
the  maker  or  acceptor  with  funds  to  pay  the  paper,  is  not  released  by  want 
of  demand  and  notice. 
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§  483.  Notice  to  drawer,  when  not  required. — Notice  of  dis- 
honor is  not  required  to  be  given  to  the  drawer  in  either  of  the 
following  cases : 

1.  Where  the  drawer  and  drawee  are  the  same  person;^" 

2.  Where  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract ; 

3.  Where  the  drawer  is  the  person  to  whom  the  instrument  is 
presented  for  payment  f 

4.  Where  the  drawer  has  no  right  to  expect  or  require  that 
the  drawee  or  acceptor  will  honor  the  instrument  f^ 

5.  Where  the  drawer  has  countermanded  payment. 

§  484.  Notice  to  indorser,  when  not  required. — Notice  of  dis- 
honor is  not  required  to  be  given  to  an  indorser  in  either  of  the 
following  cases : 

1.  Where  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract,  and  the  indorser  was  aware  of  the 
fact  at  the  time  he  indorsed  the  instrument ; 

2.  Where  the  indorser  is  the  person  to  whom  the  instrument 
is  presented  for  payment  f' 

3.  Where  the  instrument  was  made  or  accepted  for  his  ac- 
commodation.^^ 

§  485.  Of  subsequent  dishonor. — Where  due  notice  of  dis- 
honor by  non-acceptance  has  been  given  notice  of  a  subsequent 
dishonor  by  non-payment  is  not  necessary,  unless  in  the  meantime 
the  instrument  has  been  accepted. 

"  Such  a  draft  is  in  the  nature  of  a  promissory  note  and  the  drawer  is 
primarily  liable. 

"As  where  he  is  the  agent  of  the  drawee  or  acceptor  and  presentment 
is  actually  made  to  him  as  such  agent. 

"  In  such  case,  though  the  act  does  not  say  so,  presentment  for  payment 
or  acceptance  are  likewise  dispensed  with.  The  mere  fact  that  the 
drawer  has  no  funds  in  the  hands  of  the  drawee,  however,  is  no  sufficient 
excuse  for  omission  to  present  or  give  notice,  for  he  may  still,  by  reason 
of  a  course  of  dealing  or  a  contract  with  the  drawee,  have  a  right  to  expect 
honor. 

^^  As  where  he  is  an  officer  of  a  corporation  that  signed  as  maker  or 
acceptor. 

"  In  this  case  it  is  his  duty  to  pay  it  or  to  provide  funds  for  its  payment 
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§  486.  Omission  to  give  notice. — An  omission  to  give  notice 
of  dishonor  by  non-acceptance  does  not  prejudice  the  rights  of  a 
holder  in  due  course  subsequent  to  the  omission,  but  this  shall  not 
be  construed  to  revive  any  liability  discharged  by  such  omission.'^* 

§  487.  When  protest  required. — Where  any  negotiable  instru- 
ment has  been  dishonored  it  may  be  protested  for  non-acceptance 
or  non-payment,  as  the  case  may  be ;  but  protest  is  not  required 
except  in  the  case  of  foreign  bills  of  exchange. ^° 

"  The  words  in  italics  are  peculiar  to  the  Wisconsin  act. 

^  Protest  was  formerly  required  and  was  effectual  only  in  the  case  of 
foreign  bill.  It  is  unnecessary  in  the  case  of  notes,  inland  bills  and 
checks,  but  is  permitted  as  to  the  latter  by  this  section,  and  has  the 
same  effect  as  evidence  as  in  the  case  of  foreign  bills.  The  whole  subject 
of  protest  is  explained  later  on.  Post,  §  S21. 
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CHAPTER  XXIX. 

DISCHARGE    OF    NEGOTIABLE    INSTRUMENTS. 

§  488.  When  discharged. — A  negotiable  instrument  is  dis- 
charged : 

:.  By  the  payment  in  due  course  by  or  on  behalf  of  the  prin- 
cipal debtor ; 

2.  By  payment  in  due  course  by  the  party  accommodated, 
where  the  instrument  is  made  or  accepted  for  accommodation  ;^ 

3.  By  the  intentional  cancelation  thereof  by  the  holder ; 

4.  By  any  other  act  which  will  discharge  a  simple  contract  for 
the  payment  of  money  ; 

5.  When  the  principal  debtor  becomes  the  holder  of  the  in- 
strument at  or  after  maturity  in  his  own  right. ^ 

§  489.  Discharge  from  secondary  liability. — A  person  sec- 
ondarily liable  on  the  instrument  is  discharged : 

1.  By  any  act  which  discharges  the  instrument;' 

2.  By  the  intentional  cancelation  of  his  signature  by  the  holder ; 

3.  By  the  discharge  of  a  prior  party ; 

4.  By  a  valid  tender  of  payment  made  by  a  prior  party ; 

4a.  By  giving  up  or  applying  to  other  purposes  collateral 
security  applicable  to  the  debt,  or,  there  being  in  the  holder's 
hands  or  within  his  control  the  means  of  complete  or  partial  sat- 
isfaction, the  same  are  applied  to  other  purposes.* 

^  See  ante,  §  484. 

^As  where  it  is  assigned  to  him  as  a  legacy  or  as  a  gift.  But  if  he 
acquires  it  as  agent,  trustee,  executor,  administrator  or  guardian  it  is  not 
discharged. 

'  See  the  preceding  section. 

'This  provision  is  pecuhar  to  Wisconsin  and  rests  upon  the  principle, 
doubtless  in  force  elsewhere,  that  an  indorser  or  other  party  secondarily 
liable  is  in  the  nature  of  a  surety  The  reasoning  upon  which  a  surety  is 
released  by  the  release  or  misapplication  of  securities  is  therefore  ap- 
plicable here  and  is  explained  in  another  place.    Post,  §i  1058,  1065. 
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5.  By  a  release  of  the  principal  debtor,  unless  the  holder's  right 
of  recourse  against  the  party  secondarily  liable  is  expressly 
reserved ;" 

6.  By  any  agreement  binding  upon  the  holder  to  extend  the 
time  of  payment,  or  to  postpone  the  holder's  right  to  enforce 
the  instrument  unless  made  with  the  assent,  prior  or  subsequent, 
of  the  party  secondarily  liable,  or  unless  the  right  of  recourse 
against  such  party  is  expressly  reserved,  or  unless  he  is  fully  in- 
demnified.^ 

§  490.  Rights  of  payor  who  is  secondarily  liable. — Where 
the  instrument  is  paid  by  a  party  secondarily  liable  thereon,  it  is 
not  discharged ;  but  the  party  so  paying  it  is  remitted  to  his  for- 
mer rights  as  regards  all  prior  parties,  and  he  may  strike  out  his 
own  and  all  subsequent  indorsements  and  again  negotiate  the  in- 
strument, except :'' 

1.  Where  it  is  payable  to  the  order  of  a  third  person,  and  has 
been  paid  by  the  drawer ;  and 

2.  Where  it  was  made  or  accepted  for  accommodation,  and  has 
been  paid  by  the  party  accommodated.* 

§  491.  Renunciation  of  rights  by  holder. — The  holder  may 
expressly  renounce  his  rights  against  any  party  to  the  instrument, 
before,  at  or  after  its  maturity.  An  absolute  and  unconditional 
renunciation  of  his  rights  against  the  principal  debtor  made  at  or 
after  the  maturity  of  the  instrument  discharges  the  instrument. 
But  a  renunciation  does  not  aifect  the  rights  of  a  holder  in  due 
course  without  notice.     A  renunciation  must  be  in  writing,  un- 

"  This  likewise  rests  upon  the  principle  that  parties  secondarily  liable 
are  in  the  nature  of  sureties.  For  the  scope  and  reasons  of  this  rule  see 
post,  §  1062. 

'The  words  in  italics  are  found  in  the  Wisconsin  act.  It  has  been 
held  in  Maryland,  Minnesota,  Oregon  and  New  York,  that  a  surety  maker 
or  co-maker  of  a  note  is  primarily  and  not  secondarily  liable  under  this 
and  the  preceding  section  of  the  act,  and  hence  is  not  -discharged  by  an 
unauthorized  extension  of  time  to  the  principal  debtor. 

'The  indorser  has  then  in  fact  and  in  law  repurchased  the  paper,  and 
become  reinvested  with  all  his  original  rights  against  prior  parties. 

'Such  payment  absolutely  discharges  the  instrument  as  to  all  parties. 
"It  is  commercially  dead." 
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less  the  instrument  is  delivered  up  to  the  person  primarily  liable 
thereon." 

S  492.  Cancelation  by  mistake. — A  cancelation  made  unin- 
tentionally, or  under  a  mistake,  or  without  the  authority  of  the 
holder,  is  inoperative ;  but  where  an  instrument  or  any  signature 
thereon  appears  to  have  been  cancelled  the  burden  of  proof  lies 
on  the  party  who  alleges  that  the  cancelation  was  made  uninten- 
tionally, or  under  a  mistake  or  without  authority.^" 

§  493.  Altering  of  instrument. — Where  a  negotiable  instru- 
ment is  materially  altered  without  the  assent  of  all  parties  liable 
thereon,  it  is  avoided,  except  as  against  a  party  who  has  himself 
made,  authorized  or  assented  to  the  alteration  and  subsequent  in- 
dorsers.  But  when  an  instrument  has  been  materially  altered  and 
is  in  the  hands  of  a  holder  in  due  course,  not  a  party  to  the 
alteration,  he  may  enforce  payment  thereof  according  to  its  orig- 
inal tenor.'^^ 

§  494.    Material  alteration. — Any  alteration  which  changes : 

1.  The  date;' 

2.  The  sum  payable,  either  for  principal  or  interest ; 

3.  The  time  or  place  of  payment ; 

4.  The  number  or  the  relation  of  the  parties ; 

5.  The  medium  or  currency  in  which  payment  is  to  be  made; 
Or  which  adds  a  place  of  payment  where  no  place  of  payment 

is  specified,  or  any  other  change  or  addition  which   alters  the 
effect  of  the  instrument  in  any  respect,  is  a  material  alteration. '^- 

°  This  doubtless  changes  the  prior  law  of  many  states.  The  requirement 
of  writing  is  peculiar  to  the  act  but  seems  to  be  a  wise  one. 

"  This  effects  little  change  in  the  prior  law. 

"  The  last  sentence  changes  the  law  of  many  states.  Prior  to  the 
act  it  was  held,  quite  generally,  that  a  negotiable  instrument  materially 
altered  was  absolutely  void  even  in  bona  fide  hands  on  the  ground  that 
its  identity  was  destroyed.  The  rule  of  the  statute  makes  for  justice  even 
if  it  distorts  the  logical  symmetry  of  the  law. 

^^  The  general  rules  as  to  what  constitutes  a  material  alteration  as  dis- 
cussed elsewhere  are  applicable  here.  This  section  of  the  act  is  merely 
declaratory  of  the  common  law.  Ajtte,  §  302  et  seq.  The  above  section 
should  be  read,  however,  in  connection  with  the  preceding  section,  which 
changes  somewhat  the  prior  law  as  to  the  effect  of  a  material  alteration 
as  against  holders  in  due  course. 


CHAPTER  XXX. 

BILLS   OF    EXCHANGE. 

Form  and  Interpretation. 

§  495.  What  is  bill  of  exchange. — A  bill  of  exchange  is  an  un- 
conditional order  in  writing  addressed  by  one  person  to  another, 
signed  by  the  person  giving  it,  requiring  the  person  to  whom  it  is 
addressed  to  pay  on  demand  or  at  a  fixed  or  determinable  future 
time  a  sum  certain  in  money  to  order  or  to  bearer.'^ 

§  496.  Not  an  assignment  of  funds. — A  bill  of  itself  does  not 
operate  as  an  assignment  of  funds  in  the  hands  of  the  drawee 
available  for  the  payment  thereof,  and  the  drawee  is  not  liable  on 
the  bill  unless  and  until  he  accepts  the  same.^ 

§  497.  Address  of  bill. — A  bill  may  be  addressed  to  two  or 
more  drawees  jointly,  whether  they  are  partners  or  not ;  but  not 
to  two  or  more  drawees  in  the  alternative  or  in  succession. 

§  498.  Inland  and  foreign  bill. — An  inland  bill  of  exchange  is 
a  bill  which  is,  or  on  its  face  purports  to  be,  both  drawn  and  pay- 
able within  this  state.  Any  other  bill  is  a  foreign  bill.  Unless 
the  contrary  appears  on  the  face  of  the  bill,  the  holder  may  treat 
it  as  an  inland  bill.^ 

§  499.  Where  drawer  and  drawee  are  same  person. — Where 
in  a  bill  drawer  and  drawee  are  the  same  person,  or  where  the 

^This  probably  changes  the  law  of  some  states,  notably  Wisconsin, 
where  an  instrument  otherwise  a  bill  but  omitting  negotiable  words  was 
held  a  bill  of  exchange  within  the  rule  requiring  protest. 

^  This  is  declaratory  of  the  prevailing  rule  prior  to  the  statute.  A  non- 
negotiable  draft  for  the  whole  of  a  specific  fund,  however,  operates  as  an 
assignment. 

"  A  foreign  bill  must  be  protested  in  case  of  dishonor  in  order  to  charge 
drawer  and  indorsers,  while  an  inland  or  domestic  bill  need  not  be. 
Post,  §  521. 
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drawee  is  a  fictitious  person,  or  a  person  not  having  capacity  to 
contract,  the  holder  may  treat  the  instrument,  at  his  option,  either 
as  a  bill  of  exchange  or  a  promissory  note. 

§  500.  Referee  in  case  of  need. — The  drawer  of  a  bill  and  any 
indorser  may  insert  thereon  the  name  of  a  person  to  whom  the 
holder  may  resort  in  case  of  need,  that  is  to  say,  in  case  the  bill 
is  dishonored  by  non-acceptance  or  non-payment.  Such  person  is 
called  the  referee  in  case  of  need.  It  is  in  the  option  of  the  holder 
to  resort  to  the  referee  in  case  of  need  or  not  as  he  may  see  fit.* 

Acceptance. 

§  501.    Acceptance  of  bill — Must  be  in  writing — Form. — The 

acceptance  of  a  bill  is  the  signification  by  the  drawee  of  his  assent 
to  the  order  of  the  drawer.  The  acceptance  must  be  in  writing 
and  signed  by  the  drawee"  It  must  not  express  that  the  drawee 
will  perform  his  promise  by  any  other  means  than  the  payment 
of  money. 

§  502.  Acceptance  in  writing  on  bill. — The  holder  of  a  bill 
presenting  the  same  for  acceptance  may  require  that  the  accept- 
ance be  written  on  the  bill  and  if  such  request  is  refused,  may 
treat  the  bill  as  dishonored. 

§  503.  Acceptance  on  paper  other  than  bill. — Where  an  ac- 
ceptance is  written  on  a  paper  other  than  the  bill  itself,  it  does 

"The  insertion  of  a  referee  in  case  of  need  is  not  customary  in  this 
country. 

"  This  apparently  abolishes  the  whole  doctrine  of  oral  acceptance.  The 
usual  form  of  acceptance  is,  "Accepted  Jan,  10th,  1895,"  under  which  the 
drawee  sigrts  his  name.  The  acceptance  is  usually  upon  the  face  of  the 
bill  and  across  it,  though  an  acceptance  on  any  part  of  the  bill  would  be 
good.  Equivalent  forms  of  expression,  such  as  "Good,"  "Seen," 
"Holden,"  or  "I  will  pay,"  are  valid  as  acceptances,  though  not  sanctioned 
by  usage.  After  words  of  acceptance  are  written  on  the  bill  the  accept- 
ance is  still  incomplete  and  may  be  recalled  and  canceled  at  any  time 
before  the  acceptor  has  delivered  the  bill  back  to  the  holder.  When  the 
bill  is  redelivered  to  the  holder,  however,  the  acceptance  is  a  completed  con- 
tract and  beyond  the  acceptor's  recall.  The  acceptance  should  always  be 
dated,  though  if  the  date  be  omitted  the  true  date  of  acceptance  may  be 
proved. 
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not  bind  the  acceptor  except  in  favor  of  a  person  to  whom  it  is 
shown  and  who,  on  the  faith  thereof,  receives  the  bill  for  value. 

§  504.  Written  promise  to  accept  bill  to  be  drawn. — An  un- 
conditional promise  in  writing  to  accept  a  bill  before  it  is  drawn 
is  deemed  an  actual  acceptance  in  favor  of  every  person  who, 
upon  the  faith  thereof,  receives  the  bill  for  value. 

§  505.  Time  allowed  for  acceptance. — The  drawee  is  allowed 
twenty-four  hours  after  presentment  in  which  to  decide  whether 
or  not  he  will  accept  the  bill ;  but  the  acceptance  if  given  dates  as 
of  the  day  of  presentation." 

§  506.  Refusal  or  failure  to  return. — Where  a  drawee  to 
whom  a  bill  is  delivered  for  acceptance  destroys  the  same,  or 
refuses  within  twenty-four  hours  after  such  delivery,  or  within 
such  other  period  as  the  holder  may  allow,  to  return  the  bill 
accepted  or  non-accepted  to  the  holder,  he  will  be  deemed  to  have 
accepted  the  same.'' 

§  507.  Acceptance  before  signing. — A  bill  may  be  accepted 
before  it  has  been  signed  by  the  drawer,  or  while  otherwise  in- 
complete, or  when  it  is  overdue,  or  after  it  has  been  dishonored 
by  previous  refusal  to  accept,  or  by  non-payment.  But  when  a 
bill  payable  after  sight  is  dishonored  by  non-acceptance  and  the 
drawee  subsequently  accepts  it,  the  holder,  in  the  absence  of  any 
different  agreement,  is  entitled  to  have  the  bill  accepted  as  of 
the  date  of  the  first  presentment. 

§  508.  General  or  qualified  acceptance. — An  acceptance  is 
either  general  or  qualified.  A  general  acceptance  assents  without 
qualification  to  the  order  of  the  drawer.  A  qualified  acceptance 
in  express  terms  varies  the  effect  of  the  bill  as  drawn. ^ 

§  509.    General  acceptance. — An  acceptance  to  pay  at  a  par- 

'This  probably  conforms  to  commercial  practice. 

'  This  section  is  mainly  declaratory  of  the  common  law.  There  must, 
however,  be  a  refusal  to  return  the  bill  in  order  to  constitute  the  drawee 
an  acceptor ;  mere  passive  retention  is  not  enough.  This  is  expressly 
stated  in  the  Wisconsin  act. 

'This  should  be  read  in  connection  with  the  next  two  sections. 
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ticular  place  is  a  general  acceptance  unless  it  expressly  states  that 
the  bill  is  to  be  paid  there  only  and  not  elsewhere.' 

§  510.  Qualified  acceptance. — An  acceptance  is  qualified, 
which  is : 

1.  Conditional,  that  is  to  say,  which  makes  payment  by  the 
acceptor  dependent  on  the  fulfillment  of  a  condition  therein 
stated ;!" 

2.  Partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of 
the  amount  for  which  the  bill  is  drawn ; 

3.  Local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particu- 
lar place  ;^- 

4.  Qualified  as  to  time;^^ 

5.  The  acceptance  of  some  one  or  more  of  the  drawees,  but 
not  of  all.i* 

§  51L  Holder  may  refuse  qualified  acceptance. — The  holder 
may  refuse  to  take  a  qualified  acceptance,  and  if  he  does  not  ob- 
tain an  unqualified  acceptance,  he  may  treat  the  bill  as  dis- 
honored by  non-acceptance.  Where  a  qualified  acceptance  is  taken, 
the  drawer  and  indorsers  are  discharged  from  liability  on  the 
bill,  unless  they  have  expressly  or  impliedly  authorized  the  holder 
to  take  a  qualified  acceptance  or  subsequently  assent  thereto. 
When  the  drawer  or  indorser  receives  notice  of  a  qualified  accept- 
ance, he  must  within  a  reasonable  time  express  his  dissent  to  the 
holder,  or  he  will  be  deemed  to  have  assented  thereto.^^ 

Presentment  for  Acceptance. 

§  512.  When  presentment  of  bills  of  exchange  must  be  made. 

— Presentment  for  acceptance  must  be  made : 

'  This  accords  with  the  weight  of  prior  authority  in  this  country. 

"  Such  an  acceptance  renders  the  bill  non-negotiable  unless  the  condition 
is  certain  to  be  fulfilled. 

"  See  the  section  above, 

"This  means  to  pay  at  a  time  other  than  that  stated  in  the  bill. 

"While  this  is  a  qualified  acceptance  it  binds  such  of  the  drawees  as 
do  accept. 

^  This  accords  generally  with  the  prior  law.  The  reason  is  that  the 
drawer  and  indorsers  of  an  unaccepted  bill  engage  that  it  will  be  accepted 
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1.  Where  the  bill  is  payable  after  sight,  or  in  any  other  case 
where  presentment  for  acceptance  is  necessary  in  order  to  fix 
the  maturity  of  the  instrument  ■,^'^  or 

2.  Where  the  bill  expressly  stipulates  that  it  shall  be  presented 
for  acceptance,  or 

3.  Where  the  bill  is  drawn  payable  elsewhere  than  at  the  resi- 
dence or  place  of  business  of  the  drawee. 

In  no  other  case  is  presentment  for  acceptance  necessary  in 
order  to  render  any  party  to  the  bill  liable. 

§  513.    Failure  to   present  or  negotiate. — Except  as  herein 

otherwise  provided,  the  holder  of  a  bill  which  is  required  by  the 
next  preceding  section  to  be  presented  for  acceptance  must  either 
present  it  for  acceptance  or  negotiate  it  within  a  reasonable 
time.  If  he  fail  to  do  so,  the  drawer  and  all  indorsers  are  dis- 
charged. 

§  514.  Presentment — How  made. — Presentment  for  accept- 
ance must  be  made  by  or  on  behalf  of  the  holder  at  a  reasonable 
hour,  on  a  business  day  and  before  the  bill  is  overdue,  to  the 
drawee  or  some  person  authorized  to  accept  or  refuse  acceptance 
on  his  behalf;  and 

I.  Where  a  bill  is  addressed  to  two  or  more  drawees  who  are 
not  partners  presentment  must  be  made  to  them  all,  unless  one 
has  authority  to  accept  or  refuse  acceptance  for  all,  in  which 
case  presentment  may  be  made  to  him  only ; 

and  paid  according  to  its  terms.  To  hold  them  after  a  qualified  acceptance 
would  be  to  make  a  contract  for  them  to  which  they  never  gave  assent. 
The  last  sentence  of  the  section  changes  the  pre-existing  law. 

"  All  bills  payable  so  many  days  after  sight  or  demand  must  be  presented 
for  acceptance  without  unreasonable  delay,  otherwise  the  drawer  and  in- 
dorsers are  released.  This  same  rule  applies  to  bills  payable  at  sight,  at 
least  where  grace  is  allowed  upon  them.  But  bills  payable  upon  demand,  or 
a  certain  number  of  days  after  date,  or  on  a  day  certain,  or  upon  any  other 
certain  event,  need  not  be  presented  except  for  payment,  unless  the  drawer 
has  required  or  directs  presentment  for  acceptance.  But  it  is  the  wisest 
and  usual  course  to  present  such  bills  for  acceptance.  If,  in  such  cases,  ac- 
ceptance is  refused,  the  bill  is  dishonored  and  the  holder  must  proceed  in 
the  same  manner  as  if  the  bill  had  required  acceptance  in  the  first  instance. 
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2.  Where  the  drawee  is  dead,  presentment  may  be  made  to  his 
personal  representative  ;^' 

3.  Where  the  drawee  has  been  adjudged  a  bankrupt  or  an  in- 
solvent or  has  made  an  assignment  for  the  benefit  of  creditors, 
presentment  may  be  made  to  him  or  to  his  trustee  or  assignee.^' 

§  515.  Day  of  presentment. — A  bill  may  be  presented  for  ac- 
ceptance on  any  day  on  which  negotiable  instruments  may  be  pre- 
sented for  payment  under  this  act.  [When  Saturday  is  not  other- 
wise a  holiday,  presentment  for  acceptance  may  be  made  before 
twelve  o'clock  noon  on  that  day.]" 

§  516.  Delay — When  excusable. — Where  the  holder  of  a  bill 
drawn  payable  elsewhere  than  at  the  place  of  business  or  the 
residence  of  the  drawee  has  not  time  with  the  exercise  of  reason- 
able diligence  to  present  the  bill  for  acceptance  before  presenting 
it  for  payment  on  the  day  that  it  falls  due,  the  delay  caused  by 
presenting  the  bill  for  acceptance  before  presenting  it  for  payment 
is  excused  and  does  not  discharge  the  drawers  and  indorsers. 

§  517.  When  presentment  wholly  excused. — Presentment  for 
acceptance  is  excused  and  a  bill  may  be  treated  as  dishonored  by 
non-acceptance,  in  either  of  the  following  cases : 

1.  Where  the  drawee  is  dead,  or  has  absconded,  or  is  a  ficti- 
tious person  or  a  person  not  having  capacity  to  contract  by  bill. 

2.  Where,  after  the  exercise  of  reasonable  diligence  present- 
ment cannot  be  made.^" 

3.  Where,  although  presentment  has  been  irregular,  acceptance 
has  been  refused  on  some  other  ground. ^^ 

§  518.  When  dishonored  by  non-acceptance. — A  bill  is  dis- 
honored by  non-acceptance : 

"It  is  very  doubtful  if  presentment  must  be  so  made. 

''  This  follows  the  rule  as  to  presentment  for  payment.  Presentment 
must  be  made  to  one  or  the  other. 

"The  last  sentence  between  brackets  is  omitted  in  Wisconsin. 

'°  The  same  diligence  is  doubtless  required  here  as  in  presentment  for 
payment.    See  atite,  §§  448,  451. 

"As,  for  example,  because  of  want  of  funds  belonging  to  the  drawer. 
If  the  drawer  had  no  reasonable  ground  to  expect  acceptance  presentment 
is  doubtless  excused. 
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r.  When  it  is  duly  presented  for  acceptance  and  such  an  ac- 
ceptance as  is  prescribed  by  this  act  is  refused  or  cannot  be  ob- 
tained; or 

2.  When  presentment  for  acceptance  is  excused  and  the  bill  is 
not  accepted. 

§519.  Recourse,  when  lost. — Where  a  bill  is  duly  presented 
for  acceptance  and  is  not  accepted  within  the  prescribed  time,  the 
person  presenting  it  must  treat  the  bill  as  dishonored  by  non- 
acceptance  or  he  loses  the  right  of  recourse  against  the  drawer 
and  indorsers. 

§  520.  When  recourse  accrues. — When  a  bill  is  dishonored  by 
non-acceptance,  an  immediate  right  of  recourse  against  the  draw- 
ers and  indorsers  accrues  to  the  holder  and  no  presentment  for 
payment  is  necessary.^^ 

Protest. 

§  521.  As  to  foreign  bill. — Where  a  foreign  bill  appearing  on 
its  face  to  be  such  is  dishonored  by  non-acceptance,  it  must  be 
duly  protested  for  non-acceptance,  and  where  such  a  bill  which 
has  not  previously  been  dishonored  by  non-acceptance  is  dishon- 
ored by  non-payment,  it  must  be  duly  protested  for  non-payment. 
If  it  is  not  so  protested,  the  drawer  and  indorsers  are  discharged. 
Where  a  bill  does  not  appear  on  its  face  to  be  a  foreign  bill,  pro- 
test thereof  in  case  of  dishonor  is  unnecessary.^* 

§  522.    Specifications  of  protest. — The  protest  must  be  an- 

^  This  changes  the  law  of  Pennsylvania. 

"In  general  commercial  parlance  protest  signifies  the  dishonor  of  com- 
mercial paper  of  any  kind.  In  its  strict  and  primary  legal  sense  it  means 
the  notarial  act  of  establishing  and  certifying  to  the  dishonor  of  a  for- 
eign bill  of  exchange. 

The  law-merchant  required  a  protest  only  in  cases  of  foreign  bills  of 
exchange.  Such  bills  being  dishonored  abroad,  the  drawer,  who  resides 
elsewhere,  would  have  to  rely  solely  upon  the  representations  of  the  holder 
touching  the  presentment  and  dishonor  of  the  bill.  A  certificate  of  pro- 
test, under  seal  of  a  notary  public,  an  officer  recognized  by  the  law  of 
all  commercial  nations,  is  prima  facie  evidence  of  the  presentment  and  dis- 
honor.    While  it  may  he  contradicted,  yet  until  contradicted,  its  recitals 
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nexed  to  the  bill,  or  must  contain  a  copy  thereof,  and  must  be 
under  the  hand  and  seal  of  the  notary  making  it,  and  must 
specify — 

1.  The  time  and  place  of  presentment; 

2.  The    fact    that    presentment    was    made    and    the    manner 
thereof ; 

3.  The  cause  or  reason  for  protesting  the  bill ; 

4.  The  demand  made  and  the  answer  given,  if  any,  or  the  fact 
that  the  drawee  or  acceptor  could  not  be  found. 

Certificate  of  Protest  and  Notice. 

United  States  of  America,  \ 
State  of  Wisconsin,  v  ss. 

County  of ,  j 

On  the day  of ,  19 — ,  at  the  request  of . 


/,  ,  a  notary  public  of  the  state  of  Wisconsin,  residing  m 

said  county   (or  a  resident   of  the  of  ,  in  said 

county),  did  present  the  original  bill  hereunto  annexed  to  (name 
drawee  or  acceptor)  at  (here  state  place,  or  bank,  or  office  where 
the  presentment  zvas  to  be  made)  and  demanded  acceptance  (or 
payment)  of  the  same  and  the  said  (name  drawee)  refused  to  ac- 
cept (or  pay)  the  same.  JVhereupon,  I,  the  said  notary,  at  the 
request  aforesaid,  did  protest,  and  by  these  presents  do  protest, 
as  well  against  the  drazcer  and  indorsers  of  said  bill,  as  against  all 
others  whom  it  doth  or  may  concern,  for  exchange,  re-exchange, 
damages,  and  interest  already  accrued  or  incurred,  or  to  be  here- 
after incurred  for  want  of  payment  (or  acceptance)  of  said  bill. 

And  I,  ,  the  notary  public  aforesaid,  do  hereby  certify, 

that  on  the day  of ,  /p — ,  due  notice  of  the  protest 

of  the  above  mentioned  bill  (or  note)  was  served  by  me  as  fol- 
lows: 

I.  Upon   (name  the  party),  personally,  by  delivering  to  and 

will  be  taken  as  true  as  to  all  facts  within  the  notary's  official  duty.  It 
thus  dispenses  as  a  rule  with  the  necessity  of  relying  upon  the  representa- 
tions of  the  holder,  or  of  calling  witnesses  from  abroad  to  testify  as  to 
the  fact  of  presentment  and  dishonor.  The  statutes  of  many  states  make 
the  notary's  certificate  prima  facie  evidence  that  he  gave  or  mailed  notice 
of  dishonor  as  therein  set  forth. 
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leaving  with  him  a  true  copy  of  the  notice  of  which  a  copy  is 
hereto  annexed,  at  (state  place  of  service) . 

2.  Upon  (name  all  the  parties  served  by  mail),  by  depositing 

in  the  postoMce  at ,  on  said  day,  inclosed  in  envelopes  a 

true  copy  of  said  notice  addressed  to  them  respectively  as  follows: 
to  A  B,  at  (give  his  postofUce  address) ;  to  C  D,  at  (give  address 
and  so  on),  each  of  said  places  being  the  reputed  residence  and 
postoMce  nearest  thereto,  of  the  said  persons  respectively ;  and 
that  the  postage  on  each  was  duly  prepaid. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  official 
seal  this  day  of  ,  in  the  presence  of  (name  wit- 
nesses) . 

[seal]  (Signature  of  notary.) 


§  523.  How  made. — Protest  may  be  made  by — 

1.  A  notary  public ;  or 

2.  By  any  respectable  resident  of  the  place  where  the  bill  is 
dishonored,  in  the  presence  of  two  or  more  credible  witnesses. 

§  524.  When  made. — When  a  bill  is  protested,  such  protest 
must  be  made  on  the  day  of  its  dishonor,  unless  delay  is  excused 
as  herein  provided.  When  a  bill  has  been  duly  noted,  the  protest 
may  be  subsequently  extended  as  of  the  date  of  the  noting.^^ 

§  525.  Where  made. — A  bill  must  be  protested  at  the  place 
where  it  is  dishonored,  except  that  when  a  bill  drawn  payable  at 
the  place  of  business,  or  residence  of  some  person  other  than  the 
drawee,  has  been  dishonored  by  non-acceptance,  it  must  be  pro- 
tested for  non-payment  at  the  place  where  it  is  expressed  to  be 
payable,  and  no  further  presentment  for  payment  to,  or  demand 
on,  the  drawee  is  necessary. 

§  526.  For  non-payment. — A  bill  which' has  been  protested  for 
non-acceptance  may  be  subsequently  protested  for  non-payment. 

§  527.    When  acceptor  a  bankrupt. — Where  the  acceptor  has 

'^  Noting  consists  of  a  memorandum  on  the  bill,  signed  by  the  notary,  of 
the  presentment,  demand,  dishonor,  notices  given  and  the  notarial  charges 
for  protesting.  , 
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been  adjudged  a  bankrupt  or  an  insolvent  or  has  made  an  assign- 
ment for  the  benefit  of  creditors,  before  the  bill  matures,  the 
holder  may  cause  the  bill  to  be  protested  for  better  security 
against  the  drawer  and  indorsers. 

§  528.  When  dispensed  with. — Protest  is  dispensed  with  by 
any  circumstances  which  would  dispense  with  notice  of  dishonor. 
Delay  in  noting  or  protesting  is  excused  when  delay  is  caused  by 
circumstances  beyond  the  control  of  the  holder  and  not  imputable 
to  his  default,  misconduct  or  negligence.  When  the  cause  of  delay 
ceases  to  operate,  the  bill  must  be  noted  or  protested  with  reason- 
able diligence. 

§  529.  Lost  bill. — Where  a  bill  is  lost  or  destroyed  or  is 
wrongly  detained  from  the  person  entitled  to  hold  it,  protest  may 
be  made  on  a  copy  or  written  particulars  thereof.^" 

Bills  in  a  Set. 

§  530.  When  one  bill. — Where  a  bill  is  drawn  in  a  set,  each 
part  of  the  set  being  numbered  and  containing  a  reference  to  the 
other  parts,  the  whole  of  the  parts  constitute  one  bill.^' 

§  531.  Where  parts  are  negotiated. — Where  two  or  more 
parts  of  the  set  being  numbered  and  containing  a  reference  to  the 
holder  whose  title  first  accrues  is  as  between  such  holders  the 
true  owner  of  the  bill.  But  nothing  in  this  section  affects  the 
rights  of  a  person  who  in  due  course  accepts  or  pays  the  part  first 
presented  to  him. 

*  Seventeen  sections  of  the  Negotiable  Instruments  Law  are  here  omitted. 
They  all  relate  to  acceptance  and  payment  of  bills  "for  honor."  They  are 
omitted  for  the  reason  that  there  is  nothing  like  a  custom  with  us,  such 
as  exists  in  England,  to  accept  and  pay  for  honor.  The  statute,  it  is  sug- 
gested, may  in  this  particular  embarrass  the  course  of  business  here.  See 
Bigelow,  Bills,  Notes  and  Cheques  (2d  ed.)  p.  7.  These  sections  were 
evidently  borrowed  from  the  English  Bills  of  Exchange  Act  in  the  belief 
that  such  a  practice  might  obtain  here,  or  that  we  might  at  times  be 
affected  by  such  a  practice  abroad. 

'"  The  practice  of  drawing  of  bills  in  a  set  is  familiar  to  the  laiy- 
merchant  as  already  illustrated  and  explained.   Ante,  §  365. 
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§  532.  Indorsement  to  different  parties. — Where  the  holder 
of  a  set  indorses  two  or  more  parts  to  different  persons  he  is  Hable 
on  every  such  part,  and  every  indorser  subsequent  to  him  is  liable 
on  the  part  he  has  himself  indorsed,  as  if  such  parts  were  separate 
bills.=8 

§  533.  Acceptance  on  any  part. — The  acceptance  may  be  writ- 
ten on  any  oart  and  it  must  be  written  on  one  part  only.  If  the 
drawee  accepts  more  than  one  part,  and  such  accepted  parts  are 
negotiated  to  different  holders  in  due  course,  he  is  liable  on  every 
such  part  as  if  it  were  a  separate  bill.^" 

§  534.  Liability  of  acceptor  in  paying  part. — When  the  ac- 
ceptor of  a  bill  drawn  in  a  set  pays  it  without  requiring  the  part 
bearing  his  acceptance  to  be  delivered  up  to  him,  and  that  part  at 
maturity  is  outstanding  in  the  hands  of  a  holder  in  due  course,  he 
is  liable  to  the  holder  thereoru 

§  535.  When  whole  bill  is  discharged* — Except  as  herein 
otherwise  provided  where  any  one  part  of  a  bill  drawn  in  a  set  is 
discharged  by  payment  or  otherwise  the  whole  bill  is  discharged. 

^Thls  accords  -svith  the  law-merchant.    See  inte,  §  365. 
*  See  ante,  §  .J6S. 


CHAPTER  XXXI. 

PROMISSORY  NOTES  AND  CHECKS. 

§  536.  Promissory  note  defined. — A  negotiable  promissory 
note  within  the  meaning  of  this  act  is  an  unconditional  promise  in 
writing  made  by  one  person  to  another  signed  by  the  maker  en- 
gaging to  pay  on  demand,  or  at  a  fixed  or  determinable  future 
time  a  sum  certain  in  money  to  order  or  to  bearer.  Where  a  note 
is  drawn  to  the  maker's  own  order,  it  is  not  complete  until  in- 
dorsed by  him.^ 

§  537.  Check  defined. — -A  check  is  a  bill  of  exchange  drawn  on 
a  bank,  J)  ay  able  on  demand.  Except  as  herein  otherwise  provided 
the  provisions  of  this  act  applicable  to  a  bill  of  exchange  payable 
on  demand  apply  to  a  check.^ 

§  538.  Presentation  of  check. — A  check  must  be  presented  for 
payment  within  a  reasonable  time  after  its  issue  or  the  drawer  will 
be  discharged  from  liability  thereon  to  the  extent  of  the  loss 
caused  by  the  delay.^ 

§  539.    Certified  check. — Where  a  check  is  certified  by  the  bank 

'The  form,  nature  and  ordinary  use  of  promissory  notes  has  already 
been  explained,  and  attention  has  also  been  called  to  the  fact  that  a 
banker's  certificate  of  deposit  in  the  ordinary  form  is  in  legal  effect  a 
promissory  note.  Ante,  §§  366,  367.  The  definition  of  the  statute  includes 
negotiable  notes  only. 

'A  check  has  been  elsewhere  defined  in  accordance  with  the  prior  law 
and  its  use  illustrated  and  explained.  Ante,  §  368.  This  section  settles 
the  rule  for  all  states  where  the  statute  is  adopted  that  an  instrument 
otherwise  in  form  a  check  and  drawn  upon  a  bank  or  banker  is  not  a 
check,  but  a  bill  of  exchange,  if  it  is  payable  on  time  and  not  on  demand. 
It  is  a  check,  however,  though  it  is  post  dated. 

"  A  reasonable  time  for  the  presentment  of  a  check,  in  the  absence  of 
special  circumstances,  has  been  quite  accurately  defined  by  the  courts  as 
a  much  shorter  period  than  is  allowed  for  bills,  for,  unlike  bills,  checks  are 
meant,  not  for  general  circulation,  but  for  prompt  use  and  presentment. 

Where  the  payee  receives  the  check  in  the  same  place  with  the  drawee 
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on  which  it  is  drawn,  the  certification  is  equivalent  to  an  accept- 
ance.* 

§540.  Discharge  of  liability  of  drawer  and  indorsers. — 
Where  the  holder  of  a  check  procures  it  to  be  accepted  or  certi- 
fied the  drawer  and  all  indorsers  are  discharged  from  liability 
thereon.  •■ 

§  541.    Check  not  assignment  funds. — A  check  of  itself  does 

bank,  he  must  present  it  before  the  close  of  banking  hours  on  the  day  upon 
which  he  receives  it  or  on  the  following  day.  If  the  payee  neglects  to 
present  the  check  on  the  day  after  he  receives  it,  the  drawer  is  released  if 
the  bank  fails  in  the  meantime.  Where  the  check  is  received  on  Saturday, 
the  payee  has  until  the  close  of  banking  hours  on  Monday  to  present  it. 

Where  the  payee  receives  the  check  in  another  town,  he  has  all  of  the 
next  secular  day  within  which  to  forward  it  for  collection,  and  the  party 
to  whom  it  is  sent  for  collection  has  all  of  the  next  day  after  it  has 
reached  him  in  due  course  of  mail  to  make  the  presentment.  The  same 
excuses  are  usually  available  for  delay  in  presenting  a  check  as  in  the  case 
of  other  forms  of  commercial  paper.  Unlike  the  drawer  of  a  bill,  however, 
the  drawer  of  a  check  is  not  released  by  delay  in  presentment  unless  actu- 
ally injured  thereby.    It  is  otherwise  as  to  the  indorsers. 

*The  practice  of  banks  in  certifying  checks  is  to  charge  them  to  the  ac- 
count of  the  drawers  immediately  upon  certification.  They  become  at  once 
the  absolute  obligations  of  the  bank  and  a  certified  check  has  been  aptly 
described  as  "a  shorthand  certificate  of  deposit."  Any  officer  empowered 
to  do  so  by  the  charter  or  by-laws  of  the  bank  may  certify  checks.  Ordi- 
narily this  power  resides  in  the  directors  and  cashier.  It  is  held  to  be 
vested  in  the  teller  by  general  usage,  but  not  in  the  assistant  cashier.  An 
officer  of  a  bank  has  no  power  to  certify  his  own  check. 

A  post-dated  check  cannot,  as  against  the  drawer,  be  lawfully  certified 
until  the  day  of  its  date,  for  the  bank  has  no  right  to  tie  up  the  funds 
of  the  depositor  until  that  day  arrives.  Mo  officer  is  authorized  to  certify 
a  check  unless  the  drawer  has  funds  on  leposit.  If  he  does  so,  however, 
the  bank  is  e.stopped  as  against  a  holdir  in  due  course  to  revoke  the 
certification  or  to  show  lack  of  funds. 

A  bank  is  presumed  to  know  the  signat.  re  of  its  depositors  and  is  con- 
cluded by  certification  or  payment  in  f avo  '  of  an  innocent  holder  though 
the  drawer's  signature  be  forged.  It  is  nil  estopped,  however,  as  to  the 
body  of  the  check,  and  is  liable  only  for  .he  amount  for  which  it  was 
originally  drawn,  even  though  it  was  raised  I  efore  certification. 

°  This  was  the  settled  law  of  most  states  before  the  act  was  passed.  A 
check  is  drawn  to  be  paid,  not  to  be  certified,  and  its  certification  is  not 
Within  the, contract  of  drawers  and  indorsers.   But  it  was  held  before  the 
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not  operate  as  an  assignment  of  any  part  of  the  funds  to  the 
credit  of  the  drawei  with  the  bank,  and  the  bank  is  not  Hable  to 
the  holder,  unless  and  until  it  accepts  or  certifies  the  check." 

act,  and  would  doubtless  be  held  under  it,  that  where  the  drawer  himself 
procures  the  certification  and  hands  the  check  over  to  a  third  person  he 
is  bound  for  its  payment  in  case  of  its  dishonor.  One  who  indorses  a 
check  after  certification  is  bound  hke  the  indorser  of  an  accepted  bill. 

"  This  is  in  accordance  with  the  prior  prevailing  rule.  It  would  seem 
from  this  that  the  bank  has  no  right  to  pay  a  check  after  notice  of  the 
drawer's  death,  or  after  his  deposit  has  been  attached  or  his  check  has 
been  countermanded.  But  while  tjie  bank  owes  no  legal  duty  to  the  holder 
to  pay  a  check  and  cannot  be  sued  by  him  if  it  refuses  to  do  so,  it  is  under 
such  a  duty_  to  the  dr_awer  where  the  check  is  properly  drawn  against 
funds,  and  will  be  liable  to  him  in  damages  if  it  improperly  refuses  pay- 
ment, and  such  damages  will  ordinarily  include  any  injury  to  his  credit. 

REVIEW. 

NEGOTIABLE    INSTRUMENTS. 

1.  (o)  What  is  meant  by  a  negotiable  contract,  and  what  is  the  peculiar 
function  of  negotiable  instruments?  (b)  What  instruments  are  commonly 
negotiable?  (c)  What  is  the  so-called  Negotiable  Instruments  Law? 
(d)  Distinguish  between  assignability  and  negotiability,  (e)  Define  bill  of 
exchangp  and  distinguish  between  foreign  and  inland  bills.  (/)  Describe 
a  set  of  exchange  and  tell  why  and  how  it  is  used. 

2.  Is  the  following  note  negotiable :  "Thirty  days  after  date  I  promise 
to  pay  to  bearer  one  hundred  dollars  in  goods  from  my  store"? 

3.  A  note  is  in  the  following  form  :  "Thirty  days  after  date  I  promise 
to  pay  to  the  order  of  X  the  then  market  value  of  ten  shares  Victor 
mining  stock."     Is  it  negotiable? 

4.  (a)  Is  a  note  payable  to  bearer  negotiable?  (6)  Is  a  note  payable 
on  demand  negotiable?  (c)  Is  a  note  payable  one  day  after  the  maker's 
death  negotiable?  (d)  Is  a  note  payable  when  the  maker  arrives  at  the 
age  of  twenty-eight  negotiable?  (e)  Is  an  instrument  under  seal,  provid- 
ing for  the  payment  of  $50  attorney's  fees  and  costs  of  collection  negoti- 
able if  it  has  all  the  other  requisites  of  negotiability? 

5.  Is  a  draft  that  reads,  "One  month  after  date  pay  to  the  order  of  A 
the  proceeds  of  my  lands  in  Washington  county,  Wisconsin,"  a  negotiable 
draft? 

6.  Are  the  following  instruments  negotiable :  (a)  I  promise  to  pay  C 
or  order  one  hundred  dollars  when  he  marries.  (&)  Pay  C  or  order  one 
thousand  dollars  out  of  my  share  of  the  estate  of  X.  (c)  Pay  C  or  order 
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one  hundred  dollars  when  he  completes  the  building  on  my  land  accor<}- 
ing  to  contract.    Worden  v.  Dodge,  4  Denio  (N.  Y.)  159. 

7.  (0)  Does  the  omission  of  the  words  "or  order,"  "or  bearer,"  or  sim- 
ilar phrases,  destroy  the  negotiability  of  a  bill  or  note?  (b)  Does  the 
omission  of  the  words  "value  received"  have  the  same  effect  or  render  the 
paper  invalid? 

8.  A  signs  a  note  with  the  amount  in  blank  and  entrusts  it  to  B  with 
instruction  to  fill  it  in  with  a  certain  amount  afterward  to  be  ascertained. 
B  fills  it  in  for  a  larger  amount  and  it  is  negotiated  into  the  hands  of  an 
innocent  purchaser  for  value.  Is  A  liable  to  such  purchaser,  and  if  so, 
for  what  amount?    Greenfield  Sav.  Bank  v.  Sto well,  123  Mass.  196. 

9.  A  draws  a  bill  on  B,  who  writes  thereon  his  signature  and  the  date 
alone.  Does  this  constitute  an  acceptance?  (b)  A  bill  addressed  to  B  in 
New  York  City  is  accepted  by  him  payable  at  Albany.  Is  this  a  general 
or  qualified  acceptance?  (c)  Is  the  holder  bound  in  the  first  instance  to 
take  such  acceptance  as  the  last,  and  if  he  does  take  it,  what  is  the  effect 
upon  the  liability  of  drawers  and  indorsers  who  do  not  consent? 

10.  A  in  Boston  writes  to  B  in  New  York  that  he  is  about  to  draw 
upon  him  at  thirty  days'  sight  for  $500.  B  replies,  saying  that  the  draft 
will  be  duly  honored.  Is  B  liable  to  X  who  discounts  the  draft  for  A  on 
the  strength  of  this  letter?    Exchange  Bank  v.  Rice,  98  Mass.  288. 

11.  (a)  What  bills  must  be  presented  for  acceptance  and  why  is  such 
presentment  required?  (6)  Does  a  bill  due  ten  days  after  date  require 
presentment,  for  acceptance,  and  if  not,  would  such  presentment  be 
proper?     See  Bank  of  Washington  v.  Trippett,  1  Peters  (U.  S.)  25. 

12.  (a)  What  paper  must  be  transferred  by  indorsement,  and  what 
paper  may  be  transferred  by  delivery  only?  (6)  State,  generally,  the  lia- 
bility of  one  who  transfers  commercial  paper  without  indorsement. 

13.  A  makes  his  note  payable  to  the  order  of  B  who  indorses  it  in  full 
to  C  in  whose  hands  it  is  dishonored  by  non-payment.  What  rights,  if 
any,  may  C  now  claim  against  B,  and  what  steps  must  he  take  to  preserve 
them? 

14.  A,  B,  C,  and  D  are  the  successive  indorsers  of  the  same  note, 
which  is  dishonored  in  the  hands  of  X.  May  X  sue  A  or  any  other  in- 
dorser  without  suing  D  from  whom  he  acquired  his  title? 

15.  Define  a  restrictive  indorsement  and  state  whether  the  following 
indorsement  is  restrictive:  "Pay  to  X"  (signed)? 

16.  Do  the  words  "Pay  to  A"  with  the  indorser's  signature  constitute 
a  restrictive  indorsement? 

17.  C,  the  holder  of  a  bill  for  $100,  indorses  it,  "Pay  to  D,  or  order, 
thirty  dollars."    Is  this  a  valid  indorsement? 

18.  A  is  a  holder  for  value  of  a  promissory  note,  which  he  purchased 
before  maturity  and  without  notice  or  knowledge  of  any  defense.  Which, 
if  any,  of  the  following  defenses  will  defeat  an  action  by  him  against 
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the  maker:  (o)  Incapacity  of  the  maker?  (6)  That  the  consideration  ww 
illegal  by  the  common  law?  (c)  That  the  signature  of  the  maker  ws 
forged?  (d)  That  the  body  of  the  note  had  been  altered  without  fault  «f 
the  maker?  {e}  That  the  instrument  was  procured  by  fraudulent  re.^- 
resentation  as  to  the  consideration?  (/)  That  a  set-off  existed  in  favor 
of  the  maker  and  against  the  original  payee?  (g)  That  it  had  been  paid 
or  compromised? 

19.  A  entrusts  his  signature  to  a  handwriting  expert  for  the  mere  pur- 
pose of  comparison  The  expert  writes  a  promissory  note  over  it.  Is  A 
liable  to  a  holder  of  this  note  in  due  course? 

20.  A,  who  is  unable  to  read  EngHsh,  signs  what  is  read  to  him  as 
a  mere  receipt,  but  which  turns  out  to  be  a  promissory  note.  Can 
the  holder  of  such  note  for  value  and  before  maturity  recover  thereon? 
How  would  the  case  stand  had  A  been  able  to  read,  but  relied  upon  the 
reading  of  the  instrument  by  the  other  party?  Walker  v.  Ebert,  29  Wis. 
194.    But  see  §  424. 

21.  A  buys  B's  note  of  C  at  a  discount  of  30%,  though  B  is  reputed  to 
be  not  only  solvent  but  wealthy.  Is  A  a  bona  fide  holder,  so  as  to  entitle, 
him  to  recover  free  from  defenses  existing  between  B  and  C?  What 
effect,  if  any,  would  it  have  upon  your  decision  if  B  was  reputed  to  be  in 
failing  circumstances  when  the  note  was  purchased?  DeWitt  v.  Perkms, 
22  Wis.  473. 

22.  A,  the  holder  of  a  bill  for  $100  obtained  from  the  drawer  by  fraud, 
deposits  it  with  B  as  security  for  a  loan  of  $50  made  at  the  same  time. 
Can  B  recover  anything  from  the  drawer,  and  if  so  how  much? 

23.  Why  must  commercial  paper  be  presented  for  payment  and  what  is 
the  effect  of  non-presentment  upon  the  liability  of  the  drawer?  (6)  Of 
the  maker?     (c)  Of  the  acceptor? 

24.  State  generally  by  whom  and  to  whom  presentment  for  payment 
should  be  made? 

25.  A  bill  is  accepted  payable  at  a  certain  bank  and  is  presented  there 
on  the  day  of  maturity,  but  not  until  after  banking  hours  and  the  officers 
of  the  bank  have  left.  What  is  the  effect  upon  the  liability  of  the  drawer 
and  indorser? 

26.  Upon  what  paper  is  "grace"  allowed  by  the  rules  of  the  common 
law,  and  when  should  paper  be  presented  where  the  last  day  of  grace  falls 
on  Sunday  or  a  legal  holiday?  State  what  changes  in  the  law  of  grace 
have  been  made  by  the  statutes  of  your  own  state. 

27.  A  in  New  York  draws  a  draft  in  favor  of  B  in  Baltimore.  The 
draft  is  duly  presented  to  C,  the  drawer,  and  payment  refused  by  him. 
B  thereupon  mails  a  notice  of  dishonor  promptly  on  the  following  morn- 
ing, properly  addressed  and  postage  prepaid,  in  season  to  go  by  mail  on 
that  day.  The  notice  miscarries  and  is  never  received  by  A.  Is  A  liable 
for  the  dishonor  of  the  paper?    Munn  v.  Baldwin,  6  Mass.  316. 
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28.  What  is  protest  and  why  is  it  required?  (6)  What  paper  requires 
protest  and  who  is  the  proper  party  to  make  it? 

29.  What  is  the  nature  of  a  deposit  in  the  bank  and  how  does  the 
banker  in  ordinary  cases  undertake  to  repay  it? 

30.  Define  a  check  and  point  out  two  characteristics  that  distinguish  it 
from  a  bill  of  exchange. 

31.  A  has  $1,000  in  the  bank  and  gives  his  check  to  B  for  $100  for  a 
full  and  valuable  consideration.  B  presents  it  for  payment  at  the  bank, 
which  arbitrarily  refuses  to  honor  it.  May  B  sue  the  bank  for  the  amount 
oi  the  check?  What  rights  has  A  against  the  bank  for  the  dishonor  of  ' 
his  check?  Bank  of  Republic  v.  Millard,  10  Wall.  (U.  S.)  152.  Comp. 
25  III.  35. 

32.  What  is  certification  and  when  does  it  release  the  drawer  from  lia- 
bility in  case  the  check  is  dishonored?     Minot  v.  Russ,  156  Mass.  458. 

33.  A  bank  by  mistake  certifies  a  raised  check.  For  what  sum,  if  any, 
is  it  liable  provided  it  is  diligent  in  discovering  the  forgery  and  notifying 
the  holder? 

34.  A  cashier  of  a  bank  certifies  his  own  check,  though  he  has  no  funds 
to  his  credit  on  the  books  of  the  bank.  May  the  bank  defend  against  the 
pavment  of  the  check? 

35.  Is  the  bank  safe  in  paying  the  check  after  the  customer's  deposit 
has  been  attached,  or  it  has  notice  of  his  death? 


CHAPTER  XXXII. 

AGENCY. 

Nature  and  Fonnation. 

§  542.  Definition. — Agency  is  the  legal  relation  subsisting  be- 
tween tivo  parties,  in  zcliich  one  party,  the  agent,  is  authorised  to 
represent  and  act  for  the  other,  the  principal,  in  business  dealings 
with  third  persons.  The  principal  is  sometimes  called  the  con- 
stituent or  employer,  and  the  agent  is  sometimes  called  the  at- 
torney, proxy  or  delegate.^  The  party  dealt  with  through  the 
agent  is  simply  called  the  third  party  or  third  person. 

§  543.  Of  agency  in  general. — The  relation  of  principal  and 
agent  is  the  outgrowth  of  social  necessity  and  convenience.  The 
affairs  of  modern  society  are  so  various  and  complex  that  few  per- 
sons are  able  to  transact  all  their  business  and  accomplish  all  their 
purposes,  by  acts  done  in  person.  It  is  a  general  rule  of  law, 
therefore,  that  <^whatsoever  one  legally  competent  may  do  in  his 
own  right,  he  may  employ  another  to  do  for  him,  and,  as  a  correl- 
ative of  this,  that  whatsoever  is  done  by  the  agent,  within  the 
scope  of  the  power  conferred  upon  him,  is,  in  law,  the  act  of  the 
principal./  In  fact  the  agent  is,  in  legal  contemplation,  the  mere 
tool  or  instrument  through  which  the  principal  creates,  modifies 
and  discharges  his  rights  and  obligations. 

§  544.  The  distinction  between  agents,  servants,  and  in- 
dependent contractors. — The  law  of  master  and  servant  runs 
parallel,  in  many  respects,  to  that  of  principal  and  agent,  and  the 
same  rules  often  apply  to  either  relation.  In  fact,  agency  is 
but    a    form    of    employment,    and    all    agents    are    servants    in 

'  Special  classes  of  agents,  particularly  those  whose  employments  are 
more  or  less  professional,  are  often  known  by  special  names,  as  brokers, 
factors,  auctioneers,  attorneys  at  law,  etc.,  as  elsewhere  explained.  See 
tiost,  chap,  xx.wi. 

(230) 
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the  widest  sense  of  the  term.  The  agent,  however,  is  em- 
ployed to  bring  the  employer  into  legal  relations  with  third 
persons,  and  is  usually  invested  with  more  or  less  discre- 
tion as  to  the  time  and  manner  of  discharging  his  trust.  The 
servant,  on  the  other  hand,  is  not  employed  to  bring  the  master 
into  legal  relations  with  others,  but  to  perform  labor,  skilled  or 
unskilled  (operative  acts,  as  they  are  sometimes  called),  under  the 
more  immediate  direction  of  his  employer.  The  strict  servant 
may  bring  his  employer  into  legal  relations  with  others,  to  be 
sure,  but  usually  as  a  consequence  of  his  negligence  or  other  tort 
in  connection  with  the  matter  in  which  he  is  employed.  The  same 
person  may  at  one  time,  and  as  to  certain  things,  act  as  a  servant, 
while  at  another  time,  or  as  to  other  things,  he  acts  as  an  agent.^ 
An  independent  contractor  is  one  employed  to  do  or  complete 
a  particular  work  or  some  part  of  it  by  means  and  methods  of 
his  own  selection.  The  employer  is  not  liable  as  a  rule  for  his 
negligence  in  doing  the  work  unless  it  is  such  as  to  render  the 
employer's  premises  dangerous  to  others  or  he  is  negligent  in 
selecting  an  unskilled  contractor  and  the  injury  is  due  to  that 
cause. 

§  545.  Classes  of  agents. — Agents  are  divided  into  a  variety 
of  classes,  depending  upon  the  nature  and  extent  of  their  author- 
ity, the  character  of  their  calling,  and  the  obligations  they  assume. 

As  to  the  extent  of  the  authority  conferred  upon  them,  agents 
are  general,  or   special. 

A  general  agent  is  one  authorized  to  transact  all  the  business  of 
his  principal  of  a  certain-kind  or  in  a  certain  place. 

A  special  agent  is  one  authorized  to  act  only  in  a  specific  trans- 
action.-'' 

Agents  are  either  paid  or  gratuitous,  and  paid  agents  are  del 
credere  or  not  del  credere.  A  del  credere  agent  is  one  who  under- 
takes, for  an  extra  compensation  or  commission,  that  the  party  to 
whom  he  sells  the  principal's  goods  will  pay  for  them.  The  con- 
tract is  not  one  of  guaranty  and  need  not  be  in  writing.  It  is 
more  in  the  nature  of  an  agreement  to  indemnify  the  principal 

^Post,  §  603. 
'Post,  §  561. 
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against  his  (the  agent's)  inadvertence  or  misfortune  in  selling 
to  those  who  cannot  or  will  not  pay. 

§  545.    Purposes    for   which    agency    may   be    created. — An 

agency  may  be  created  for  any  lawful  purpose.  But  authority 
cannot  be  delegated  to  do  an  act  which  is  illegal,  immoral  or  op- 
posed to  public  policy.  If  such  a  power  be  delegated  the  agent 
cannot  be  held  liable  if  he  refuses  to  act  under  it.  If  he  does  act 
he  can  collect  neither  compensation  nor  indemnity,  unless  he  was 
ignorant  of  the  unlawful  purpose. 

§  547.  Who  may  be  principal  or  agent. — Generally  any  per- 
son legally  competent  to  act  in  his  own  right  may  act  through  an 
agent,  and  any  person  not  so  competent  is  equally  incompetent  to 
act  through  an  agent.  By  the  weight  of  authority,  however,  an 
infant's  appointment  of  an  agent  is  not,  like  his  contracts  in  gen- 
eral, merely  voidable,  but  absolutely  void.*  As  the  legal  conse- 
quences of  the  acts  of  an  agent  commonly  fall,  not  upon  him,  but 
upon  his  principal,  it  is  not  necessary  that  the  agent,  in  order 
to  bind  the  principal,  should  have  capacity  to  bind  himself.  Any 
person  may  be  an  agent,  therefore,  except  a  lunatic,  imbecile,  or 
child  of  tender  years. 

§  548.  Same — Husband  and  wife. — While  the  wife  has  an 
agency  at  law  whereby  she  may  bind  her  husband  for  necessaries 
when  he  disregards  his  conjugal  duty  to  support  her,^  she  is  not, 
beyond  this,  the  agent  of  her  husband,  nor  is  he,  by  virtue  of  his 
status,  her  agent.  \Yhile  husband  and  wife  may  be  agents  for 
each  other,  they  must  become  such  by  the  same  methods  of  ap- 
pointment and  authorization  as  strangers,  though  the  wife's  actual 
agency  in  household  matters  will,  of  course,  be  readily  implied. 

§  549.  Adverse  interest  disqualifies. — An  agent  cannot  repre- 
sent a  principal  to  whose  interests  his  own  are  antagonistic,  for 

*  Some  authorities  hold  a  minor's  appointment  of  an  agent  voidable 
merely,  while  some  others  declare  it  void  only  where  it  is  by  instrument 
under  seal  not  conveying  a  present  interest. 

°  Ante,  §  123. 
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it  is  his  duty  to  act  in  strict  good  faith  for  the  benefit  of  his 
principal.    This  matter  is  later  discussed." 

§  550.  The  appointment  of  agents. — Except  in  the  case  of  the 
wife's  agency  in  law,  and  perhaps  in  one  or  two  other  instances, 
<^one  can  become  an  agent  only  by  the  will  of  the  principal,'^unless 
the  latter  ha?  so  conducted  himself  as  to  lead  third  parties  to  be- 
lieve that  he  has  given  an  authority  which  he  never  conferred  in 
fact.'') 

§  551.  How  agents  are  appointed — When  authority  must  be 
sealed.V-By  the  common  law  an  agent,  in  order  to  bind  his  prin- 
cipal by  an  instrument  under  seal,  must  have  authority  under  seal. 
But  this  rule  is  subject  to  the  following  exceptions  A 

(i)  An  instrument  sealed  in  the  presence  of  the  principal,  and 
by  his  authority,  binds  him,  though  the  authority  be  oral  or  by  un- 
sealed writing,  for  the  principal  in  such  case  is  regarded  as  acting 
directly. 

(2)  If  the  instrument  which  the  agent  executes  under  seal, 
but  without  sealed  authority,  would  have  been  valid  and  effectual 
without  a  seal,  the  principal  will  be  bound  by  it  as  a  simple  con- 
tract, the  seal  only  being  treated  as  unauthorized.* 

(3)  If  a  deed  duly  signed  and  sealed  is  delivered  into  the 
hands  of  an  agent  with  blanks  to  be  filled  in,  such  blanks  may,  ac- 
cording to  the  weight  of  modern  authority,  be  filled  up  by  the 
agent,  though  his  authority  is  not  sealed. 

(4)  A  corporation  may  usually,  by  mere  resolution  of  its  board 
of  directors  without  seal,  authorize  an  agent  to  execute  for  it  an 
instrument  under  seal. 

A  sealed  authority  is  technically  termed  a  power  of  attorney, 
and  the  agent  to  whom  it  is  given  is  called  an  attorney  in  fact.  ,- 

The  following  is  a  power  of  attorney  in  the  usual  form,  author- 
izing a  conveyance  of  land. 

'Post,  §  579. 
Tost,  §  554. 

'  Where  the  power  does  not  authorize  a  conveyance  or  mortgage  of  land, 
the  acknowledgment  is  unnecessary. 


234  Commercial  Law.  §  552 

Power  of  Attorney. 

Know  all  men  by  these  presents,  thatJ,  Henry  B.  Hunter,  of  the  eity  of 
Glen  Ridge,  in  the  county  of  Ozaukee,  state  of  Wisconsin)  have  made,  con- 
stituted and  appointed,  and  by  these  presents  do  make,  constitute  and  ap- 
point Daniel  M.  Griffith,  of  the  same  place,  my  true  and  lawful  attorney, 
for  me  and  in  my  name,  place  and  stead,  to^ bargain,  sell,  grant  and  convey 
the  following  described  real  estate  owned  by  me,  to  wit:  Lots  Eight  (8), 
Nine  (g)  and  Ten  (10)  in  Block  Seven  (y)  in  Mitchell  Heights  in  the 
Eighteenth  (18)  ward  of  the  city  of  Glen  Ridge,  state  of  Wisconsin,  or 
any  part  or  portion  thereof  to  such  parties  and  for  such  price  or  prices 
and  on  such  terms  as  he  shall  deem  most  advantageous,  and  to  make, 
execute,  acknowledge  and  deliver  good  and  sufficient  deeds  of  conveyance 
therefor,  with  or  without  the  usual  covenants,  and  giving  and  granting 
unto  my  said  attorney  full  power  and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  requisite  and  necessary  to  be  done  in  and 
about  said  premises,  as  fully  to  all  intents  and  purposes  as  I  might  or 
could  do  if  personally  present,  with  full  power  of  substitution  and  revoca- 
tion, hereby  ratifying  all  that  my  said  attorney,  or  his  substitute,  shall 
lawfully  do  or  cause  to  be  done  by  virtue  hereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  the  fifteenth 
day  of  September,  A.  D.  1905. 
In  the  presence  of  Henry  B.  Hunter  (Seal). 

Chas.  Marsh 

Harvey  Owen 


State  of  Wisconslh, 
Ozaukee  County, 


isin,  1 
V'       J 


Personally  came  before  me,  this  fifteenth  dav  of  September, 
1905,  the  above  named  Henry  B.  Hunter,  to  me  knoivn  to  be  the 
person  who  executed  the  foregoing  instninient,  and  acknowledged 
the  same.  Robert  Knieger, 

(Notary's  Seal.)  Notary  Public. 

Ozaukee  County,  Wis. 

My  commission  expires  June  16,  iQoy. 

§  552.  When  must  be  in  writing. — In  the  few  cases  where 
statutes  require  a  written  authority  merely,  for  the  doing  of  cer- 
tain acts  not  themselves  requiring  the  execution  of  a  sealed  instru- 
ment, no  seal  is  necessary,  though  its  employment  can  do  no  harm. 
A  letter,  telegram  or  other  informal  writing  suffices. 
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And  an  agent  may  be  authorized  without  writing  to  bind  his 
principal  by  a  written  contract,  even  in  cases  where  the  latter 
would  not  be  bound  without  a  writing,  as  under  the  statute  of 
frauds,  the  statute  not  in  terms  requiring  a  written  authorization." 

§  553.  When  by  parol. — ^Except  as  stated  above,  authority  may 
be  conferred  expressly  by  word  of  mouth,  or  by  implication  from 
the  acts  and  conduct  of  the  principal.  As  a  large  portion  of  the 
transactions  of  the  modern  business  world  are  carried  on  by  in- 
formal means,  authorities  are  chiefly  conferred  by  simple  writ- 
ings, by  spoken  words,  or  by  conduct  on  the  part  of  the  principal 
from  which  the  intention  to  create  an  agency  may  be  inferred. 

§  554  Agency  by  implication — Estoppel. — The  principal  is 
always  responsible  for  such  powers  as  he  has  in  fact  conferred. 
He  may  be  responsible  beyond  this,  however,  for  it  is  a  principle 
of  wide  application  that  one  who  has  wilfully  or  negligently  rep- 
resented that  a  certain  state  of  facts  exists,  will  not  be  permitted 
to  show  the  contrary  as  against  another  who  has  been  misled  while 
conducting  himself  with  honesty  and  reasonable  prudence.  The 
party  so  acting  is  said  to  be  estopped  (legally  precluded)  from 
showing  that  the  facts  were  different  from  what  he  made  them 
appear  to  be.  Hence,  if  I  stand  by  and  without  protest,  permit  an- 
other to  sell  my  goods  as  his  own,  I  cannot  reclaim  them  from  the 
purchaser.  Upon  the  same  principle  one  will  not  be  permitted  to 
hold  another  out  as  his  agent  to  sell  them,  or  to  make  any  other 
contract,  and  then  to  deny  that  other  had  any  authority  to  do  so 
as  against  a  prudent  third  party  who  has  been  honestly  misled. 
Thus,  where  a  husband  allows  his  wife  to  deal  for  ordinary  sup- 
plies of  the  household,  he  will  be  estopped  as  against  those  who 
contract  with  her  on  the  faith  of  her  seeming  authority  to  show 
that  she  is  unauthorized  in  fact.  And  a  father  who  had  repeatedly 
recognized  his  liability  upon  notes  signed  with  his  name  by  his 
son,  was  held  estopped  to  show  lack  of  authority  for  a  subsequent 
signing,  as  against  one  who  dealt  in  good  faith  on  the  basis  of  the 
previous  apparent  authority.   So  one  who  stands  by  while  another 

"  It  must  be  remembered,  however,  that  the  statute  of  frauds  requires 
a  written  contract  of  employment  between  principal  and  agent  where 
the'  hiring  is  for  more  than  a  year. 
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makes  a  contract  for  him  as  his  agent,  without  disclosingf  his  lack 
of  authority,  may  be  held  liable  on  like  grounds.  So  it  has  been 
held  that  a  young  man,  standing  behind  the  counter  and  dealing 
with  customers  in  his  father's  store  may  be  considered  the  father's 
clerk  or  agent. 

§  555.  Ratification — General  rule. — Whatever  is  done  without 
the  actual  authority  of  the  principal,  or  without  an  appearance  of 
authority  for  which  he  is  responsible,  does  not  bind  him,  unless  he 
subsequently  adopts  the  act  and  recognizes  it  as  his  own.  If  he 
does  so  he  is  said  to  ratify  it,  his  act  is  called  ratification,  and  he  is 
bound,  in  general,  just  as  if  the  transaction  had  been  authorized 
from  the  first,  whether  it  be  a  contract  or  a  tort. 

§  556.  Essentials  of  ratification. —  (a)  What  acts  may  be  rati- 
fied. The  act,  to  be  capable  of  ratification,  must  be  one  that  the 
principal  had  power  to  do  and  to  delegate  the  power  to  do,  both 
at  the  time  it  was  done  and  at  the  time  of  ratification,  and  must 
have  been  done  by  one  who  assumed  to  act  as  the  agent  of  the 
party  ratifying  and  not  merely  for  himself  or  a  stranger. 

(b)  Knowledge  by  principal  essential.  The  principal  is  not 
bound  by  his  ratification  unless  it  be  made  with  full  knowledge 
of  all  the  material  facts,  or  unless,  being  put  upon  inquiry  as  to 
the  facts,  he  chooses  to  ratify  without  knowledge. 

(c)  No  ratification  in  part.  A  principal  cannot  ratify  so  much 
of  his  agent's  unauthorized  act  as  he  deems  beneficial  and  avoid 
the  rest.  He  must  ratify  the  whole  or  none.  His  attempt  to  ratify 
in  part  will  usually  amount  to  a  ratification  of  the  whole.  Thus,  he 
cannot  avoid  his  agent's  unauthorized  warranty  or  bargam  for 
credit  in  a  sale  of  goods,  and  at  the  same  time  ratify  the  sale. 

§  557.  Same — What  constitutes  ratification.— ^sually  an  un- 
authorized act  must  be  ratified  by  the  same  means  necessary  to 
confer  authority  to  do  it  in  the  first  place.  >  Hence,  if  sealed  au- 
thority was  necessary,  the  ratification  must  be  under  seal,  and  if 
written  authority  was  required  written  ratification  must  be  shown. 

In  other  cases  ratification  may  be  informal,  by  spoken  words, 
or  implied  from  conduct.     So,  if  one  with  full  knowledge  of  all 
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the  facts,  or  waiving  it,  takes  the  benefits  of  an  unauthorized  act 
done  on  his  behalf,  he  will  be  bound  to  all  the  consequences. 
Thus,  acceptance,  with  full  knowledge  of  the  facts  of  the  price  of 
property  sold  without  authority,  is  a  ratification  of  the  sale.  So 
if  one  with  like  knowledge  accepts  goods  bought  for  him  without 
authority,  or  unreasonably  retains  or  uses  them,  or  sells  them,  he 
will  be  liable  for  the  price.  So,  a  suit  by  the  principal  based  upon 
an  unauthorized  contract  and  seeking  its  enforcement  amounts  to 
ratification. 

§  558.  Sub-agents — Employment  of. — It  is  a  maxim  of  law 
that  a  delegated  authority  cannot  be  re-delegated.  This  simply 
means  that  an  agent  cannot,  without  express  or  implied  authority, 
appoint  a  third  person  to  discharge  the  duties  of  the  agency  so 
as  to  make  the  latter  the  agent  of  the  principal,  at  least  in  matters 
involving  personal  trust  or  skill,  judgment  or  discretion.  ^Most 
agents  are  employed  because  of  the  special  trust  and  confidence 
which  their  principals  repose  in  their  integrity,  skill  and  knowl- 
edge and  to  permit  them  to  delegate  their  power  to  others  who 
might  deprive  the  principal  of  the  benefit  of  these  very  things,  and 
render  him  liable  for  the  acts  of  persons  whom  he  might  never 
have  chosen  to  employ.  ^But  an  agent  may,  without  special  author- 
ity, employ  a  sub-agent  to  do  such  acts  as  are  purely  mechanical. 
Thus,  one  employed  to  sell  lands  may,  using  his  own  discretion  as 
to  price  and  terms,  employ  a  sub-agent  to  look  up  a  purchaser. 
So,  authority  to  employ  a  sub-agent  may  be  implied  from  the  na- 
ture of  the  business  and  the  practical  necessities  of  the  case.  Thus 
one  placed  in  general  charge  of  an  extensive  business  requiring 
the  help  of  many  subordinate  agents,  usually  has  implied  power  to 
employ  them.  If  a  well-established  usage  of  the  business  or  trade 
in  which  the  agent  is  engaged  authorizes  the  employment  of  sub- 
agents,  the  principal  will  be  presumed  to  sanction  it  unless  he 
gives  instructions  to  the  contrary. 

§  559.  Same — Effect  of  employment. — If  the  agent  employs 
a  sub-agent  without  authority,  express  or  implied,  the  latter  is 
not  the  agent  of  the  principal  unless  he  sees  fit  to  ratify  the  ap- 
pointment.   Without  such  ratification  the  sub-agent  merely  rep- 
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resents  the  agent  who  appointed  him,  and  the  latter,  and  not  the 
principal,  is  hable  to  compensate  and  indemnify  him. 

But  if  a  sub-agent  is  employed  by  express  or  implied  authority 
of  the  principal,  it  is  as  if  he  had  been  appointed  by  the  principal 
direct.  1° 

"Further  to  this  subject  see  post,  §§  597,  620. 


CHAPTER  XXXin. 

AUTHORITY ITS   NATURE  AND  EXTENT — HOW   EXECUTED. 

§  560.  Authority  in  general — How  proved. — The  purpose  of 
appointing  an  agent  is  to  clothe  him,  at  least  for  a  time,  with 
a  portion  of  the  powers  with  which  nature  and  the  laws  of  society 
have  invested  the  principal.  Upon  the  extent  of  this  authority 
depends,  in  general,  the  capacity  of  the  agent  to  bind  the  prin- 
cipal, for  it  is  only  to  the  extent  that  the  principal  has  actually  or 
apparently  clothed  his  agent  with  power  that  the  acts  of  the  lat- 
ter can  bind  him.  If  the  agent  exceeds  the  authority  actually  or 
apparently  created  by  the  principal,  third  parties  seeking  to  es- 
tablish legal  relations  with  the  latter  will  fail  of  their  purpose, 
unless  the  lack  of  authority  be  supplied  by  a  ratification. 

If  the  agency  is  disputed,  the  third  party,  in  order  to  establish 
a  right  against  the  principal,  must  show  by  competent  evidence  i"^ 
(i)  That  the  principal  did,  as  a  matter  of  fact,  confer  upon  the 
agent  authority  to  do  the  precise  thing  for  which  he  (the  prin- 
cipal) is  sought  to  be  held,  as  already  explained,^  or,  (2)  that 
the  principal  so  conducted  himself  as  to  lead  him  (the  third  party) 
reasonably  to  believe  that  authority  to  do  the  precise  thing  in 
question  was  actually  conferred,  or^  (3)  that  the  principal  has 
voluntarily  ratified  the  act  of  the  agent.* 

§  561.  General  and  special  authority. — A  distinction  is  usually 
made  between  general  and  special  agents.  A  general  agent  is 
one  who  is  empowered  to  transact  all  the  principal's  business  of 

^  As  the  agent  cannot  confer  power  upon  himself  evidence  of  his  state- 
ments or  admissions  of  authority  are  not  admitted  against  the  principal. 
He  is  a  competent  witness,  however,  to  testify  under  oath  as  to  the  exist- 
ence and  scope  of  his  own  authority. 

*Ante,  §  552. 

'Ante,  §  554. 

*  Ante,  §  555,  et  seq. 

(239) 
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a  particular  kind  or  in  a  particular  place.  A  special  agent  is 
one  who  is  to  act  only  in  a  specific  transaction.  Thus,  one  au- 
thorized to  conduct  B's  business  as  a  dealer  in  dry  goods,  or  to 
manage  his  factory  in  Chicago,  would  be  a  general  agent.  But 
one  authorized  to  sell  a  particular  piece  of  land  or  to  buy  a  specific 
chattel,  is  a  special  agent. 

The  difficulty,  not  to  say  practical  impossibility,  of  describing 
each  act  which  a  general  agent  may  do,  usually  makes  it  impos- 
sible, even  when  the  authority  is  expressly  conferred,  to  avoid 
the  use  of  general  terms  which  leave  much  to  be  inferred  from 
the  nature  of  the  business  in  which  the  agent  is  employed' and  the 
character  in  which  his  principal  holds  him  out  to  the  world.  But 
even  a  general  agency  is  not  unlimited.  A  general  agent  has 
power  to  do  only  those  things  which  are  fairly  within  the  scope 
of  the  business  with  which  he  is  entrusted  or  in  which  he  is  held 
out  as  authorized  to  act. 

If  the  agency  is  special,  much  less  is  left  to  implication,  for 
the  limits  of  the  authority  being  less,  its  scope  is  easier  to  deter- 
mine, and  inquiry  is  more  readily  suggested.  Generally,  there- 
fore, the  authority  of  a  special  agent  must  be  strictly  pursued, 
otherwise  the  principal  will  not  be  bound. 

While  the  distinction  between  general  and  special  agents  is 
no  doubt  useful  in  many  cases,  in  others  it  is  thought  to  be  of 
little  use  and  even  misleading.  It  can  furnish  no  infallible  test, 
as  many  cases  arise  where  it  is  difficult  to  say  whether  an  agency 
is  general  or  special.  In  every  case  the  question  must  be :  Did  or 
did  not  the  agent  exceed  the  authority  actually  or  apparently  con- 
ferred upon  him?  If  he  did,  the  principal  is  not  bound  unless 
he  has  subsequently  ratified  the  unauthorized  act ;  if  he  did  not, 
the  principal  is  bound,  unless  the  power  was  defectively  executed. 

g  562.  Usage  as  an  element. — Where  the  agent  is  actually  or 
apparently  authorized  to  do  an  act  or  transact  a  business,  with 
respect  to  which  a  well  defined  and  generally  known  usage  exists, 
third  parties  may  presume,  in  the  absence  of  instructions  limiting 
the  agent's  authority  and  known  to  them,  that  the  agent  has 
power  to  discharge  his  trust  as  the  usage  warrants. 

§  563.    Instructions  limiting  authority. — The  principal  may, 
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from  time  to  time,  by  special  instructions,  restrict  the  authority 
of  his  agent  within  such  innits  as  he  sees  fit.  While  these  in- 
structions will  bind  both  the  agent  and  third  persons  from  the 
time  they  have  notice  of  them,  the  principal  cannot,  as  against 
third  parties  who  have  dealt  with  the  agent  in  good  faith  within 
the  scope  of  his  apparent  authority,  escape  liability  by  showing 
that  he  had  previously,  but  unknown  to  them,  modified  or  re- 
stricted the  authority  by  secret  instructions. 

§  564.  Authority  of  public  agents. — The  foregoing  rules 
touching  the  actual  and  apparent  or  ostensible  powers  of  agents 
are  applicable,  for  the  most  part,  ta  private  agents  only.  The 
authority  of  public  officers  and  agents  is  a  matter  of  public  law 
or  record  of  which  all  persons  are  bound  at  their  peril  to  take 
notice.  \  Private  persons  are  liable  to  the  extent  of  the  powers 
they  have  apparently  conferred  upon  their  agents,  while  the  gov- 
ernment is  responsible  to  the  extent  only  of  such  powers  as  it 
has  actually  conferred. 

§  565.  Construction  of  authorities. — As  the  general  rules  and 
principles  governing  the  construction  of  powers  do  not  differ 
from  those  which  apply  to  the  interpretation  of  contracts,  it  is 
proposed  to  say  but  little  on  this  subject.  The  meaning  of  gen- 
eral words  and  expressions  in  an  instrument  conferring  powers 
will  be  limited  to  the  manifest  objects  and  purposes  for  which 
the  agency  was  created,  whether  these  are  expressly  disclosed  by 
the  recitals  or  are  apparent  from  the  whole  instrument.  And  the 
power  will  be  held  to  relate  to  the  principal's  ordinary  and  private 
business  unless  a  contrary  intent  is  manifest.  Express  and  for- 
mal grants  of  power  are  strictly  cpnstrued  and  will  not  be  ex- 
tended to  extraordinary  or  unusual  matters.  At  the  same  time,  it 
should  be  remembered  that  every  grant  of  authority  carries  with 
it  by  implication  power  to  do  whatever  is  necessary  and  appropri- 
ate to  carry  such  authority  into  efifect. 

§  566.  Power  to  do  particular  acts — To  sell  land. — A  power 
"to  act  in  all  my  business,  in  all  my  concerns  as  if  I  were  per- 
sonally present,  and  to  stand  good  in  all  my  Jand  and  other  busi- 
ness," gives  no  power  to  sell  land.    A  power  to  sell  land  gives 

16 — Comj  Law. 
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no  pc-wer  to  mortgage  it,  nor  to  give  it  away, -nor  to  exchange  it 
for  other  property.  Neither  does  a  power  to  sell  lands  give  im- 
plied authority  to  sell  on  credit.  A  power  to  sell  on  credit  gives 
implied  authority  to  sell  on  reasonable  credit  only. 

Unless  the  agent  is  limited  to  the  mere  finding  of  a  purchaser 
or  to  the  execution  of  the  preliminary  contract  to  convey,  a  power 
of  attorney  to  sell  lands  gives  implied  power  to  execute  all  the 
mstruments  necessary  to  effectually  complete  the  sale.  The  agent 
may  therefore  execute  a  deed  containing,  according  to  the  weight 
of  authority,  the  usual  covenants  of  general  warranty,  but  not 
unusual  or  special  warranties. 

§  567.  Power  to  sell  personal  property — Pledge. — The  mere 
fact  that  one  has  possession  of  personal  property  is  not  alone 
sufficient  evidence  that  he  is  the  owner  of  it,  or  that  he  has  au- 
thority to  dispose  of  it  by  sale  or  pledge.  If  the  party  in  pos- 
session is  not  the  owner  in  fact,  and  has  no  authority  from  such 
owner  to  dispose  of  it,  not  even  a  bona  fide  purchaser  or  pledgee 
for  value  will  acquire  any  right  as  against  the  true  owner. 

But  if  an  agent,  entrusted  by  his  principal  with  negotiable  in- 
struments payable  to  bearer  or  indorsed  in  blank,  transfers  them 
to  a  bona  Ude  purchaser  or  pledgee  for  value,  the  latter  may  hold 
them  against  the  principal,  even  though  the  agent  acted  without 
authority  and  in  breach  of  trust ;  and  the  same  is  true  where  other 
securities  are  entrusted  to  an  agent,  so  indorsed,  made  out,  or 
assigned,  as  to  lead  to  the  belief  that  the  agent  is  the  real  owner 
of  them.) 

Bona  fide  pledgees  from  factors  or  mercantile  agents  are  some- 
times protected  under  special  statutes  known  as   factor's  acts.'' 

Where  goods  are  left  with  one  whose  regular  business  it  is 
to  sell  goods  of  the  kind  in  question,  as  agent  for  the  owners, 
third  parties  who  have  purchased  in  ignorance  of  the  agent's  lack 
of  authority  will  often  be  protected.  This  has  been  held  of  goods 
sent  to  an  auction  room,  and  of  a  horse  left  at  a  sale-stable. 

§  568.    Authority    to    receive    payment    for    goods    sold. — 

Whether  an  agent  to  sell  has  implied  powe/  to  receive  payment 

*Post.  §  629. 
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depends  upon  a  variety  of  facts  and  circumstances,  including 
whatever  usages  exist  in  the  trade  or  business  in  which  he  is 
employed. 

It  may  be  stated  generally,  however,  that  an  agent  entrusted 
with  the  custody  of  goods  and  authorized  to  sell  and  deliver 
them  has  implied  power  to  receive  payment  at  the  time  of  the 
sale  and  as  a  part  of  the  same  transaction.  But  an  agent  who  is 
charged  neither  with  the  custody  of  the  goods  nor  with  the  duty 
to  deliver  them,  as  in  the  case  of  a  mere  traveling  salesman  or 
drummer,  has  no  implied  authority  to  receive  payment,  and 
an  agent  who  sells  on  credit  cannot  subsequently  receive  the 
price  unless  specially  authorized  by  usage  or  the  language  or  con- 
duct of  the  principal. 

§  569.  Power  to  sell  on  credit. — As  a  general  rule  an  agent 
has  no  authority  to  sell  on  credit  unless  there  be  a  valid  usage 
of  trade  to  that  effect  or  he  is  specially  authorized  to  do  so. 

§  570.  Power  to  warrant. — It  may  also  be  laid  down  generally, 
that  an  agent  to  sell  personal  property  has  no  implied  authority 
to  warrant  its  quality  or  condition  unless  the  goods  be  of  a  kind 
usually  sold  with  warranty.  But  if  the  agent  is  empowered  to 
sell  property  of  a  kind  usually  sold  with  warranty,  he  has  im- 
plied authority  to  warrant  its  condition  and  quality,  within  the 
limits  set  by  the  usage. 

§  571.  Authority  to  purchase. — An  agent  authorized  to  pur- 
chase, and  supplied  with  funds,  has  no  implied  authority  to  buy 
on  credit,  unless  such  is  the  usage  of  the  trade  in  which  he  is 
employed.  But  if  an  agent,  authorized  to  buy,  is  not  furnished 
with  necessary  funds,  he  has  implied  power  to  buy  on  credit. 

§  572.  Authority  to  receive  payment — In  general. — Authority 
to  receive  payment  for  the  principal  cannot  be  presumed  from  the 
mere  possession  of  a  bill  or  note  payable  to  the  order  of  the  prin- 
cipal and  unindorsed,  or  of  a  statement  of  account  even  though 
made  out  in  the  hand  of  the  principal  and  upon  his  bill-head. 

An  agent,  authorized  to  receive  payment,  has  no  implied  au- 
thority to  release  or  compromise  the  debt  or  to  extend  the  time 
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of  payment,  or,  in  general,  to  receive  in  payment  anything  but 
money. 

Wriere  a  principal  has  made  a  loan  through  an  agent  and  left 
the  securities  in  his  hands  authority  to  receive  payment  may  be 
implied. 

§  573.  Power  to  issue  and  indorse  negotiable  paper. — Au- 
thority to  make  or  indorse  negotiable  paper  is  not  readily  implied. 
Unless  conferred  expressly  it  seldom  exists.  Authority  to  sell  or 
discount  negotiable  paper,  however,  naturally  implies  power  to  in- 
dorse it  if  indorsement  is  necessary  to  pass  the  title.  Authority  to 
sign  for  the  principal  in  one  capacity  gives  no  implied  authority 
to  sign  in  any  other.  Authority  to  bind  the  principal  by  bill  or 
note  may  be  inferred  from  frequent  recognition  by  the  principal 
of  the  agent's  authority  to  do  so." 

§  574.  How  the  authority  should  be  executed — Defective 
execution. — We  have  seen  how  an  authority  may  be  conferred 
and  something  of  its  nature  and  extent.  But  the  defective  execu- 
tion of  an  authority  may,  as  we  shall  presently  see,  result  in 
binding  the  agent  and  not  the  principal,  or  else  in  binding  no  one. 
Assuming  that  the  principal  has  authorized  his  agent,  in  proper 
form,  to  do  the  act  or  make  the  contract  which  he  assumes  to  do 
or  make,  we  have  now  to  see  how  authority  must  be  executed  in 
order  to  bind  the  principal  rather  than  the  agent  or  no  one  at  all. 

§  575.  Same — Execution  of  sealed  instruments. — It  is  well 
settled  that  the  agent,  in  order  to  bind  his  principal  by  an  instru- 
ment under  seal,  must  so  execute  it  that  it  purports,  upon  its 
face,  to  be  made,  signed  and  sealed  in  the  name  of  the  principal. 
Even  though  the  agent  describes  himself  as  an  agent,  or  adds  the 
words  "agent,"  or  "attorne}',"  after  his  name,  if  the  words  of 
grant  or  covenant  purport  to  be  his,  and  the  seal  purports  to  be 
his,  the  agent  alone  will  be  bound.' 

'  Ante,  §  554. 

'  Parol  evidence  will  not  be  admitted  to  charge  the  principal  by  showing 
that  he,  and  not  the  agent,  was  intended  to  be  bound,  unless  the  contract 
in  question  would  have  been  valid  without  a  seal. 
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The  technical  nature  of  the  rule  that  the  deed  must  be  in  the 
name  of  the  principal,  and  the  unjust  consequences  which  often 
follow  its  application,  have  led  to  its  being  somewhat  limited  or 
relaxed  in  its  operation  in  some  courts.  We  have  no  space,  how- 
ever, to  further  discuss  this  subject,  and  therefore  lay  down  the 
safe  rule,  that  in  executing  a  sealed  instrument  for  his  principal, 
the  agent  should  write  it  throughout  as  the  deed  of  the  principal, 
and  sign  it  with  the  principal's  name,  adding  after  the  prin- 
cipal's name  the  words,  "By  his  attorney,  A  B,"  or,  "By  his  agent, 
A  B,"  or  "By  A  B,  his  attorney  in  fact."  It  is  probably  suffi- 
cient for  the  agent  to  use  the  principal's  name  throughout  without 
placing  his  own  on  the  instrument  at  all,  'though  to  omit  it  is 
clearly  unwise,  as  obscuring  the  history  and  evidence  of  the  trans- 
action.' 

§  576.  Same — Negotiable  instruments. — As  negotiable  in- 
struments are  intended  to  represent  money,  it  is  important  that 
the  parties  bound  may  be  ascertained  from  the  face  of  the  paper 
itself.  The  method  approved  for  the  execution  of  sealed  instru- 
ments can,  with  great  propriety,  be  adopted  here.  Thus,  where 
the  agent  makes,  draws,  indorses,  or  accepts  for  the  principal,  he 
should  sign  thus :  A  B,  by  nis  agent  or  attorney  C  D,  or  A  B  by 
C  D,  his  attorney  or  agent.  Other  forms  are  sufficient,  as  A  B, 
proc.  C  D,  or  A  B  by  C  D,  or  C  D,  agent  for  A  B,  though  the 
latter  form  has  been  held  insufficient."  Where  the  signing  is 
simply  A  B,  agent,  or  even  A  B,  agent  of  C  D,  the  words,  "agent," 
or  "agent  of,"  are  held  to  be  merely  descriptive  of  the  person 
signing,  and  he,  not  the  principal,  is  personally  liable,  the  prin- 
cipal not  otherwise  appearing  as  the  party  bound. 

The  same  strictness,  however,  is  not  required  where  com- 
mercial paper  is  executed  by  bank  officers.  A  bill  or  note  pay- 
able to  the  cashier  of  a  bank  in  his  official  capacity  sufficiently 
indicates  that  the  bank  is  the  payee,  though  the  name  of  the  bank 
does  not  appear,  and  the  acceptance  or  indorsement  of  paper 
drawn  upon  or  belonging  to  a  bank,  "A  B,  Cashier,"  binds  the 

'3Ind.  303, 
^  1  Colo.  278. 
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lank  and  not  the  cashier,  for  usage  in  such  cases  has  virtually 
istablished  an  exception  to  the  general  rule.^" 

§  577.  Other  simple  contracts. — Other  simple  contracts  should 
•e  executed,  as  a  matter  of  prudence,  in  the  same  unequivocal 
orm  as  is  approved  for  the  signing  of  sealed  instruments,  bills 
,nd  notes,  though  greater  latitude  of  construction  is  permitted 
han  is  indicated  in  the  preceding  sections.  Though  the  language 
ised  is  neither  precise  nor  appropriate,  still,  if  it  can  be  gath- 
red  from  the  whole  instrument  that  it  was  the  intention  of 
he  parties  that  the  principal  and  not  the  agent  should  be 
ound,  the  principal  will  be  held.  If  the  agent  has  expressly 
ontracted  in  writing  in  his  own  name,  however,  he  can- 
ot  exonerate  himself  by  showing  that  the  principal,  and  not  he, 
fas  the  party  intended  to  be  bound.  But  where  one,  in  so  signing 
simple  contract,  acts  in  fact  as  agent  for  another,  the  fact  may 
e  orally  shown  in  an  action  by  the  third  party  against  the  un- 
amed  principal,  or  by  the  unnamed  principal  against  the  third 
arty,  even  where  the  contract  is  a  writing  as  required  by  the 
:atute  of  frauds. 

^'  This  is  now  the  rule  by  statute  in  most  states. 


CHAPTER  XXXIV. 

THE  EFFECT  OF  THE  RELATION. 

Duties  and  Liabilities  of  Principal  and  Agent  to  Each  Other  and 
to  Third  Parties. 

§  578.    Agent's  duties  and  principal's  rights  in  general. — We 

naturally  entrust  our  business  and  affairs  to  those  in  whose  ca- 
pacity, fidelity  and  integrity  we  have  special  confidence.  The 
law  protects  this  confidence  zealously  for  plain  reasons  of  justice 
and  public  policy.  Whenever  the  agent  violates  his  duties  or 
obligations  to  his  principal,  therefore,  whether  by  exceeding  his 
authority,  or  by  positive  misconduct,  or  by  mere  negligent  omis- 
sions, and  any  loss  or  damage  thereby  falls  upon  his  principal, 
he  is  bound  to  make  the  latter  full  indemnity. 
In  fact  the  agent's  duties  toward  his  principal  are : 
r.  To  act  with  scrupulous  good_Jaith  toward  the  principal. 

2.  To  account^ully  and  properly  for  all  proceeds,  profits  and 
disbursements  of  the  agency. 

3.  To  exercise  due  care,  diligence  and  prudence  in  the  manage- 
ment of  the  principal's  affairs. 

4.  To  ob,ey  all  lawful  instructions. 

5.  To  notify  the  principal  of  all  essential  matters  affecting  the 
agency. 

6.  To  act  in  person  except  where  authority  to  act  through  an- 
other is  expressed  or  implied. 

§  579.  Duty  to  act  in  good  faith. — The  agent  will  not  be  per- 
mitted to  reap  a  secret  benefit  at  the  expense  of  his  principal  by 
dealing  directly  or  indirectly  in  the  business  of  the  agency  for 
his  own  profit,  nor  to  place  himself  in  a  position  antagonistic  to 
his  principal  and  then  retain  any  benefit  or  enforce  any  contract 
which  he  has  thus  been  enabled  to  obtain  at  the  expense  of  his 
employer.  "T^  Thus,  an  agent  to  buy  cannot  sell  his  own  goods 
to  the  principal,  nor  can  an  agent  to  sell  himself  become  the  pur- 

(247) 
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chaser,  unless  a  full  disclosure  of  all  the  facts  may  be  said  to  put 
the  parties  at  arm's  length.^  So,  upon  similar  principles,  a  clerk 
who  procured  in  his  own  favor  a  lease  which  he  knew  his  prin- 
cipal desired  to  renew,  and  for  which  the  latter  was  negotiating, 
making  use  of  the  knowledge  acquired  in  the  course  of  his 
agency  in  procuring  it  for  himself,  was  held  liable  as  trustee  of 
such  lease  for  his  principal. 

§  580.  Profits  made  of  agency  are  the  principal's. — All  profits 
made  and  advantages  gained  in  the  course  of  the  agency  beyond 
the  salary  or  commissions  of  the  agent  belong  to  the  principal, 
whether  made  in  the  performance  of  the  agent's  duties  or  of 
the  violation  of  his  trust.  Thus,  if  an  agent  instructed  to  sell 
for  a  certain  price  sells  for  a  higher  price,  the  principal  is  en- 
titled to  the  whole  proceeds.  An  agent  speculating  with  his  prin- 
cipal's funds  may  usually  be  held,  either  for  profits  or  interest 
at  the  option  of  the  principal. 

§  581.  Agent  must  obey  instructions. — As  the  principal  has  a 
right  to  have  the  agency  executed  in  his  own  way,  it  is  clearly 
the  duty  of  the  agent  to  obey  all  reasonable  and  lawful  in- 
structions. If  he  disregards  them  he  is  liable  to  his  principal  for 
whatever  damages  ensue. ^  For  habitual  or  flagrant  disobedience 
the  agent  may  be  discharged.' 

So,  if  an  agent  directed  to  employ  certain  methods  in  collect- 
ing a  claim  pursues  different  methods  whereby  the  claim  is  lost, 
he  is  liable  to  his  principal  though  he  used  due  diligence  in  em- 
ploying the  methods  of  his  own  selection.  So,  if  an  agent  in- 
structed to  sell  for  cash  sells  on  credit,  or,  being  instructed  to 
buy  or  sell,  neglects  to  do  so,  he  is  liable  for  ensuing  loss.  Neither 
will  it  avail  an  agent  who  has  disobeyed  his  instructions  that  he 
acted  in  accordance  with  a  usage  of  trade  touching  the  agency. 
\He  must  follow  instructions  and  not  the  usage,  where  the  former 
and  latter  conflict. 

Departure   from  instructions  may  be  warranted,  however,  in 

^Ante,  §  549. 

'Thus  if  an  agent  instructed  to  insure  negligently  or  wilfully  neglects 
to  do  so,  he  will  be  regarded  practically  as  an  insurer  himself. 
'Post,  §  611. 
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cases  of  sudden  emergency  or  necessity  not  due  to  the  fault  of 
the  agent.  But  before  departing  from  them,  the  agent  must 
consult  his  principal,  if  possible,  and  secure  a  modification  of  his 
orders.  Where  this  is  impossible,  however,  he  may  pursue  such 
course  as  seems  best  calculated  to  secure  the  principal's  interests. 

The  agent  is  not  liable  if  he  disobeys  instructions  requiring  an 
unlawful  act,  nor  for  trifling  departures  from  instructions  not 
contributing  to  the  loss. 

In  general,  ratification  by  the  principal  relieves  the  agent  from 
all  liability  for  disobedience  of  instructions,  and  prevents  a  for- 
feiture of  his  compensation,  unless  the  principal  has  no  choice 
but  to  ratify  or  incur  greater  loss. 

§  582.  Duty  to  use  skill  and  diligence. — In  general,  every 
agent  for  hire  must  use  that  degree  of  care,  skill  and  diligence 
as  prudent  men  engaged  in  similar  affairs  under  similar  circum- 
stances possess  and  employ,  otherwise  he  is  liable  to  his  principal 
for  the  resultant  loss,  unless  the  principal  knew  of  his  unskilful- 
ness  when  he  employed  him. 

§  583.  Duty  to  keep  accounts — Commingling  goods  or 
funds. — The  agent  must  keep  regular  accounts  of  all  his  dealings 
as  such,  and  preserve  the  necessary  vouchers,  and  must  be  ready, 
whenever  reasonably  requested,  to  make  and  present  to  his  prin- 
cipal a  full  statement  of  his  dealings. 

The  agent  must  not  so  mingle  the  goods  or  moneys  of  the 
principal  with  his  own  that  they,  cannot  be  distinguished.  If  he 
does  so  either  the  principal  will  take  the  whole  property  or  any 
loss  occurring  to  the  fund  will  fall  upon  the  agent.  Thus,  he 
should,  in  depositing  his  principal's  moneys  in  bank,  either  de- 
posit them  in  his  principal's  name,  or  indicate  in  some  other  way, 
that  they  belong  to  the  principal.  If  he  does  so,  using  due  care 
to  select  a  safe  and  solvent  bank,  any  loss  of  the  funds  will  fall 
upon  the  principal.  But  if  he  deposits  them  in  his  own  name 
and  account  he  will  be  absolutely  liable  if  they  are  lost  by  the 
failure  of  the  bank. 

§  584.  Duty  to  notify  principal  of  material  facts. — It  is  the 
duty  of  the  agent  to  give  timely  notice  to  his  principal  of  every 
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matter  affecting  the  agency  which  it  is  material  for  the  prin- 
cipal to  know  in  order  to  protect  his  interests. 

§  585.  Duty  to  act  in  person. — This  duty  has  been  elsewhere 
discussed.'* 

Principal's  Duties  to  his  Agent — Agent's  Rights. 

§  587.  Duties  of  principal  in  general. — Like  the  duties  of  the 
agent  toward  the  agent,  the  obligations  of  the  principal  to  his 
agent  are  based  partly  upon  terms  of  the  contract  between  them, 
and  partly  upon  usage  or  the  general  rules  of  law. 

These  duties  are  chiefly  as  follows : 

1.  To  compensate  the  agent  for  his  ser\dces. 

2.  To  reimburse  him  for  whatever  advances  he  may  have 
made  and  for  expenses  incurred. 

3.  To  indemnify  him  against  loss. 

§  588.  Duty  to  compensate  agent. — The  relation  of  principal 
and  agent,  like  that  of  master  and  servant,  is  usually  one  of  con- 
tract. A  special  contract  as  to  the  agent's  pay  will  of  course 
control.  If  nothing  be  said  about  pay,  a  reasonable  compensa- 
tion will  be  implied,  unless  it  was  expressly  agreed  that  the 
agent  should  serve  gratuitously,  or  the  services  were  such  as 
friends  or  relatives  perform  without  pay,  or  they  were  rendered 
officiously  and  without  the  knowledge  or  request  of  the  principal. 

§  589.  Same — Forfeiture  by  agent. — While  the  fraud  or  gross 
negligence  of  the  agent  may  result  in  the  entire  forfeiture  of 
his  right  to  pay,  his  slight  negligence  gives  the  principal  a  mere 
right  to  deduct  from  his  compensation  the  damages  caused 
thereby. 

§  590.  Upon  revocation  by  principal. — If  the  principal  has 
the  right  to  revoke  the  agency  at  any  time  and  does  so,  the  agent 
may  usually  recover  the  value  of  whatever  services  he  rendered 
up  to  the  time  of  his  discharge,  but  nothing  more.    This  is  always 

'•Ante,  §  558. 
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so  where  the  principal  receives  the  full  value  of  the  agent's  serv- 
ices as  they  are  rendered.* 

§  591.  Where  agent  has  fully  performed. — Where  the  agent 
has  faithfully  done  all  that  he  undertook  his  entire  compensation 
is  earned,  though  the  principal  refuses  to  take  the  benefits  of 
his  service.  Thus,  an  agent  who  agrees  to  find  a  purchaser  for 
certain  property  vipon  certain  terms  may  recover  his  commissions 
if  he  does  so,  though  the  priilcipal  then  refuses,  or  is  unable,  to 
convey  the  title.  But  in  such  cases  there  is  no  implied  agreement 
that  the  agent  shall  be  permitted  to  find  a  purchaser  at  all  events; 
and  the  principal  may  revoke  the  authority  before  the  agent  has 
fully  performed,  when  the  latter  can  recover  nothing  for  his 
trouble  and  expense.  But  an  express  agreement  that  the  agent 
shall  be  permitted  to  complete  his  undertaking  would  alter  this 
rule,  and  the  principal  cannot,  even  where  there  is  no  express 
agreement,  wait  until  the  agent  has  brought  the  transaction 
to  the  very  verge  of  completion  and  then  step  in  and  complete 
it  himself  without  paying  the  agent  his  compensation. 

§  592.  Abandonment  by  agent. — An  agent  or  servant,  hired 
for  a  definite  term  who  leaves  the  service  without  justification  or 
excuse  before  that  time  has  expired,  cannot,  by  the  weight  of  au- 
thorit}-,  recover  compensation  even  for  what  he  has  done,  except 
in  a  few  states  where  he  is  permitted  to  recover  the  reasonable 
value  of  his  services  up  to  the  time  of  leaving,  less  the  damages 
caused  the  principal  by  the  breach  of  contract."^ 

§  593.  Agent  for  fixed  term — Revocation  wrongful. — An 
agent  hired  for  a  fixed  term  and  discharged  against  his  will  has 
a  cause  of  action  against  the  principal  for  the  damages  resulting 
from  the  breach  of  contract,  unless  the  agent's  own  misconduct 
warranted  the  discharge.  If  the  discharge  is  wrongful  the  agent 
has  a  choice  of  remedies : 

(i)  He  may  treat  the  contract  as  rescinded  and  recover  the 
actual  value  of  the  services  rendered  up  to  the  time  of  his  dis- 

*  Compare  post,  §  593. 

•This  last  rule  seems  to  prevail  in  New  Hampshire,  Texas,  Iowa,  Indi- 
ana, Nebraska  and  Mississippi. 
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charge,  even  though  they  1je  worth  more  than  his  stipulated 
salary. 

(2)  He  may  treat  the  contract  as  still  subsisting  and  sue  for 
the  actual  damages  caused  him  by  the  breach  of  contract.  His 
damages  are  prima  facie  his  salary  for  the  entire  term  of  service, 
whether  he  sues  before  or  after  its  expiration.'  From  these 
amounts  will  be  deducted  all  sums  paid  the  agent  on  account  of 
the  employment,  all  sums  that,  he  actually  earned  in  other  em- 
ployments during  the  unexpired  term,  and  all  sums  that  he  might 
have  earned  by  the  exercise  of  reasonable  diligence  in  any  other 
employment  of  the  same  general  nature  and  in  the  same  locality 
during  such  unexpired  term.  But  he  is  not  bound  to  take  em- 
ployment of  a  different  and  more  menial  kind,  or  in  another  lo- 
cality. 

§  594.    Agent's  right  to  reimbursement  and  indemnity. — As 

the  principal  is  entitled  to  the  advantages  arising  from  the  agency, 
he  should  bear  its  burdens.  It  follows,  therefore,  that  the  agent 
may  demand  of  his  principal  reimbursement  for  all  advances  and 
expenses  made  and  incurred  in  executing  his  lawful  authority, 
but  not  for  such  expenses  or  disbursements  as  are  due  to  his  de- 
fault in  failing  to  use  reasonable  care,  skill  and  diligence,  or  his 
violation  of  instructions. 

The  agent  has  a  right  to  presume  that  the  principal  will  not 
require  him  to  do  any  legal  wrong.  Hence,  if  the  agent,  in  pur- 
suance of  his  authority  or  instructions,  does  an  act  apparently 
lawful,  believing  it  to  be  so,  but  thereby  invades  the  rights  of 
others  and  incurs  liabilities  to  them,  he  may  claim  indemnity 
with  respect  thereto.  Thus,  where  the  agent  took  personal  prop- 
erty by  direction  of  his  principal,  believing  that  it  belonged  to 
the  latter,  and  was  afterward  compelled  to  pay  damages  to  one 
who  proved  to  be  the  owner,  he  was  held  entitled  to  indemnity. 

If  the  agent  knows,  or  must  be  presumed  to  know,  his  act  to 
be  unlawful,  however,  he  is  answerable,  nor  can  he  claim  indem- 
nity from  his  principal.' 

"If  the  agent  sues  before  the  term  of  service  has  expired  some  courts 
allow  salary  or  wages  only  down  to  the  time  of  trial. 
'  There  is  a  great  and  growing  mass  of  law  as  to  the  right  of  an  agent 
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§  595.  Agent's  lien. — A  lien  may  be  here  defined  as  a  right  in 
one  man  to  detain  that  which  is  in  his  possession  belonging  to 
another  until  certain  demands  of  him,  the  person  in  possession, 
are  satisfied.  Possession  by  the  party  claiming  the  lien  is,  by  the 
common  law,  essential  to  its  existence. 

Liens  are  of  two  sorts:  (i)  General.  (2)  Particular  or 
special. 

A  general  lien  is  the  right  to  retain  the  property  of  another, 
coming  to  one  in  the  course  of  an  employment,  as  security  for  a 
general  balance  due  in  such  employment. 

A  particular  lien  is  the  right  to  retain  the  property  of  another 
for  charges  or  expenses  incurred  with  respect  to  it. 

Special  or  particular  liens  are  given  to  all  agents  for  all  neces- 
sary and  proper  commissions,  advances,  disbursements  and  serv- 
ices in  and  about  the  property  or  thing  entrusted  to  their  agency. 

But  certain  classes  of  agents  have  a  general  lien  on  the  prop- 
erty of  their  principal  coming  lawfully  into  their  possession  in  the 
course  of  their  employment,  as  security  for  a  general  balance  of 
account,  unless  by  express  contract  or  well  defined  local  usage 
such  lien  is  excluded.  The  agents  commonly  entitled  to  a  general 
lien  are  factors  or  commission  merchants,  attorneys  and  bankers.' 

§  596.  When  agent  may  retain  title  or  stop  in  transit. — An 
agent  who,  under  the  express  or  implied  authority  of  his  prin- 
cipal, buys  goods  and  personally  pays  or  becomes  bound  for  the 
price,  may  take  title  to  himself  and  retain  it  until  they  are  paid 

or  servant  against  the  principal  or  master  for  personal  injuries  in  the 
course  of  his  employment.  Usually,  independent  of  contract  of  some  kind, 
the  injuries  complained  of  must  be  due  to  the  personal  negligent  or  wilful 
act  of  the  principal  or  master,  or  the  wilful  or  negligent  misconduct  of 
some  one  with  respect  to  a  duty  toward  his  agents  or  servants  that  the 
principal  or  master  is  legally  powerless  to  delegate,  such  as  furnishing  (1) 
a  safe  place  to  work,  (2)  safe  and  suitable  tools  and  appliances,  (3)  giv- 
ing due  warning  of  dangers  not  apparent  to  young  or  inexperienced  em- 
ployes, (4)  employing  a  sufficient  number  of  competent  fellow  servants. 
(See  Post,  §  603  and  note.)  It  is  apparent  that  no  adequate  treatment  of 
these  subjects  can  be  attempted  here,  in  view  of  the  fact,  particularly,  that 
all  these  questions  are  apt  to  be  governed  by  voluminous  local  statutes,  of 
which  the  recent  Workmen's  Compensation  Acts  are  a  notable  example. 
'Post,  §§  630,  650,  652. 
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for  by  the  principal,  or  he  may,  even  where  he  purchased  them 
in  the  name  of  the  principal,  stop  them  in  the  hands  of  a  carrier 
on  the  way  to  the  principal  upon  learning  of  the  insolvency  of  the 
latter." 

§  597.  Rights  of  sub-agent  against  principal. — Whether  the 
principal  is  liable  to  a  sub-agent  for  his  compensation  depends 
upon  whether  he  expressly  or  impliedly  sanctioned  his  employ- 
ment. If  he  did,  he  is  liable,  otherwise  the  sub-agent  must  look 
for  compensation  to  the  agent  who  employed  him.  And  the  same 
principle  usually  governs  as  to  the  agent's  right  to  reimbursement 
and  indemnity  against  loss  or  injury,  and  with  respect  to  lien. 

Liability  of  Principal  to  Third  Parties. 

§  598.  In  general — Undisclosed  principal  liable  when  dis- 
covered.— An  agent  who  acts  within  the  scope  of  his  authority 
and  in  the  name  of  the  principal  binds  the  latter  and  not  himself. 
Even  though  the  agent  exceeds  his  authority,  the  principal  is 
bound  if  he  has  by  words  or  conduct  clothed  the  agent  with  an 
apparent  authority  to  do  the  act  or  make  the  contract  in  question. 
These  rules  are  already  familiar. 

But  if  the  agent  discloses  neither  the  name  of  his  principal  nor 
the  fact  of  his  agency,  it  is  clearly  settled,  in  the  case  of  simple 
contracts  other  than  negotiable  instruments,  that  the  third  party 
may  accept  the  supposed  state  of  affairs,  and  sue  the  agent,  or 
he  may  accept  the  actual  state  of  affairs  and  sue  the  principal. 
But  if  he  elects  to  hold  the  principal,  he  must  exercise  his  right 
of  choice  within  a  reasonable  time  after  discovering  his  exist- 
ence and  identity.  Neither  can  he  hold  both  principal  and  agent, 
and  if  he  has  clearly  elected  to  hold  one,  he  cannot  afterward 
change  his  attitude  and  hold  the  other.  And  these  rules  apply, 
it  seems,  to  cases  where  the  fact  of  the  agency  was,  but  the  iden- 
tity of  the  principal  was  not,  disclosed,  provided  the  contract  was 
not  so  framed  as  to  lead  to  the  conclusion  that  the  third  party  in- 
tended to  look  solely  to  the  agent. 

§  599.    What  constitutes  election. — No  general  rule  can  well 
'Psst,  §§  866,  867,  ct  seq. 
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be  given  as  to  what  constitutes  an  election.  Any  words  or  acts 
of  the  third  party  clearly  indicating  his  intention  to  hold  either 
the  agent  or.  the  principal  alone  will  suffice.  But  the  third  party 
can  only  elect  where  he  has  knowledge  of  his  choice,  which  knowl- 
edge must  include  both  the  fact  of  the  agency  and  the  name  of  the 
principal.  So  the  mere  bringing  of  an  action  against  the  agent 
when  the  principal  is  unknown  will  not  prevent  the  third  party 
from  discontinuing  it  and  suing  the  principal  when  discovered. 
But  where  the  third  party,  knowing  who  is  the  principal,  sues  the 
agent,  or  takes  his  personal  note  without  taking  other  steps  in- 
dicating his  intent  to  hold  the  principal,  the  principal  cannot 
afterward  be  held.  If  goods  are  sold  to  the  agent  of  an  undis- 
closed principal,  the  latter  cannot  be  held  liable  if  the  seller  has, 
by  representations  or  conduct,  induced  the  principal  to  settle  with 
his  agent  in  the  belief  that  the  latter  had  paid  or  settled  for  the 
goods.  And  it  is  held  in  many  cases  that  if  the  principal  has,  in 
good  faith,  paid  or  settled  with  his  agent,  he  cannot  be  held, 
though  such  settlement  was  not  induced  by  any  act  or  representa- 
tion of  the  seller.^"  Others  hold  that  the  principal  cannot  avoid 
liability  to  the  seller  by  showing  payment  to  the  agent,  unless 
such  payment  was  induced  by  the  seller,  for,  it  is  said,  the  prin- 
cipal may  easily  withhold  payment  or  settlement  from  his  agent 
until  satisfied,  by  a  receipt  or  otherwise,  that  the  agent  has  paid 
or  settled  with  the  third  party. 

§  600.  Undisclosed  principal  may  sue. — As  an  undisclosed 
principal  may  be  sued  it  is  held  that  such  a  principal  may  sue 
upon  a  contract  made  on  his  behalf.  This  rule  is  founded  upon 
equitable  considerations  and  the  theory  that  obligations  should  be 
mutual.  Generally,  however,  the  principal's  right  to  sue  is  sub- 
ject to  the  state  of  accounts  between  the  agent  and  the  third  party. 
It  follows  that,  if  an  agent  in  lawful  possession  of  property  ap- 
parently his  own  sells  it  in  his  own  name,  the  principal  cannot  re- 
cover the  price  in  the  face  of  a  plea  of  set-off  against  the  agent  or 
of  payment  to  him,  unless  the  third  party,  before  such  payment,  or 
before  the  set-off  arose,  had  notice  that  the  agent  was  acting  for 
another  and  not  for  himself. 

"  This  is  the  prevailing  view  in  this  country. 
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§  601.    Liability  for  agent's  statements  and  representations. 

— While  engaged  in  tlie  business  of  agency,  and  acting  within 
the  scope  of  his  authority,  the  agent  stands  in  the  place  of  the 
principal.  His  statements,  representations  and  admissions  with 
reference  to  the  business  he  is  authorized  to  do,  and  while  en- 
gaged in  doing  it,  are  therefore  as  binding  upon  the  principal  as 
if  the  latter  had  made  them  personally. ^^ 

But  the  agent  must,  in  order  to  so  bind  the  principal,  have 
made  the  statements,  representations  or  admissions,  tunder  au- 
thority, express  or  implied,  and  in  relation  to  a  matter  within 
the  scope  of  his  authority  and  at  the  time  of,  and  as  a  part  of, 
the  transaction  to  which  they  relate,  or  while  his  actual  or  appar- 
ent authority  with  respect  to  it  continues. 

§  602.    When  notice  to  the  agent  is  notice  to  the  principal. — 

It  is  an  elementary  rule  that  notice  to  the  agent,  while  acting 
within  the  scope  of  his  authority,  with  reference  to  some  matter 
to  which  the  authority  extends,  is  notice  to  the  principal.  And 
the  principal  is  bound,  whether  the  agent  communicates  such  no- 
tice to  him  or  not. 

By  some  authorities  the  principal  is  chargeable  with  the  agent's 
knowledge,  acquired  before  the  agency  began,  while  under  others 
he  is  not.  Yet  all  courts  agree  that  notice  to  the  agent  after  his 
authority  is  terminated  does  not  bind  the  principal. 

>;  603.  Liability  of  principal  for  torts  of  agent  or  servant — 
Fellow  Servants — The  authorized  act  of  the  agent  is  the  act 
of  the  principal,  and  hence,  whatever  wrong  the  agent  may 
commit  b}'  the  express  direction  of  the  principal,  is  in  law, 
the  wrong  of  the  principal.  Yet  the  rule  is  broader  than  this. 
Everv  person  is  bound  to  use  due  care  in  the  conduct  of  his  own 
business  whether  he  transacts  it  in  person  or  through  others,  and 
the  negligence  of  the  agent  or  servant  is  imputed  to  his  principal 
or  master,  provided  the  agent  or  ser\ant  was,,  at  the  time,  acting 
within  the  scope  of  the  business  or  employment  entrusted  to  him, 
and  this  rule  applies  though  the  agent  acted  contrary  to  his  ex- 
press orders,  or  even,  perhaps,  with  malice.     At  common  law, 

"  Compare  post,  §  986. 
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however,  as  an  exception  to  the  foregoing  rule,  a  master  is  not 
responsible  to  his  servant  for  injuries  due  to  the  ordinary  and 
usual  risks  connected  with  the  employment,  among  which  is  the 
negligence  of  fellow  servants  in  the  same  line  of  employment. 
These  the  servant  impliedly  assumes.  The  principal  exceptions 
to  this  "fellow  servant  rule,"  as  it  is  called,  are  stated  in  the 
note,^^  and  the  rule  itself,  it  should  be  observed,  is  apt  to  be  much 
modified  or  even  abrogated  by  local  statutes.  Even  at  common 
law  the  master  is  liable  for  injuries  inflicted  by  a  servant  upon  a 
fellow  servant,  if  the  injury  was  due  to  the  negligence  of  the 
master  (i)  in  employing  or  retaining  an  incompetent  servant  or, 
(2)  to  the  negligence  of  a  servant  in  discharging  the  duties  of 
the  master  specified  in  note  7  to  this  chapter. 

The  principal  is  not  responsible  for  the  negligence  or  other 
wrong  of  his  agent,  done  while  acting  in  excess  of  his  real  or 
apparent  authority  and  beyond  the  scope  of  his  employment,  or 
for  the  acts  of  a  principal  contractor. 

The  principal  is  answerable  for  the  false  and  fraudulent  repre- 
sentations of  his  agent,  provided  the  fraud  is  committed  in  the 
course  of  the  agency  and  within  the  scope  of  the  employment.^" 

Liability  of  Agent,  to  Third  Parties. 

§  604.  Acting  without  authority,  or  for  foreign  or  irrespon- 
sible principal. — Aside  from  those  cases,  already  considered,  in 
which  the  agent  expressly  pledges  his  own  credit,  or  defectively 
executes  the  authority,  or  fails  to  disclose  his  agency  or  the 
identity  of  his  principal,  he  becomes  personally  liable  to  third  par- 
ties in  the  following  cases : 

I.  Where  he  contracts  expressly  as  the  agent  of  a  principal 
named,  but  without  authority.  In  such  cases  he  and  he  only 
can  be  held  for  what  the  third  party  has  lost  or  failed  to  obtain 
by  reason  of  the  want  of  authority. "^^   But  even  here  the  agent 

"  See  ante,  i  601. 

"  His  liability  is  based  in  such  cases  upon  the  breach  of  an  implied  war- 
ranty of  authority  rather  than  upon  the  unauthorized  contract,  or  else 
upon  the  deceit,  where  he  knew  that  his  authority  was  lacking.  He  is  not 
liable,  however,  where,  before  the  act  of  agency,  the  principal  died  with- 

17 — Com.  Law. 
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will  not  be  liable  if  he  fully  discloses  the  facts  upon  which  his 
supposed  agency  depended,  leaving  the  third  party  to  judge  for 
himself,  or  the  third  party  knew  that  the  agent  had  no  authority. 

2.  Where  the  principal  is  incompetent,  fictitious,  or  is  irre- 
sponsible, as  in  the  case  of  a  mere  transient  organization  without 
definite  legal  existence,  as  a  political  meeting. 

3.  By  the  older  cases,  where  the  agent  acts  for  a  principal  re- 
siding abroad.  The  modern  authorities,  however,  discard  this 
distinction  and  hold  the  agent  liable  only  where  the  agent  of  a 
resident  principal  would  be  bound. 

4.  Where  the  agent  expressly  pledges  his  own  credit  rather 
than  that  of  his  principal,  as  by  giving  his  own  note. 

5.  Where  money  is  paid  the  agent  under  mistake  of  fact,  and 
the  agent  is  notified  of  the  mistake  before  he  has  paid  the  money 
over  to  the  principal,  or  the  state  of  his  principal's  accounts  is 
such  that  the  agent  would  be  prejudiced  by  its  repayment. 

In  general,  the  agent  is  personally  liable  for  his  torts  whether 
they  were  authorized  by  the  principal  or  not  and  whether  the 
principal  could  also  be  held  responsible  or  not. 

out  his  knowledge,  save  for  money  or  property  that  actually  came  to  his 
hands. 


^  CHAPTER  XXXV. 

TERMINATION  OF  AGENCY. 

§  60S.  In  general. — The  relation  of  principal  and  agent  may ' 
be  terminated  in  three  general  ways :  ( x )  By  original  agreement ; 
(2)  By  act  of  the  parties;  (3)  By  operation  of  law. 

When  terminated  under  the  original  agreement  the  agency 
may  end  :  (a)  By  performance ;  (b)  By  efflux  of  time. 

When  terminated  by  the  act  of  the  parties  there  is  either :  ( i ) 
Revocation  of  the  authority  by  the  principal,  or,  (2)  Renuncia- 
tion by  the  agent. 

When  determined  by  operation  of  law  the  relation  ceases :  (a) 
Because  of  the  death,  insanity,  marriage  or  bankruptcy  of  the 
principal;  (b)  Because  of  the  death,  insanity  or  bankruptcy  of 
the  agent,  or  (c)  Because  of  the  destruction  of  the  subject-matter 
of  the  agency,  or  (d)  Because  of  war. 

By  Original  Agreement  and  by  Act  of  the  Parties. 

§  606.  Efflux  of  time. — When  it  is  expressly  agreed  that  the 
agency  is  to  endure  for  a  specified  time,  it  will  terminate  at  the 
end  of  that  time ;  and  if  an  authority  is  granted  to  do  some  speci- 
fied act,  the  authority  is  exhausted  and  the  agency  terminated 
when  such  act  is  performed,  whether  with  or  without  the  agent's 
intervention. 

§  607.  Revocation  by  principal. — In  general,  the  principal  has 
power  to  terminate  or  revoke  the  authority  given  to  his  agent  at 
pleasure.  Since  the  authority  is  conferred  by  the  will  of  the 
principal  and  for  his  own  purposes  the  agent  cannot  insist  upon 
acting  when  the  principal  has  withdrawn  his  confidence  and  no 
longer  desires  his  aid.  <fAnd  this  rule  applies  to  every  authority 
not  coupled  with  an  interest,  even  though  it  be  expressly  and  in 
terrr»s  declared  irrevocable.") 

(259) 
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§  608.  Same — Power  coupled  with  an  interest. — But  where 
the  power  is  coupled  with  an  interest,  it  is  irrevocable,  and  the 
principal  cannot,  to  the  extent  of  the  interest  of  the  agent,  revoke 
or  destroy  it  at  will.  The  interest  that  will,  when  coupled  with 
an  authority  or  power  in  the  agent,  render  such  power  irrevo- 
cable, is  hard  to  describe.  It  must,  in  general,  be  an  estate  or  in- 
terest in  the  property  or  thing  which  is  the  subject  of  the  power. 

The  agent  was  held  to.  have  such  an  interest  as,  when  coupled 
with  his  authority,  rendered  the  latter  irrevocable,  at  least  to  the 
extent  of  the  interest  itself,  where  he  was  authorized  to  collect  a 
debt,  and  out  of  the  proceeds  reimburse  himself  for  advances 
made  by  him  to  his  principal ;  where  he  was  empowered  to  sell 
property  and  apply  the  proceeds  to  a  debt  due  him  from  his 
principal ;  where  the  authority  formed  a  part  of  the  contract,  and 
was  given  as  security  for  money  or  to  effectuate  a  security.  Thus, 
a  power  of  sale  contained  in  a  chattel  mortgage,  or  in  a  note  se- 
cured by  the  pledge  of  collaterals,  is  a  power  coupled  with  an 
interest.  <^But  a  mere  interest  in  the  results  or  proceeds  of  the 
agency,  by  way  of  compensation,  is  not  enough.  So,  where  one 
was  empowered  to  sell  certain  property  for  another  and  to  have 
a  commission  out  of  the  proceeds,  the  authority  was  neverthe- 
less held  to  be  revocable  at  the  will  of  the  principal,  and  so  where 
one  was  authorized  to  collect  a  debt  and  was  promised  one-half 
for  his  services.  )> 

§  609.  Power  and  right  to  revoke  distinguished. — A  distinc- 
tion exists  between  the  power  to  revoke  the  agent's  authority 
and  the  right  to  revoke  it.  The  power  to  revoke  always  exists 
before  the  authority  is  executed,  unless  the  authority  be  coupled 
with  an  interest.  But  the  power  and  right  to  revoke  may  not, 
as  against  the  agent,  be  co-extensive.  As  between  the  agent 
and  the  principal,  the  relation  is  one  of  contract,  and  if,  by  the 
terms  of  their  contract,  the  employment  is  to  continue  for  a 
definite  time,  the  principal  has  no  right,  arbitrarily,  and  without 
default  by  the  agent,  to  discharge  him.  If  he  does  so  he  will 
be  liable  to  the  agent  in  damages,  as  already  explained.^ 

^Ante,  §  593. 
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§  610.  When  right  to  revoke  exists. — Generally,  if  no  time  be 
specified  during  which  the  employment  is  to  continue,  it  may  be 
terminated  at  any  time  by  either  party  without  liability.  That 
the  salary  is  so  much  per  month,  per  3-ear,  or  other  fixed  interval, 
is  not  conclusive  that  the  employment  is  for  such  interval,  unless 
from  custom  or  the  surrounding  circumstances  such  appears  to 
have  been  the  intention  of  the  parties. 

§611.  Agent's  incompetency  or  misconduct. — It  is  an  im- 
plied condition  of  the  contract  of  agency  that  the  agent  will  ex- 
ercise a  reasonable  degree  of  skill,  knowledge  and  ability.  If  the 
agent  does  not  possess  that  reasonable  degree  of  skill,  knowledge 
or  ability,  or,  possessing  it,  fails  to  exercise  it,  the  principal 
■  may  discharge  him  without  liability  for  breach  of  contract,  though 
the  hiring  was  for  a  fixed  period  not  yet  expired. 
/  It  is  also  an  impHed  condition  that  the  agent  will  act  honestly, 
that  he  will  not  wilfully  disobey  reasonable  and  lawful  instruc- 
tions, nor  wilfully  permit  his  principal's  interests  to  suffer.  A 
breach  of  this  condition  will  justify  the  principal  in  revoking  the 
agent's  authority.  )> 

If  an  agent,  who  has  contracted  to  give  his  entire  time  to  his 
principal,  without  the  latter's  consent  engages  in  business  which 
tends  to  injure  that  of  his  employer  and  which  brings  him  into 
direct  competition  with  it,  he  may  be  discharged  ;  and  so,  if  the 
agent  wilfully  or  habitually  disobeys  reasonable  instructions,  or 
proves  to  be  an  habitual  drunkard,  or  becomes  a  gambler  upon 
the  stock  exchange. 

It  is  not  for  every  slight  offense  or  trifling  fault,  however,  that 
the  agent  may  be  discharged.  His  conduct  must  be  such  as,  from 
its  dishonest,  reckless  or  insubordinate  character,  is  incompatible 
with  faithful  and  efficient  service. 

§  612.  Hov^r  authority  may  be  revoked.— ^Any  words  of  the 
principal,  spoken  or  written,  or  any  act  of  his  clearly  showing  an 
intention  to  revoke  the  agency  will  terminate  it  as  against  the 
agent,  even  though  the  agent's  authority  was  in  writing  or  even 
under  seal.  ^ 

§  613.  Same — Notice  of  revocation — Agent  and  third  parties. 

-/■A  revocation  of  authority  never  becomes  operative  as  to  the 
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agent  until  he  has  notice  of  it  and  the  same  is  true  as  to  third 
parties  who,  from  their  knowledge  of  the  agency  or  through 
previous  dealings  with  the  agent,  or  otherwise,  would  be  apt  to 
continue  to  deal  with  him  in  the  belief  that  the  agency  still  con- 
tinued.j!)  If  such  parties  honestly  and  without  notice  of  the  revoca- 
tion continue  to  deal  with  the  agent  within  the  scope  of  his  pre- 
vious authority,  the  principal  will  still  be  bound.  The  case  is 
analogous  to  that  of  a  partnership  dissolved  by  act  of  the  parties, 
and  the  rules  as  to  the  sufiSciency  of  the  notice  are  practically  the 
same.  Actual  notice  should  be  given  to  all  who  had  previous 
dealings  with  the  agent,  or  they  must  have  knowledge  of  such 
facts  as  would  put  a  prudent  person  on  inquiry.  \As  to  others, 
notice  may  be  given  by  publication  in  some  newspaper  of  general 
circulation.^   / 

If  the  power  concerns  land  and  is  recorded,  the  revocation 
should  likewise  be  recorded. 

§  614.  Renunciation  by  agent — Abandonment. — The  agent 
may,  as  a  general  rule,  renounce  his  authority  at  any  time. 
Equity  will  not  compel  him  to  act,  though  he  may  be  liable  in  dam- 
ages for  breach  of  his  contract  if  the  employment  is  for  a  definite 
time  unexpired,  and  he  may  forfeit  his  right  to  compensation 
for  past  services.^ 

By   Operation  of  Law. 

§  615.  Death  of  principal. — As  a  general  rule,  the  death  of  the 
principal  dissolves  the  agency  instantly  and  for  all  purposes,  un- 
less the  agent's  authority  be  coupled  with  an  interest.  As  the 
agency  is  terminated  by  the  act  of  God,  the  agent  cannot  claim 
damages  for  the  loss  of  his  employment,  though  he  was  hired 
for  a  fixed  time  not  yet  expired. 

But  if  the  power  be  coupled  with  an  interest  or  estate  in  the 
property  or  thing  to  which  the  agency  relates,  and  be  capable  of 
execution  in  the  name  of  the  agent,  it  is  not  revoked  by  the  death 
of  the  principal. 

'  See  partnership,  post,  §  709,  et  seq. 
"Ante,  §  592. 
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§  616.  Same — Death  unknown. — Unless  the  authority  be  coup- 
led with  an  interest  all  attempts  to  execute  it  after  the  death  of 
the  principal  are  ineffectual  to  bind  his  estate,  though  both  the 
agent  and  the  third  party  act  in  ignorance  of  his  death.  Thus, 
payment  to  an  agent,  though  made  in  good  faith  and  in  ignorance 
of  the  principal's  death,  does  not  bind  his  estate,  and  the  adminis- 
trator may  still  recover  it  from  the  debtor,  unless  the  money 
actually  came  to  his  hands.  So,  one  who  has  sold  goods  to  the 
agent  in  ignorance  of  the  principal's  death  cannot  recover  the 
price  from  the  administrators. 

§  617.  Death  of  agent. — Unless  the  power  be  coupled  with  an 
interest  it  is  absolutely  terminated  by  the  death  of  the  agent.  His 
executors  have  no  authority  to  bind  the  principal,  as  they  were  not 
selected  to  represent  him. 

§  618.  Insanity  of  principal. — Unless  the  authority  of  the 
agent  be  coupled  with  an  interest,  so  that  he  can  execute  it  in 
his  own  name,  the  after-occurring  insanity  of  the  principal  dis- 
solves, or  at  least  suspends,  the  agency.  The  agent,  in  executing 
an  authority,  is  presumed  to  represent  the  will  of  the  principal, 
and  when  the  principal  becomes  incapable  of  exercising  an  intelli- 
gent will  an  essential  element  in  the  relation  of  principal  and 
agent  is  lacking. 

§  619.  Insanity  of  agent. — The  insanity  of  an  agent  termi- 
nates or  suspends  his  authority,  unless  his  power  be  coupled  with 
an  interest,  for  the  principal  cannot  be  presumed  to  employ  one 
who  has  not  sufficient  reason  to  understand  the  duties  of  his 
trust.* 

§  620.  Sub-agents. — Whatever  revokes  the  authority  of  an 
agent  revokes  the  authority  of  such  sub-agents  as  derive  their 
powers  directly  from  him,  but  not  the  authority  of  sub-agents 
whose  employment  was  expressly  or  impliedly  authorized  by  the 
principal. 

§  621.    Right  to  compensation  upon  revocation  by  death. — 

*  If  the  insanity  of  either  principal  or  agent  was  unknown  to  the  third 
party  who  acts  in  good  faith  the  principal  may  be  bound,  unless  there  was 
a  judicial  finding  of  lunacy  against  the  principal. 
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When  the  agency  is  terminated  by  the  death  or  insanity  of  the 
principal,  or  by  the  deatli,  insanity  or  incapacitating  illness  of  the 
agent,  the  agent  or  his  representatives  may  usually  recover  of  the 
principal  or  his  representatives  the  reasonable  value  of  the  services 
actually  rendered.^ 

§  622.  Bankruptcy  of  principal. — The  legal  bankruptcy  of  the 
principal,  or  his  assignment  for  the  benefit  of  creditors;  divests 
him  of  the  title  to  all  property  aiTected  by  such  bankruptcy  or 
assignment,  and  vests  it  in  his  trustees  or  assignees.  As  he  can 
no  longer  deal  with  it  in  person,  he  cannot  do  so  through  an  agent, 
for  the  latter  cannot  do  that  which  the  principal  himself  is  power- 
less to  perform.  So  far  as  the  authority  concerns  property  not 
affected  by  the  bankruptcy  it  will  survive. 

§  623.  Bankruptcy  of  agent. — The  bankruptcy  of  the  agent 
terminates  his  authority,  except  so  far  as  it  relates  to  the  doing  of 
some  merely  formal  act,  such  as  the  execution  of  a  deed  in  the 
principal's  name.  Yet  he  is  no  longer  authorized  to  receive  pay- 
ment for  his  principal,  or,  in  general,  to  act  for  him  in  any  manner 
affecting  his  property  interests,  for  the  principal's  confidence  in 
the  agent  may  be  deemed  to  be  destroyed. 

§  624.  Marriage  of  principal. — As  the  effect  of  marriage  at 
common  law  was  to  render  the  female  incompetent  to  contract, 
her  antenuptial  appointment  of  an  agent  was  revoked  by  her  mar- 
riage. Now,  under  the  statutes  securing  to  her  a  separate  estate 
and  power  to  bind  it,  marriage  would  leave  the  authority  of  her 
agents  as  to  that  unrevoked. 

§  625.  War.— The  breaking  out  of  war  between  the  states  or 
countries  of  the  principal  and  agent,  respectively,  operates,  in 
general,  to  terminate  the  agency  by  rendering  its  prosecution  un- 
lawful. 

'  Ante,  i  301. 


CHAPTER  XXXVI. 


SPECIAL  FORMS  OF  AGENCY. 


§  626.  Scope  of  the  subject. — It  must  not  be  thought  that  be- 
cause separate  notice  is  taken  of  some  special  classes  of  agents, 
known  in  law  and  business  by  particular  names,  that  they  are  not 
governed  in  the  main  by  the  great  body  of  the  general  rules  of 
agency  so  far  discussed.  They  are  subject  generally  to  all  these 
rules.  The  object  of  this  separate  notice  is  to  show  the  peculiar 
nature  of  their  callings  and  to  point  out  where  law  or  custom  have 
given  them  a  wider  authority  than  is  implied  in  ordinary  agencies, 
or  has  imposed  or  conferred  upon  them  or  their  principals 
peculiar  rights  and  duties. 

Factors. 

§  627.  Factor  defined. — A  factor  or  commission  merchant,  for 
the  terms  are  synonymous,  is  an  agent  who  makes  a  business  of 
selling  goods  consigned  to  him  or  put  in  his  possession,  for  a 
commission.  A  factor  differs  from  a  broker  in  that  he  has  pos- 
session of  what  he  sells,  while  the  broker  has  not.^ 

§  628.  May  sell  on  credit  in  own  name. — A  factor  has  author- 
ity, by  virtue  of  his  employment,  to  sell  in  his  own  name  unless 
forbidden  by  his  principal  to  do  so.  In  the  absence  of  instructions 
or  a  usage  to  the  contrary,  he  may  sell  upon  the  usual  and  custom- 
ary credit.  But  he  must  use  due  care  not  to  sell  to  insolvent  and 
irresponsible  parties,  and  must  use  due  diligence  in  collecting  and 
remitting  the  price.  He  may  take  commercial  paper  in  payment, 
where  usage  or  his  instructions  do  not  forbid,  and  even  though  he 
take  notes  payable  to  himself,  he  is  not  responsible  if  the  pur- 
chaser becomes  insolvent,  provided  he  used  due  care  and  has  not 
discounted  them  for  his  own  benefit. 

'  Post,  §  632. 
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§  629.  Cannot  barter  or  pledge. — A  factor  has  no  implied 
power  to  barter  his  principal's  goods,  or  to  pledge  them  for  his 
own  debts,  and  a  pledgee  advancing  money  to  the  factor  cannot, 
at  common  law,  hold  the  principal's  goods,  even  though  he  acts  in 
the  belief  that  the  factor  is  the  true  owner.  But  statutes  known 
as  factors'  acts  have  been  passed  in  England,  and  in  most  of  our 
states,  for  the  protection  of  third  parties  who  have  advanced 
money  to  the  factor  upon  the  goods  of  the  principal  in  his  pos- 
'  session,  or  the  documents  of  title  thereto  which  indicate  owner- 
ship in  himself,  as  bills  of  lading  in  which  he  is  consignee  or 
warehouse  receipts  similarly  made  out  to  him  or  to  his  order,  or 
indorsed  in  blank,,  in  good  faith  and  without  intending  to  de- 
fraud.^ 

§  630.  Factor's  lien. — A  factor  has  a  general  lien  upon  all  the 
goods  of  his  principal  coming  to  his  hands  in  the  course  of  his 
agency,  and  upon  the  proceeds  of  any  that  have  been  lawfully 
sold,  and  the  securities  given  therefor,  for  the  general  balance  due 
him  from  the  principal  on  account  of  his  dealings  as  factor,  but 
not  for  debts  due  him  outside  the  agency.  Possession  by  the 
factor  is  essential  to  the  lien,  and  his  voluntary  delivery  of  the 
goods  to  the  principal  terminates  it. 

§  631.  Right  to  sue. — A  factor  who  has,  in  his  own  name,  sold 
his  principal's  goods,  may  sue  in  his  own  name  for  the  price, 
whether  the  principal  was  disclosed  or  not.  But  this  does  not 
prevent  the  principal  from  suing  in  his  own  name. 

Brokers. 

§  632.  Definition. — A  broken  is  one  whose  occupation  it  is  to 
bring  parties  together  or  to  bargain  for  them  in  matters  of  trade, 
commerce  or  navigation.  Ordinarily  he  acts,  not  in  his  own 
name,  but  in  that  of  his  employer.  He  has  no  implied  authority 
to  receive  payment  for  his  principal.  Neither,  as  a  rule,  does  he 
have  possession  of  the  property  he  is  empowered  to  buy  or  sell,  in 
which  respect  he  differs  from  a  factor  or  commission  merchant. 

°  See  generally  as  to  these  acts  Jones  Coll.  Sec.,  (3d  ed.),  §§  333  et  seq. 
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§  633.  Duty  toward  employer. — The  broker,  like  the  factor, 
must  use  such  degree  of  skill  and  diligence  as  prudent  business 
men  in  the  same  trade  and  locality  apply  to  their  own  affairs 
under  similar  circumstances. 

§  634.  Kinds  of  brokers — Authority. — The  authority  of  a 
broker  depends  much  upon  the  nature  of  his  special  calling.  Thus, 
we  have  merchandise  brokers,  who  negotiate  sales  of  merchandise 
without  having  the  possession  of  it;  insurance  brokers,  who  are 
employed  by  the  insured  to  obtain  insurance  for  him ;  bill  and  note 
brokers,  who  negotiate  the  purchase  and  sale  of  commercial  paper ; 
real  estate  brokers,  who  negotiate  sales  and  purchases  of  real 
property ;  ship  brokers,  who  negotiate  contracts  of  affreightment 
and  for  the  purchase  of  ships,  and  pawn  brokers  who  are  not 
true  brokers  at  all,  but  a  special  class  of  pledgees  who  are  usually 
licensed  under  local  statute  to  take  property  in  pledge  for  money 
loaned,  and  who  are  usually  exempt  from  the  operation  of  usury 
laws. 

A  stock  broker  is  one  employed  to  buy  and  sell  the  shares  or 
bonds  of  corporations  and  the  securities  of  governments.  He  may 
be  employed  as  a  broker  merely,  or  he  may  use  his  own  money  in 
buying  and  selling  securities  in  which  his  clients  are  speculating. 
In  the  last  case  he  is  usually  a  member  of  the  stock  exchange  and 
occupies  a  rather  peculiar  position.  He  is  not  governed  exclu- 
sively by  the  law  of  agency,  but  by  the  law  of  pledge'  as  well,  for 
the  securities  he  buys  are  deemed  pledged  to  him  for  the  amount 
of  his  advances.* 

§  635.  Merchandise  brokers — Statute  of  frauds. — When  a 
merchandise  broker  has  succeeded  in  making  a  contract,  he  re- 
duces it  to  writing  and  delivers  to  each  party  a  copy  of  the  terms 
so  reduced  to  writing  by  him.  He  ought  also  to  enter  them  in  his 
book  and  sign  the  entry.  Such  signed  entry  will  satisfy  the  statute 
of  frauds  as  to  both  buyer  and  seller.  So  the  note  or  memoran- 
dum signed  by  him  and  delivered  to  either  party  will  also  satisfy 

'  Post,  §  943,  et  seq. 

'  The  rights  and  duties  of  such  a  broker  are  well  described  in  Markham 
V.  Jordan,  41  N.  Y.  256,  quoted  in  Mechem  on  Agency,  §  936. 
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the  statute  when  there  is  no  variance  between  it  and  the  other  note 
or  the  signed  entry,  or  where  there  is  no  entry  at  all.^ 

§  636.  Implied  powers. — In  the  absence  of  usage  or  special 
authority,  a  broker  cannot  warrant  nor  receive  payment  for  his 
principal,  nor  act  in  his  own  name.  But  he  may  sell  on  a  usual 
or  reasonable  credit,  unless  instructed  to  the  contrary. 

§  637.  Lien. — A  broker,  ordinarily,  has  a  particular  lien  upon 
the  property  and  securities  of  his  principal  coming  into  his  hands 
for  the  charges,  expenses  and  disbursements  connected  with  the 
particular  transaction.    He  has  no  general  lien  unless  by  contract. 

Auctioneers. 

§  638.  Definitions. — An  auctioneer  is  one  whose  business  it  is 
to  sell  or  dispose  of  property,  rights  or  privileges  at  public  com- 
petitive sale  to  the  person  or  persons  offering  or  accepting  the 
terms  most  favorable  to  the  owner. 

Such  sale  is  termed  an  auction,  the  party  offering  to  buy  thereat 
is  a  bidder,  and  his  offer  is  called  a  bid.  When  a  bid  is  accepted 
by  the  auctioneer  the  goods  are  said  to  be  knocked  down  to  the 
bidder,  for  the  acceptance  of  the  bid  by  the  auctioneer  is  usually 
manifested  by  his  letting  fall  a  hammer  upon  a  desk  or  table 
before  him.  Goods  disposed  of  at  an  auction  are  sometimes  said 
to  be  "sold  under  the  hammer." 

§  639.  Who  may  be. — Very  often,  by  statute  or  ordinance,  an 
auctioneer,  in  order  to  act  lawfully,  must  have  obtained  a  license 
or  given  bonds.  Non-compliance  with  such  regulations  will  not 
avoid  the  sale,  though  possibly  it  may  prevent  the  auctioneer  from 
recovering  his  fees. 

§  640.    Primarily  agent  of  the   seller — Statute  of  frauds. — 

Primarily,  and  up  to  the  moment  the  property  is  knocked  down, 
the  auctioneer  is  the  agent  of  the  seller.  At  the  moment  the  prop- 
erty is  knocked  down,  however,  he  becomes  the  agent  of  the  buyer 
also,  but  only  for  the  purpose  of  signing  the  written  memorandum 

"Further  on  this  point  see  Benj.  on  Sales,  Bennett's  Notes,  §  294,  p. 
246. 
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of  the  sale  required  by  the  statute  of  frauds.  Such  signing  by  him 
is  effectual  to  bind  both  parties  under  the  statute,  though  to  have 
that  effect  it  must  be  done  at  the  time  and  place  of  sale,  and  under 
some  statutes  in  a  book  regularly  kept  by  the  auctioneer  for  the 
purpose  of  such  memoranda. 

§  641.  Implied  authority — Duties. — If  the  owner  prescribes 
special  terms  of  sale  they  bind  all  who  have  notice  of  them.  If  no 
special  terms  are  prescribed,  the  auctioneer  may  sell  upon  such 
terms  as  are  usual  and  customary.  But  he  has  no  authority  to  sell 
upon  credit,  or  to  barter,  or  to  sell  at  private  sale,  or  to  give  a 
warranty,  unless  specially  authorized.  But  he  may  receive  so 
much  of  the  price  of  personal  property  sold  by  him  as  is,  by  the 
terms  of  the  sale,  payable  at  once.  In  the  case  of  real  estate,  he 
usually  has  no  implied  power  to  receive  payment. 

As  to  care,  skill,  diligence,  and  obedience  to  orders,  keeping 
of  accounts,  and  paying  over  to  the  principal,  the  duties  of  auc- 
tioneers are  substantially  the  same  as  those  of  other  agents. 

§  642.  Puffing,  or  by-bidding. — A  puffer  is  one  who  is  em- 
ployed by  the  owner  to  make  fictitious  bids,  without  any  intention 
of  buying,  but  for  the  purpose  of  creating  competition,  under  a 
secret  agreement  that  he  shall  not  be  bound  by  his  bids.  An  hon- 
est purchaser,  injured  by  employment  of  by-bidders,  may  avoid 
the  sale  provided  he  acts  promptly.  Fraudulent  combinations  be- 
tween parties  desiring  to  buy  at  public  auction  have  been  dis- 
cussed elsewhere." 

§  643.  Rights  of  auctioneer. — The  auctioneer  has  substantially 
the  same  rights  against  the  principal  to  compensation,  reimburse- 
ment and  indemnity  as  any  other  agent.  His  fees  or  commission, 
however,  are  sometimes  fixed  by  statute.  His  lien  attaches  both 
to  the  goods  sold  and  to  their  proceeds  while  in  his  hands. 

Attorneys  at  Law. 

§  644.  Definition. — The  word  attorney,  in  its  widest  sense, 
means  any  person  who  does  business  for  another ;  but  in  a  re- 

'Ante,  §  209. 
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stricted  sense,  and  as  generally  understood,  it  means  an  officer 
of  a  court  of  justice  whose  business  it  is  to  prepare  and  try  cases 
therein,  and  to  give  advice,  counsel  and  assistance  to  his  employ- 
ers touching  legal  matters.  More  fully,  such  person  is  called  an 
attorney  at  law ;  in  popular  phrase  he  is  a  lawyer.  He  acts  in  a 
dual  capacity;  (i)  as  an  officer  of  the  court  in  which  he  practices, 
and  (2)  as  the  agent  or  representative  of  his  client,  as  his  em- 
ployer or  principal  is  called. 

§  645.  Competency  and  appointment. — Only  such  persons  as 
are  licensed  to  practice  in  accordance  with  the  law  of  the  court  can 
act  as  attorneys,  and  one  duly  admitted  to  practice  can  only  be 
divested  of  his  rights  for  cause  and  after  proper  proceedings  in 
court.  Only  those  who  are  lawfully  entitled  to  practice  as  such 
can  recover  for  services  rendered  as  attorneys  at  law. 

No  formal  mode  of  appointment  of  an  attorney  is  necessary  in 
the  absence  of  statute  or  a  rule  of  court. 

§  646.  Attorney's  implied  authority. — The  authority  to  con- 
duct and  manage  an  action  as  attorney  for  another  carries  with 
it,  by  implication,  all  the  collateral  and  incidental  powers  that  are 
necessary  to  the  effective  execution  of  the  principal  power.  In 
exercising  these  powers  the  attorney  must  conform  to  the  settled 
practice  of  the  court.  He  has  implied  authority  to  direct  the  gen- 
eral management  of  the  cause,  and  to  do  all  that  is  necessary  to 
its  proper  and  effective  prosecution  or  defense. 

But  an  attorney  has  no  implied  power  to  accept  service  of 
original  process,  to  confess  judgment  against  his  client,  to  com- 
promise his  client's  claim,  to  release  his  cause  of  action,  or  to 
discharge  his  security  without  payment. 

After  judgment  the  attorney  has  implied  power  to  receive  pay- 
ment thereof,  but  not  to  release  the  judgment  without  payment. 

§  647.  Duties  toward  client — Good  faith. — The  law  exacts 
from  the  attorney  the  exercise  of  the  strictest  integrity,  honor  and 
devotion  to  his  client's  interest,  making  it  his  duty  to  disclose 
all  adverse  interests  and  to  refrain  from  any  employment  conflict- 
ing with  the  strict  observance  and  protection  of  his  client's  affairs. 

§  648.    Skill  and  knowledge. — The  law  is  not  free  from  doubt, 
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and  it  is  impossible  for  any  man  to  know  it  all.  At  the  same  time 
no  lawyer  can  escape  liability  for  damages  caused  by  his  ignorance 
or  his  intentional  or  careless  disregard  of  such  plain  and  obvious 
rules  and  principles  of  law  as  have  been  well  and  clearly  defined 
in  the  text-books  and  in  the  decisions  of  his  own  state,  published 
so  long  beforehand  as  to  justify  the  belief  that  they  are  generally 
known  to  the  profession. 

But  for  errors  of  law  in  matters  of  doubt  upon  which  sound 
lawyers  might  differ,  he  is  not  liable.  These  rules  apply,  not  only 
to  cases  in  court,  but  to  the  enforcement  or  collection  of  claims 
without  suit,  to  negligence  in  bringing  suit,  to  matters  of  convey- 
ancing and  contracts,  and  to  negligence  or  ignorance  in  examining 
titles  and  in  giving  advice. 

§  649.  Right  to  compensation. — An  attorney  is  entitled  to 
compensation  unless  he  agreed  to  serve  gratuitously.  In  the  ab- 
sence of  a  special  agreement,  he  is  entitled  tc  a  reasonable  sum. 
Lack  of  success  is  no  defense,  unless  the  payment  of  compen- 
sation was  expressly  contingent  upon  it,  provided  the  attorney 
acted  honestly  and  with  the  care,  skill,  diligence  and  learning  al- 
ready described.  Breach  of  trust,  negligence  or  ignorance  may 
deprive  him  in  whole  or  in  part  of  his  right  to  pay. 

§  650.    Lien. — Attorney's  liens  are  of  two  kinds : 

1.  The  general  or  retaining  lien. 

2.  The  special  or  charging  lien. 

The  attorney's  general  or  retaining  lien  is  of  common-law 
origin,  and  :s  given  as  security  for  his  costs  and  charges.  It  is 
based  upon  possession  and  is  a  mere  right  to  retain  the  money, 
property  or  papers  of  his  client  until  such  costs  and  charges  are 
paid.  In  most  states  this  lien  is  given  for  a  general  balance  of  ac- 
count, and  is  therefore  a  general  lien. 

The  special  or  charging  lien,  however,  does  not  depend  upon 
possession,  but  extends  to  the  judgment  or  fund  in  court  procured 
by  the  lawyer's  efforts,  and  exists,  usually,  as  a  security  for  all 
his  proper  charges  or  disbursements  in  the  particular  case.  How 
far  the  client  may  dispose  of  or  compromise  a  judgment  or  cause 
of  action  so  as  to  defeat  the  attorney's  claim  has  been  variously 
decided.     Generally  he  cannot  do  so  after  a  suit  has  been  com- 
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menced  and  the  statutory  notice  has  been  given  both  parties  of  the 
attorney's  claim  of  Hen. 

§  651.  Dealings  between  attorney  and  client. — All  confiden- 
tial communications  between  attorney  and  client  are  strictly  privi- 
leged, and  the  attorney  will  neither  be  compelled,  nor  will  he  be 
permitted,  to  reveal  them  without  the  client's  consent. 

Private  transactions  between  attorney  and  client  touching  the 
client's  property  and  interests  are  looked  upon  with  suspicion, 
and  the  burden  is  usually  upon  the  attorney  to  show  that  they 
were  untainted  with  fraud  or  undue  inf.uerce.' 

Banks  and  Bankers. 

§  652.  Banks  as  collecting  agents. — Banks  and  bankers  may 
be  classed  as  professional  agents,  particularly  with  respect  to 
paper  left  with  them  for  collection.  The  making  of  such  collec- 
tions is  a  regular  incident  of  their  business  and  they  are  bound,  in 
transacting  it  to  use  reasonable  care,  skill  and  diligence  in  obtain- 
ing acceptance  and  payment,  and  in  fixing  the  liability  of  drawers 
and  indorsers  by  proper  demand  and  seasonable  notice.  The  con- 
sideration for  their  undertaking  in  this  behalf  is  the  commission 
paid  them,  or,  if  none  be  charged,  then  the  advantage  they  may 
gain  from  the  probable  temporary  use  of  money  collected  or  the 
business  connections  thus  formed. 

The  banker  has  a  general  lien  upon  the  funds  and  securities  of 
his  customer  for  the  general  balance  of  his  account. 

§  653.  Liability  of  bank  for  defaults  of  notaries  and  corre- 
spondents.— A  bank  receiving  for  collection  commercial  paper 
payable  at  a  distant  place  must  forward  the  same  in  due  season 
to  some  safe  and  suitable  correspondent  at  the  place  where  pay- 
ment is  due.  The  bank  on  which  the  bill  is  drawn  is  not  a  proper 
agent  to  collect  it.  But  where  the  bank  receiving  such  paper 
.forwards  it  promptly  to  a  suitable  bank  at  the  place  of  payment, 
many  courts  hold  that  it  is  not  liable  for  the  default  of  the  sub- 
collecting  bank,  and  that  the  latter  alone  is  liable  to  the  depositor. 
Probably  an  equal  number  of  courts  hold  that  the  first  bank  is 

''Ante,  8  183. 


^  653  Special  Forms  of  Agency.  273 

liable  throughout.    The  reasoning  of  these  conflicting  decisions  is 
quite  evenly  balanced. 

There  is  a  similar  conflict  of  opinion  as  to  the  liability  of  a  bank 
for  the  personal  default  of  a  notary  employed  by  it  to  make  protest 
of  paper  left  with  it  for  collection.  The  weight  of  authority 
is  against  such  liability  unless  the  notary  is  also  a  regular  officer 
or  agent  of  the  bank. 

REVIEW. 


1.  (a)  Define  agency.  (6)  How  are  agents  classified  with  respect  to  the 
scope  of  their  authority,  and  how  with  respect  to  the  character  of  their 
calling?  (f)  State,  generally,  who  may  be  a  principal  and  who  may  be  an 
agent,  (d)  When  must  an  agent's  authority  be  under  seal  in  order  that  . 
he  may  bind  the  principal?  (e)  What  is  a  del  credere  agent?  (/)  What 
is  meant  by  ratification?  {g)  Distinguish  between  an  agent  or  servant 
and  an  independent  contractor. 

2.  A  wife  had  from  time  to  time-  received  money  due  the  husband  in 
his  business  without  objection  on  his  part.  Is  the  husband  bound  by  a 
payment  made  to  her  by  one  who,  relying  on  this  practice,  supposed  her  to 
be  authorized,  though  she  had  no  authority  in  fact? 

3.  An  agent  without  express  or  implied  authority  to  warrant  sold  the 
principal's  goods  with  warranty.  The  principal,  with  full  knowledge  of 
the  facts,  received  the  price.  Can  he  set  up  the  agent's  lack  of  authority 
to  give  the  warranty  when  sued  for  its  breach? 

4.  An  agent  was  placed  in  charge  of  a  lumber  yard  ostensibly  as  gen- 
eral manager.  He  sold  a  certain  lot  of  lumber  contrary  to  the  express 
-instructions  of  his  principal,  of  which  the  purchaser  had  no  notice.  Was 
the  principal  bound? 

5.  A  traveling  salesman  who  had  never  been  held  out  by  the  principal  as 
having  power  to  collect  money,  solicited  and  received  payment  of  an  ac- 
count due  the  principal.  Is  the  principal  bound  by  the  payment,  the  agent 
having  embezzled  the  amount? 

6.  An  agent  employed  to  buy  goods  for  cash  supplied  goods  of  his  own 
and  took  pay  at  the  regular  market  price  without  notifying  the  principal  of 
the  facts.  Is  the  principal  bound  to  keep  the  goods  when  he  learns  that 
his  own  agent  was  the  seller?  Ames  v.  Port  Huron,  etc.,  Co.,  11  Mich. 
139,  83  Am.  Dec.  731. 

7.  An  agent  wrongfully  employed  his  principal's  money  in  buying  goods 
in  his  own  name,  which  he  sold  at  a  profit.    Who  is  entitled  to  such  profit? 

18 — Com.  Law. 
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8.  An  agent  was  authorized  to  sell  certain  stocks  at  par,  but  managed 
to  dispose  of  them  at  a  higher  price.  Can  he  keep  the  excess  above  their 
par  value?    Cutter  v.  Demmon,  111  Mass.  474. 

9.  An  agent,  in  his  own  name,  deposited  his  principal's  money  in  bank 
without  distinguishing  it  in  any  way  as  the  deposit  of  the  principal.  If  the 
bank  fails  who  must  bear  the  loss?  See  Naltner  v.  Dolan,  108  Ind.  500, 
58  Am.  Rep.  61. 

10.  A  comm.ission  merchant  sells  his  principal's  goods  on  the  usual 
terms  of  credit,  but  without  any  inquiry  as  to  the  credit  or  ability  of  the 
purchaser,  who  turned  out  to  have  been  insolvent.  Must  the  principal 
stand  the  loss? 

11-  An  insurance  agent  was  expressly  instructed  to  cancel  a  certain 
policy  but  neglected  to  do  so.  There  was  a  loss  under  the  policy  which 
the  company  was  forced  to  pay.  What  is  the  liability  of  the  agent  to  the 
c<»mpany?    Phoenix  Ins.  Co.  v.  Frissell,  142  Mass.  513. 

12.  An  agent  employed  for  a  year  was  discharged  at  the  expiration  of 
six  months  without  cause.  He  immediately  got  other  employment  at  the 
tame  kind  of  work  but!  at  lower  wages.  What  sum,  if  any,  was  he  en- 
titled to  recover  from  his  first  employer  at  the  end  of  the  year  ?  See 
Everson  v.  Powers,  89  N.  Y.  527,  42  Am.  Rep.  319;  Gordon  v.  Brewster, 
7  Wis.  355. 

13.  An  agent,  by  direction  of  his  principal,  cut  and  sold  all  the  timber 
on  a  certain  tract  of  land.  Was  he  liable  to  the  owner  of  the  land,  though 
he  believed  that  the  timber  belonged  to  his  principal?  If  so,  what  rights, 
if  any,  had  he  against  the  principal?  How  would  the  case  stand  if  he 
knew  that  his  act  was  unlawful? 

14.  An  agent  buys  goods  on  credit  in  his  own  name  without  disclosing 
the  agency.  May  the  seller  recover  the  price  from  the  principal  upon 
discovering  that  the  purchase  was  really  for  him?  How  would  it  affect 
the  case  had  the  principal  paid  the  agent  for  the  goods,  supposing  that 
the  agent  had  paid  the  seller?  Thompson  v.  Davenport,  1  B.  &  C.  78. 
Compare  Heald  v.  Kenworthy,  10  Exch.  739. 

15.  An  agent,  employed  to  sell  goods  and  having  implied  power  to 
warrant  them,  gave  a  false  and  fraudulent  warranty  of  their  quality.  Is 
the  principal  liable  for  the  deceit? 

16.  An  agent  employed  to  loan  money  on  collateral  security  misappro- 
priated the  collaterals.    Is  the  principal  liable  to  the  pledgor? 

17.  An  agent,  authorized  to  buy  land  for  his  principal,  purchased  with 
notice  of  an  incumbrance  of  which  his  principal  was  ignorant.  Is  the 
principal  bound  by  the  incumbrance,  though  he  would  not  have  been  had 
both  he  and  his  agent  been  ignorant  of  it?  Distilled  Spirits,  11  Wall. 
(U.  S.)  367. 

18.  An  agent,  wholly  without  authority  to  do  so,  accepted  a  bill  in  the 
name  of  his  principal,  believing  that  the  latter  would  ratify  his  act.    Is  the 
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agent  liable  where  the  principal  refused  to  ratify?    Polhill  v.  Walter,  3 
Barn.  &  Adol.  114. 

19.  An  agent,  after  the  death  of  his  principal,  bought  goods  on  the 
credit  of  the  latter,  both  the  agent  and  the  seller  being  ignorant  of  the 
principal's  death.  Can  the  seller  recover  the  goods  or  the  price  from  the 
executors  of  the  principal,  they  never  having  received  them?  Rigs  v.  Cage, 
2  Humph.  (Tenn.)  330,  37  Am.  Dec.  SS9.  Can  he  recover  the  goods  or 
their  value  from  the  agent? 

20.  A  party  who  was  indebted  to  another  gave  the  latter  authority  to 
collect  a  certain  debt  and  apply  the  proceeds  to  the  payment  of  such  debt. 
Is  the  power  of  the  agent  to  receive  payment  affected  by  the  death  of  tha 
principal  ?  Merry  v.  Lynch,  68  Me.  94. 

21.  After  a  principal  had  been  declared  a  bankrupt,  a  debt  due  him  was 
paid  to  his  agent.    Did  such  payment  discharge  the  debt? 

22.  An  agent  who  has  been  regularly  employed  to  collect  money  for 
his  principal,  receives  a  payment  after  his  authority  has  been  revoked,  but 
before  the  debtor  has  been  notified  of  the  fact.  Does  the  payment  bind  the 
principal?    Braswell  v.  American  Life  Insurance  Co.,  75  N.  Car.  8. 

23.  Define  (o)  factor  (&)  broker  (c)  attorney  at  law. 

24.  A  bank  receives  for  collection  commercial  paper  payable  in  another 
city.  State  generally  what  its  duties  and  liabilities  are  or  may  be,  with  re- 
spect to  such  paper,  mentioning  any  conflict  in  the  rules  adopted  by  the 
courts  of  different  states. 


CHAPTER  XXXVII. 

PARTNERSHIP. 

Nature  and  Formation. 

§  654.  In  general. — Many  can  often  accomplish  together  what 
it  is  impossible  for  one  to  do  alone.  One  person  may  have  capital 
without  the  skill  or  knowledge  to  make  it  productive.  Another 
may  have  just  this  skill  or  knowledge,  but  little  or  no  capital. 
Then  again,  an  enterprise  may  require  so  much  capital  that  one 
could  hardly  contribute  it  alone,  or  it  may  call  for  so  many  dif- 
ferent kinds  of  skill  and  knowledge  that  no  one  person  could  be 
supposed  to  possess  them  all.  These  are  the  principal  considera- 
tions that  lead  men  to  engage  in  such  joint  enterprises  as  re- 
quire a  combination  of  the  capital,  knowledge,  skill  and  effort  of 
two  or  more.  The  different  kinds  of  business  associations  through 
which  such  combinations  are  effected  are  known  as  partnerships, 
limited  partnerships,  joint  stock  companies,  and  corporations.^ 
The  law  of  these  subjects  "comprehend  what  is  often  called  the 
law  of  business  associations."  We  have  here  to  deal  with  the 
law  of  ordinary  partnerships,  or  partnerships  as  they  exist  at 
common  law.^^ 

§  655.  Definition. — A  partnership,  or  copartnership,  is  the  con- 
tract relation  subsisting  between  persons  who  have  combined  their 
property,  labor  or  skill  in  an  enterprise  or  business  as  principals, 
for  the  purpose  of  joint  profit.-  The  contracting  parties,  called 
partners,   or  copartners,   are  collectively   called   a  firm.      In   the 

^  The  growth  of  corporations  proper  in  this  country  has  made  limited 
rartnerships  and  joint  stock  companys  practically  obsolete  with  us. 

'*A  Uniform  Partnership  Act,  the  history  and  origin  of  which  are  simi- 
lar to  the  Neg.  Inst.  L.,  has  been  passed  in  Alaska,  Illinois,  Maryland,  Mich- 
igan, New  York,  Pennsylvania,  Tennessee,  Wisconsin  and  Wyoming.  Ref- 
erence is  made  in  the  notes  to  some  of  the  few  important  changes  that  it 
has  made  in  the  prior  law  of  these  states. 

'  See  Lindley  on  Partnership,"  Intro.,  where  the  leading  definitions  of 
partnership  are  collected  and  discussed. 

(276) 
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majorit}'  of  cases  a  partnership  presents,  normally  at  least,  the 
following  elements : 

( 1 )  It  is  a  voluntary  association  or  legal  relation  created,  not 
by  the  law,  but  by  the  agreement  of  the  parties. 

(2)  It  involves,  ordinarily,  the  establishment  of  a  common  fund 
or  stock  created  by  the  contributions  of  the  members. 

( 3 )  It  has  in  view  the  carrying  on  of  some  lawful  trade,  calling 
or  business,  in  which  the  associates  are  interested  as  principals. 

(4)  Its  purpose  is  the  pecuniary  profit  of  its  members,  all  of 
whom  share  in  the  profits  as  principals. 

It  is  purely  a  contract  relation,  and  requires  no  authority  from 
the  state  for  its  formation,  in  which  respect  it  differs  from  a  cor- 
poration, which  can  be  formed  only  by  authority  from  the  legis- 
lature. 

§  656.    Business  and  legal  views  of  firm  distinguished. — The 

mercantile  and  legal  views  of  a  partnership  are  in  some  respects 
quite  different.  The  business  man  views  a  firm  much  as  a  lawyer 
views  a  corporation — as  an  entity  or  personified  being  distinct ' 
from  its  members.  Thus  the  accountant  debits  the  firm  for  what 
each  partner  brings  into  the  common  stock,  and  debits  each  part- 
ner for  whatever  he  withdraws.  The  law,  on  the  other  hand, 
does  not  recognize  the  firm  as  a  being  distinct  from  its  members. 
As  a  consequence  of  this,  the  obligations  growing  out  of  the 
prosecution  of  the  partnership  business  are  the  joint  debts  of  the 
partners,  and  not  of  the  firm  as  an  entity,  and  what  is  called  the 
property  of  the  firm  is  really  the  joint  property  of  all  the  part- 
ners, and  the  partners  must  in  suing  or  defending  join  or  be 
joined  as  parties.' 

§  657.  Leading  incidents  of  partnership. — Aside  from  the  ele- 
ments already  considered,  the  partnership  relation  involves  the 
following  peculiar  incidents,  which  in  some  measure  serve  to  dis- 
tinguish it  from  mere  co-ownership: 

(a)   A  mutual  agency,  whereby  each  partner  has  implied  power 

'Further  on  this  subject,  see  post,  §  733,  where  corporations  and  part- 
nerships are  compared. 
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to  bind  all  his  associates  bv  acts  and  contracts  done  or  entered  into 
within  the  scope  of  the  partnership  business.* 

(b)  A  joint  liability  to  third  parties  for  all  the  debts  and  en- 
gagements of  the  firm,  whereby  any  partner  may  be  compelled  to 
satisfy  the  whole  debt  or  damages  out  of  his  private  estate. ° 

(c)  A  relation  of  trust  and  confidence  between  the  partners, 
requiring  each  associate  to  exercise  the  strictest  honesty  and  good 
faith  in  dealing  with  his  fellows.** 

(d)  A  community  of  profit  and  loss. 

§  658.  What  acts  constitute  a  partnership. — The  question  of 
whether  or  not  a  partnership  exists  between  two  or  more  persons 
may  arise  either — 

(i)  Between  the  parties  themselves,  one  or  more  of  them  as- 
serting that  he  or  they  are  partners  with  the  other  or  others,  and 
so  entitled,  as  against  the  latter,  to  the  rights  and  remedies  of  part- 
ners ;  or, 

(2)  Between  third  persons  seeking  to  hold  others  liable  to  them 
as  partners  and  the  parties  sought  to  be  so  held. 

Whether  a  partnership  exists  depends,  according  to  the  weight 
of  modern  authority,  upon  the  intention  of  the  parties  as  legally 
ascertained  from  their  language,  or  conduct,  or  both.  The  tests,  it 
is  believed,  are  practically  the  same  whether  the  question  is  raised 
between  the  parties  themselves  or  by  a  third  person.  \To  this 
there  is  the  single  exception,  that  where  one  has  held,  or  has 
knowingly  permitted  himself  to  be  held  out  as  a  partner  with  an- 
other or  others,  he  will  be  liable  as  such  to  a  third  party  thereby 
misled  to  his  injury.'^  In  all  other  cases  the  parties  must,  by  con- 
tract and  with  legal  mtention,  have  formed  a  relation  possessing 
the  legal  elements  of  a  partnership.  If  parties  have  formed  such  a 
relation  they  are  partners,  notwithstanding  they  may  not  deem 
themselves  such,  or  have  expressly  declared  that  they  were  not  to 
be  partners.  But  what  acts  constitute  a  partnership  either  as  be- 
tween the  parties  or  as  to  the  third  persons  is  not  the  subject  of 

*  Post,   §  678,  et  seq. 
'Post,  §  697. 

•  Post,  §  676. 

'  Post,   §  659,  et  seq 
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any  precise  rule  or  test,  and  the  cases  themselves  are  inharmoni- 
ous and  confusing. 

-<^  Formerly  if  one  shared  in  the  profits  of  a  business  he  was  held 
liable  to  third  parties  as  a  partner  therein  on  the  ground  that  he 
took  a  part  of  the  fund  to  which  creditors  might  look  for  the  pay- 
ment of  their  debts.  But  this  is  no  longer  the  law.  Thus,  a  mere 
agent,  clerk  or  manager  may  take  a  part  of  the  profits  of  a  busi- 
ness as  his  compensation,  and  will  not  be  liable  as  a  partner,  even 
to  third  persons.  On  the  same  principle  one  may  take  a  share  of 
the  profits  in  lieu  of  rent  of  property,  real  or  personal,  or  as  inter- 
est on  a  loan,  without  being  liable  as  a  partner  of  the  lessee  or 
borrower.  But  when  the  service,  letting  or  lending  is  a  mere  de- 
vice to  cover  up  what  is  really  a  partnership,  and  to  enable  a  party 
to  enjoy  the  advantages  while  avoiding  the  liabilities  of  a  partner, 
he  will  be  held  liable  as  a  partner,  at  least  to  creditors  of  the  firm,^ 

When,  however,  two  or  more  have  united  their  property,  labor 
or  capital,  in  some  lawful  enterprise  in  which  each  is  to  be  a  prin- 
cipal or  proprietor,  and  not  a  mere  servant,  manager,  or  clerk, 
under  an  agreement  to  share  profits  and  losses  as  such  principals 
and  proprietors,  a  partnership  exists  as  a  matter  of  law  both  be- 
tween the  parties  and  as  to  third  persons.  And  even  though  the 
contract  is  silent  as  to  losses,  if  the  omission  to  stipulate  on  that 
point  was  apparently  unintentional,  the  law  will  imply  such  shar- 
ing. But  sharing  of  gross  returns  of  property  owned  by  one  or 
by  both  severally,  or  even  as  co-owners,  does  not  make  the  parties 
partners,  as  where  persons  work  a  farm  on  shares,  or  joint  owners 
of  a  boat  divide  the  gross  freight  in  proportion  to  their  respective 
shares.  Neither  is  one  who  lets  a  boat,  a  hotel  or  a  mill,  for  a 
share  in  the  gross  product  or  return,  a  partner  with  the  lessee 
or  hirer. 

It  must  not  be  forgotten,  however,  that  the  fact  that  parties 
share  the  profits  of  a  business  may  be  evidence  of  partnership  and 
raises  a  presumption  that  a  partnership  exists,  unless  overthrown 
by  proof  that  there  was  no  mutual  agency  or  community  of  inter- 
est between  the  parties.^ 

'  Sec.  7  of  the  Uniform  Act. 

As  to  the  liability  of  those  who  have  attempted  to  form  a  corporation, 
but  have  failed  to  do  so  through  non-compliance  with  law,  see  post,  §  795. 
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§  659.  Partnership  as  to  third  parties  by  estoppel. — ^Under 
the  title  Agency  we  have  seen  that  one  may  become  liable  for  the 
acts  of  another  not  really  his  agent,  if  he  has  so  conducted  himself 
as  to  lead  another  to  believe  that  he  has  actually  conferred  an  au- 
thority." The  alleged  principal  is  estopped  (precluded)  in  such 
cases  to  show  that  he  gave  no  authority  in  fact.  Upon  the  same 
principle,  if  one  has  held,  or  knowingly  permitted  himself  to  be 
held  out  as  a  partner  with  another  or  others,  he  will  be  liable  as 
their  partner  to  such  third  parties  as  have  been  thereby  induced  to 
deal  with  the  firm  in  the  belief  that  he  was  a  member  of  it.  Such 
supposed  partner  is  called  a  partner  by  holding  out  or  by  estoppel. 

§  660.  Same — Third  party  must  be  misled  by  defendant's 
fault. — The  liability  of  a  partner  by  holding  out  is  based  entirely 
on  the  fact  that  the  third  party  has  been  misled  into  the  belief  that 
he  was  a  partner  in  fact.  Hence,  one  cannot  be  held  liable,  on  the 
ground  of  holding  out,  to  one  who  knew  that  there  was  no  part- 
nership in  fact,  or  did  not  know  of  the  holding  out  at  the  time  he 
trusted,  or  where  such  holding  out  took  place  after  the  credit  was 
given. 

The  party  sought  to  be  made  liable  as  a  partner  on  the  ground 
of  holding  out  must  have  been  himself  in  fault.  The  holding  out 
must  have  been  by  his  own  acts  or  representations,  or  by  the  acts 
or  representations  of  others,  with  his  knowledge  and  consent. 

§  661.  Same — What  constitutes  holding  out. — No  particu- 
lar mode  of  holding  out  is  necessary.  If  one  knowingly  consents 
to  be  represented  as  a  partner  he  is  liable  to  those  misled,  no  mat- 
ter how  his  assent  may  have  been  manifested.  Thus,  one  who  is 
present  when  held  out  as  a  partner  and  does  not  deny  the  partner- 
ship, or  one  who  suffers  his  name  to  be  used  on  the  signs,  business 
cards,  letters  and  bill-heads  of  the  firm,  is  liable  to  a  party  misled. 
How  far  one  who  is  publicly  held  out  as  a  partner,  without  his 
consent,  must,  upon  learning  of  it,  take  steps  to  deny  the  partner- 
ship, may  not  be  certain.  The  safer  course  is  for  him  to  publicly 
disclaim  it,  using  reasonable  diligence  to  make  known  his  dissent. 

§  662.     Liabilities  and  rights  of  partner  by  holding  out. — A 

'Ante,  §  554. 
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partner,  by  holding  out,  is  liable  to  the  same  extent  as  an  actual 
partner,  to  all  parties  who  contract  with  the  firm  upon  the  faith 
of  his  supposed  membership  therein.  His  liability  may  also  ex- 
tend to  the  torts  of  his  associates,  wherever  the  element  of  trust 
is  involved. 

A  partner,  by  holding  out,  who  has  been  compelled  to  pay  a  firm 
debt,  may  recover  of  the  firm  the  amount  he  has  paid,  as  a  cred- 
itor merely. 

§  663.  Of  the  persons  composing  the  firm. — At  common  law 
any  number  of  persons  may  become  partners,  and  this  rule  re- 
mains untouched  by  statute  in  this  country. 

As  the  formation  of  a  partnership  involves  a  contract  between 
the  partners,  and  as  the  prosecution  of  its  business  necessitates  a 
contracting  with  third  persons,  it  follows  that  all  the  partners 
should  be  legally  competent  to  contract.  Here,  as  elsewhere, 
the  ordinary  rules  as  to  capacity  apply,  with  some  exceptions  in 
the  case  of  infants  and  married  women  when  seeking  to  disaffirm. 

§  664.  Infants — Married  women. — An  infant's  contract  to  be- 
come a  partner  in  the  future  is  voidable.  But  if  he  actually  be- 
comes a  partner,  and  hemay,  he  has  all  the  rights  and  powers  of 
a  partner  as  against  his  associates.  An  adult  has  a  .righLtoxequire 
that  the  firm  assets  be  applied  to  firmjlebtSj^  as^gainst  his  infant 
partner,  whocannot  draw  out  hisjadginaLcapital  and  leave  the 
adult  to  discharge  the  debts  alon£.  Furthermore,  the  creditors  of 
the  firm  have  a  right  to  their  debts  out  of  the  entire  assets  of  the 
firm,  even  though  one  partner  be  a  minor.  But  the  minor's  plea  of 
infancv  will  exxmBLJiin3_frQm_respnnsibi],it^__beyond  thig.  An 
infant  partner  may,  upon  reaching  full  age,  ratify  the  contracts  of 
the  firm  of  which  he  was  a  member  during  infancy,  and  will  then 
be  bound.  Whether  the  simple  act  of  remaining  in  the  firm  after 
attaining  majority  is  a  ratification  may  be  uncertain,  though  it  has 
been  held  to  be  such. 

Contracts  of  a  married  woman,  including  her  contracts  of  part- 
nership, are  absolutely  void  at  common  law.  But,  in  a  few  states, 
under  statutes  empowering  her  to  act  as  if  single,  she  may  become 
a  partner,  and  in  others  she  may  bind  her  statutory  or  equitable 
separate  estate  for  the  debts  of  a  partnership  into  which  she  has 
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entered.  But  it  is  quite  generally  held,  even  under  the  most  lib- 
eral statutes,  that  a  woman  cannot  become  a  partner  with  her  hus- 
band, and  that  the  intermarriage  of  copartners  dissolves  the  firm. 

§  665.  Of  the  kinds  of  partners. — -An  ostensible  partner  is  a 
partner  in  facLwho  is  iliddjMLto_thg_public  as  such.  A  nominal 
partner  is  not  a  partner  in  fact,  but^  by  Jiolding_out_or  estoppel, 
as  previously  e^p]a,ined. 

A  silent  or  dormant  partner  is  one  who  takes  no  active  part 
in  the  transaction  or  control  of  the  partnership  business,  and  who 
is  not  known  as  a  partner  to  those  who  deal  with  the  firm.  A 
secret  partner  is  one  who  is  not  known  as  a  partner,  though  he 
may  be  active  in  the  management  of  the  firm. 

§  666.  Illegal  partnerships. — A  contract  to  form  a  partner- 
ship for  an  unlawful  purpose  is  void.  If  the  parties  have  actually 
embarked  in  the  illegal  enterprise,  they  cannot  come  into  court 
and  obtain  a  settlement  of  their  accounts  growing  out  of  the  il- 
legal business.  But  if  the  illegal  venture  is  completed,  and  the 
proceeds  divided,  and  subsequently  embarked  in  a  legal  undertak- 
ing, one  partner  may  compel  an  accounting  from  the  others  for  his 
share  in  the  latter  enterprise. 

The  mere  fact  that  a  firm  has,  from  time  to  time,  engaged  in 
unlawful  transactions  does  not  render  the  partnership  illegal, 
unless  its  primary  aim  and  purpose  are  illegal,  and  an  accounting 
between  the  partners  will  be  enforced  save  as  to  the  illegal  deal- 
ings.^" 

The  Form  and  Contents  of  the  Contract. 

§  667.  In  general. — Aside  from  statutes,  contracts  of  partner- 
ship ma}'  be  oral  or  written,  express  or  implied.  But  the  statute 
of  frauds  may  make  a  writing  necessary  where  the  partnership 
is  for  more  than  a  year,  or  where  it  is  formed  to  deal  in  lands. 
In  practice,  however,  and  as  a  matter  of  business  convenience  and 
expediency,  contracts  of  partnership  should  always  be  written. 
In  speaking  of  articles  of  copartnership,  as  this  written  contract  is 
called,  Mr.  Justice  Lindley  says :  "The  articles  should  be  so  drawn 

"Central  Trust  &c.  Co.  v.  Respass,  112  Ky.  606,  99  Am.  St.  317  and  note. 
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as  to  be  a  code  of  directions,  to  which  the  partners  may  refer  as  a 
guide  in  all  their  transactions  and  upon  which  they  may  settle 
among  themselves  differences  which  may  arise,  without  having  re- 
course to  courts  of  justice." 

The  following  is  a  simple  and  suggestive  form  for  such  articles. 

Articles  of  Co-partnership. 

This  agreement,  made  this  ist  day  of  July,  1905,  by  and  between  Harvey 
D.  Lydon  and  Albert  A.  Small, 

Witnesseth:  i.  That  the  said  parties  have  formed  and  hereby  form  a 
co-partnership  for  the  purpose  of  carrying  on  the  business  of  retail  dealers 
in  boots  and  shoes,  under  the  firm  name  of  Lydon  &  Co.,  at  the  city  of 
Indianapolis,  in  Indiana. 

2.  Said  partnership  is  to  begin  on  the  ist  of  July,  1905,  and  continue 
until  the  1st  day  of  July,  igio,  unless  sooner  dissolved,  by  mutual  consent, 
or  the  death  of  one  of  the  parties. 

3.  The  said  Harvey  D.  Lydon  agrees  to  pay  in  as  his  contribution  to 
the  capital  stock  the  sum  of  Five  Thousand  dollars;  and  the  said  Albert 
A.  Small  agrees  to  pay  in  as  his  contribution  the  sum  of  Four  Thousand 
dollars,  said  sums  to  be  paid  in  on  the  1st  day  of  July,  1905,  to  be  used, 
laid  out,  and  employed  in  the  business  of  said  firm  to  their  mutual  benefit. 

4.  Each  party  covenants  with  the  other,  that  during  the  existence  of  the 
said  partnership,  he  will  not  use,  exercise,  or  follow  the  said  trade  (or 
business),  at  said  place  or  within  ten  miles  of  the  place  of  business  of  said 
firm,  or  set  up  or  carry  on  any  other  trade  or  business  for  his  private 
gain  or  advantage  which  shall  be  of  detriment  or  disadvantage  to  the 
business  of  said  firm,  without  the  written  consent  of  said  co-partner. 

5.  Each  party  covenants  with  the  other  that  all  gains  and  losses  Of  said 
business  shall  be  shared  equally. 

6.  That  good,  true  and  complete  books  of  account  of  said  business 
shall  he  kept  by  double  entry  of  all  the  transactions  of  said  firm,  to  which 
each  partner  shall  at  all  times  have  access,  said  books  to  be  kept  at  the 
place  of  business  of  said  firm. 

7.  That  each  partner  shall  give  his  entire  time  to  the  conduct  and  man- 
agement of  said  business. 

8.  No  partner  shall,  without  the  consent  of  the  other  partner,  draw, 
accept  or  sign  any  bill  of  exchange  or  promissory  note,  or  contract  any 
debt  on  account  of  the  partnership,  or  in  any  manner  pledge  the  credit 
thereof,  or  incur  any  contract  liability  against  the  same,  except  in  the 
usual  and  regular  course  of  business. 

9.  During  the  continuance  of  said  partnership,  neither  partner  sha'l 
sign  for  accommodation,  or  indorse  any  note  or  become  surety  or  guarantor 
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for  any  person  or  persons  whomsoever,  in  any  manner,  without  the  con- 
sent of  the  other  partner. 

10.  The  said  partners  may  each  draw,  out  of  the  profits  of  the  business, 
not  to  exceed  Seventy-five  dollars  in  each  month. 

11.  If  any  partner  shall,  'with  the  consent  of  the  other,  make  loans  to 
the  firm,  bring  in  additional  capital,  or  leave  any  part  of  his  profits  in  the 
business,  the  same  shall  be  a  debt  due  to  him  from  the  firm,  and  draw 
interest  at  the  rate  of  si.r  per  cent,  per  annum;  but  he  shall  not  be  at 
liberty  to  draw  the  same  out,  except  on  giving  notice  to  the  firm  of  sixty 
days. 

12.  Twice  in  each  year,  during  the  partnership,  and  on  the  1st  day  cf 
January  and  the  ist  day  of  July,  a  general  account  shall  be  taken  of  the 
assets  and  liabilities  of  the  firm,  and  of  all  dealings  and  transactions  of 
the  same  during  the  half  year  preceding,  and  an  inventory  of  all  assets 
shall  be  taken  and  a  just  valuation  shall  be  made  of  all  things  requiring 
such  valuation.  Such  account  shall  be  entered  in  a  book  kept  for  the  pur- 
pose and  shall  be  signed  by  all  the  parties,  and  shall,  errors  and  omissions 
excepted,  be  binding  on  all.  The  profits  arising  from  the  business,  as  de- 
termined by  such  account,  and  undrawn  by  the  partners,  shall  be  carried 
to  the  credit  of  the  partners  in  the  proportion  to  which  they  are  entitled, 
and  may  be  drawn  out,  on  thirty  days'  notice. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  above  ivrittcn. 

Harvey  D.  Lydon  (Seal.) 
In  presence  of  Albert  A.  Small  (Seal.) 

David  Sutton. 

Additional  special  clauses  in  partnership  articles  are  given  in 
the  appendix. 

§  668.  What  should  be  expressed — Construction. — What  the 
contract  should  contain  depends  upon  what  the  parties  intend 
and  desire.  If  they  wish  to  alter  the  legal  rules  fixing  their  re- 
spective rights  and  duties,  or  to  escape  from  the  presumptions  and 
intendments  of  law,  this  can  be  done,  in  general,  only  by  their  ex- 
press agreement.  They  may  also  fix  their  rights  and  duties  where- 
the  law  makes  no  provision.  If  a  partnership  for  a  fixed  time  is 
intended  the  articles  should  so  provide,  otherwise  it  will  be  pre- 
sumed to  be  dissolvable  at  any  time  at  the  will  of  any  partner.  If 
profits  and  losses  are  to  be  shared  unequally,  the  proportions 
should  be  fixed  by  the  articles,  otherwise  it  will  be  presumed  that 
they  are  to  be  shared  equally  though  the  investments  of  the  part- 
ners  are  unequal.     In   fact,   as  between  the  parties,   the  con- 
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tract  is,  within  wide  limits,  what  they  choose  to  make  it.  The 
articles  are  to  be  construed  like  any  other  contract,  in  accordance 
with  the  general  rules  previously  laid  down."^"^ 

Such  rights  and  obligations  of  partners  as  are  not  expressly 
reg'ulated  by  special  agreement  are  always  determined  by  the 
general  rules  of  law,  which  must  be  applied  unless  clearly  ex- 
cluded by  the  express  contract. 

^Ante,  chap.  xii. 


CHAPTER  XXXVIII. 

OF  THE   FIRM    CAPITAL   AND   PROPERTY, 

Rights  and  Duties  Inter  Se. 

§  669.  Capital  defined — Need  not  be  money. — By  the  capital 
of  a  partnership  is  meant  the  aggregate  of  the  sums  contributed 
by  the  partners  for  the  purpose  of  commencing  or  carrying  on 
the  partnership  business.  Capital  must  be  distinguished  from 
loans  by  the  partners  to  the  firm  and  by  the  firm  to  its  partners. 
More  or  less  than  a  partner's  capital  may  be  due  him,  depending 
upon  whether  he  is  a  lender  to  or  a  borrower  from  the  firm.  ^The 
contributions  need  not  be  in  money,  but  may  be  in  goods,  real  es- 
state,  patent-rights,  trade-marks,  trade  secrets,  or  any  other  species 
of  property.^  A  contribution  of  time,  labor  and  skill  is  not  strictly 
capital,  though  it  may  produce  profit,  for  in  case  of  loss  it  counts 
for  nothing  against  a  contribution  of  money  or  property  which, 
if  any  be  left,  may  be  withdrawn  by  the  party  contributing  it.^ 

§  670.  Property  of  firm — Nature  of  partner's  share. — What- 
ever is  brought  into  the  common  stock  at  the  commencement  of 
the  partnership,  and  whatever  has  been  added  thereto  or  ac- 
quired by  means  thereof,  belongs,  presumptively,  to  the  firm  as 
joint  property.  One  partner  cannot  take  any  specific  portion  of 
the  partnership  property  and  say  that  it  is  his  exclusively.  His 
interest  is  merely  a  right  to  share  in  the  assets  of  the  f^rm  after 
its  debts  have  been  paid,  including  those  due  to  individual  part- 
ners for  advances  by  way  of  loan  to  the  firm. 

§  671.    Individual    and    firm    property    distinguished. — But 

everything  which  the  firm  uses  or  which  produces  it  profit  is  not 
necessarily  firm  property.  Thus,  each  partner  may  work  with 
his  own  tools,  the  partnership  being  in  the  profits  only,  or  one 
may  contribute  the  mere  use  of  certain  property,  reserving  the 

^Post,  §  727. 
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title  to  himself.  The  importance  of  distinguishing  individual 
property  from  partnership  property  lies  in  the  fact  that  usually 
partnership  property  must  be  first  applied  to  the  payment  of 
the  firm  debts,  and  each  partner  has  a  lien  thereon  to  enforce 
such  application.  Whether  certain  property  belongs  to  the  firm 
or  to  an  individual  partner  exclusively,  is,  in  general,  a  question 
of  intention.  What  is  joint  property  may  be  converted  into  sep- 
arate property  by  a  bona  Me  sale  to  a  partner,  and  what  is 
separate  property  may  be  made  joint  by  being  invested  in  the 
firm  business.  But  whatever  is  bought  with  the  funds  of  the 
firm  is,  presumptively,  at  least,  the  property  of  the  firm,  even 
though  the  partner  purchasing  it  takes  title  in  his  own  name. 

§  672.  Partnership  lands. — A  firm,  unlike  a  corporation,  is  not 
a  person  in  law,  and  hence  cannot  hold  the  technical  legal  title  to 
land.  A  conveyance  to  the  firm  in  the  firm  name,  either  does  not 
pass  the  legal  title  at  all,  or  else  vests  it  in  the  partners  only 
whose  individual  names  appear  in  the  firm  name.  The  proper 
course  is  to  deed  the  property  to  the  partners  individually,  de- 
scribing them  as  partners,  doing  business  under  a  certain  name 
or  style.  When  this  is  done  the  legal  title  is  in  the  individual 
partners,  and  the  equitable  title  is  in  the  firm.  Even  where  the 
deed  is  to  one  partner  only,  if  the  land  is  really  partnership  prop- 
erty, the  single  partner  will  hold  it  in  trust  for  the  firm. 

Whether  land  held  by  one  partner  is  to  be  regarded  as  firm 
property,  however,  depends  upon  the  intention  of  the  parties.  It 
may  be  expressed  to  be  for  the  firm  in  the  deed,  or  it  may  be  en- 
tered as  firm  property  on  the  partnership  books,  and  the  fact 
that  it  was  paid  for  with  partnership  funds  and  used  for  partner- 
ship purposes  is  strong  evidence  that  it  is  firm  property. 

§  673.  Same — When  deemed  personalty. — In  this  country 
partnership  real  estate  is  treated  as  real  property,  except  so  far 
as  it  would  interfere  with  the  payment  of  debts  and  the  settle- 
ment of  partnership  afifairs.  For  the  latter  -purposes,  however, 
it  is  usually  regarded  as  personal  property,  and  the  rights  of  the 
widow,  the  heirs  and  individual  creditors  of  a  deceased  partner 
in  whom  the  legal  title  to  a  firm  real  estate  is  vested,  either  alone 


288  Commercial  Law.  §  674 

or  jointly  with  the  others,  are  postponed  until  the  firm  creditors 
are  paid  and  the  accounts  of  the  partners  are  adjusted.^ 

§  674.  Good-will. — Good-will  is  simply  the  fact  or  reasonable 
likelihood,  peculiar  to  an  established  business,  that  the  old  cus- 
tomers will  resort  to  the  old  place  or  "house"  or  that  new  ones 
will  come  to  it.  It  may  exist  alone,  as  above  described,  or  it  may 
include  a  trade-mark  or  trade  name,  or  it  may  derive  at  least  a 
part  of  its  value  from  the  fact  that  others  are  restrained  by  con- 
tract from  competing  with  the  business.  In  either  case  it  is  a 
species  of  property  and  an  asset  of  the  firm,  and  while  it  does 
not  pass  with  a  sale  of  the  mere  stock  in  trade,  it  passes  by  a  sale 
of  all  the  assets  of  the  firm  or  all  the  interest  of  any  partner  in 
them. 

Upon  dissolution,  good-will  is  treated  as  an  asset,  and  who- 
ever takes  the  benefit  of  it  must  account  for  its  value,  or  it  may 
be  ordered  sold  if  it  is  salable. 

A  sale  by  a  partner  of  his  share  in  the  good-will  and  assets  of 
the  firm  will  not  prevent  him  from  competing  fairly  with  the 
purchasers,  unless  he  has  restrained  himself  within  lawful  limits 
from  so  doing.  But  he  cannot  carry  on  a  new  business  in  such  a 
way  as  to  make  it  appear  that  it  is  the  old  one. 

§  675.  The  firm  name. — Intimately  connected  with  the  good- 
will is  the  right  to  use  the  firm  name.  The  name  may  be  that  of 
one  partner  alone,  or  one  or  more  of  the  partners  with  the  addi- 
tion of  the  words,  "&  Co.,"  to  represent  the  other  or  others,  or 
it  may  be  purely  fictitious  or  fanciful,  as,  "The  Madison  Manu- 
facturing Co."  How  far  the  courts  will  protect  a  partnership 
name  or  restrict  others  in  the  use  of  it  may  not  be  certain.  It 
is  settled,  however,  that  one  who  has  not  limited  his  right  to 
do  so  by  contract  may  use  his  own  name  in  business,  notwith- 
standing it  constitutes  the  name  of  another  firm,  provided  he 
acts  in  good  faith  and  without  design  to  mislead  individuals  or 
the  public. 

If  the  firm  name  is  fictitious  or  fanciful  a  partner  purchasing 

°  By  the  Uniform  Act  any  estate  in  real  property  may  be  acquired  and 
conveyed  in  the  partnership  name.  See  sees.  8  and  10  of  the  act.  Sec.  24 
of  the  act  abolishes  dower  and  curtesy  in  partnership  lands. 
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another's  share  in  the  good-will  has  a  right  to  use  it,  provided  it 
is  not  otherwise  agreed.  But  the  use  of  the  old  firm  name  con- 
taining the  name  of  the  retiring  partner  is  generally  forbidden, 
unless  it  has  become  a  trade-mark  of  the  business,  for  its  use 
might  subject  the  retiring  partner  to  liability  on  the  ground  of 
holding  out.  Upon  the  death  of  a  partner  it  is  held  that  the  sur- 
viving partners  have  a  right  to  continue  business  under  the  old 
firm  name  without  paying  for  the  privilege.  But  the  better  rule 
appears  to  be  that  the  name,  if  of  value,  is  an  asset,  and  must 
be  so  treated. 

Of  the  Rights  and  Duties  of  Partners  as  Between  Themselves. 

§  676.  Good  faith  required. — The  partnership  relation  is  one 
of  special  trust  and  confidence,  and  each  partner  is  held,  in  favor 
of  his  associates,  to  the  greatest  fairness  and  the  most  scrupulous 
good  faith,  from  the  beginning  of  the  negotiations  for  partner- 
ship until  its  affairs  are  finally  settled  and  the  partnership  con- 
nection wholly  severed.  Thus,  if  a  partner  employed  to  buy  for 
the  firm  secretly  Supplies  and  takes  pay  for  his  own  goods,  he 
must  account  to  his  partners  for  the  profits,  even  though  he  fur- 
nished the  goods  at  the  usual  market  price,  for  the  benefit  of  his 
skill  as  a  buyer  belongs  to  the  firm.  In  short,  a  partner  cannot 
buy  from  or  sell  to  the  firm  without  making  full  disclosure,  nor 
will  he  be  permitted  to  derive  any  profit  from  his  dealings  with 
the  firm,  unless  it  is  mutually  agreed  that  he  is  to  have  such 
profit. 

It  is  the  duty  of  each  partner  to  make  full  disclosure  to  his  co- 
partners, to  have  no  secrets  from  them,  and  to  be  ready  at  all 
times  to  account  to  them  for  his  management  of  the  firm  affairs. 

No  partner  may  lawfully,  either  openly  or  in  secret,  carry  on 
business  in  competition  with  the  firm  without  the  consent  of  his 
associates. 

§  677.  Power  of  a  majority. — The  majority  of  the  partners 
may,  within  certain  limits,  act  contrary  to  the  wishes  of  the 
minority.  In  all  cases  of  difference  between  the  partners,  how- 
ever, the  partnership  articles  should  be  consulted,  and  their  pro- 
visions  with   respect  thereto  must   control;   for  were  it  in  the 

19— Com.  Law. 
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power  of  the  majority  to  act  contrary  to  the  articles,  they  could 
impose  upon  the  minority  a  contract  to  which  they  never  assented. 
The  majority  cannot,  against  the  will  of  the  minority,  admit  a 
new  partner,  or  change  the  business  of  the  firm,  or  the  provisions 
of  the  articles  themselves.  If  the  articles  are  silent,  however,  the 
.  will  of  the  majority  will  control  with  regard  to  matters  arising 
in  the  ordinary  course  of  the  firm's  business,  and  to  their  wishes 
the  minority  must  yield.  If  the  partners  are  equally  divided,  it 
is  thought  that  those  who  forbid  a  change  should  have  their  way. 
The  majority  are  only  entitled  to  control  when  they  are  acting 
in  good  faith  and  for  the  benefit  of  the  firm,  and  after  the  minority 
have  had  a  fair  chance  to  be  heard. 


CHAPTER  XXXIX. 

OF  THE  POWER  OF  EACH  PARTNER  TO  BIND  THE  FIRM. 

§  678.  Each  partner  an  agent  of  the  firm. — Every  member  of 
an  ordinary  partnership  is  a  general  agent  of  the  firm  for  the 
transaction  of  its  business  in  the  ordinary  way.  But  he  is  not  the 
agent  of  his  associates  individually,  and  cannot  bind  them  several- 
ly, or  any  number  of  them  less  than  all. 

Parties  dealing  with  a  firm  must  judge  of  a  partner's  powers 
from  the  nature  of  the  business  in  which  his  firm  is  engaged, 
from  the  usages  of  others  carrying  on  the  same  or  similar  kinds  of 
business  in  the  same  locality,  and  from  the  usages  of  the  firm 
itself.  While  the  partners  may,  by  agreement,  restrict  the  powers 
of  a  copartner,  such  restrictions  do  not  bind  non-partners  unless 
they  have  with  notice  of  them.^  On  the  other  hand,  a  partner 
may  be  specially  authorized  by  his  associates  to  go  beyond  the 
scope  of  the  partnership  business,  when  his  acts  will  bind  them 
to  the  extent  of  the  special  authority. 

§  679.  Scope  of  the  business. — Third  persons  dealing  with  the 
firm  through  one  of  its  members  have  the  right,  in  any  case,  to 
assume  that  he  is  its  general  agent  to  carry  on  its  business  in  the 
ordinary  way,  unless  they  are  notified  that  his  apparent  authority 
is  limited  by  agreement  between  the  partners  or  otherwise.  Usual- 
ly, then,  the  nature  and  scope  of  the  partnership  business  de- 
termine the  power  of  a  partner  to  bind  the  firm  to  third  parties. 
The  scope  of  the  firm  business  depends  upon  the  general  nature 
of  the  enterprise  which  the  partners  are  carrying  on,  and  all  acts 
are  within  that  scope  when  reasonably  necessary  and  appropriate 
to  its  prosecution  in  the  ordinary  way. 

If  a  partner,  though  assuming  to  act  on  behalf  of  the  firm, 
goes  beyond  the  actual  or  apparent  scope  of  its  business,  his  as- 
sociates are  not  bound,  unless  they  specially  authorized  his  act 

^Post,  §  694. 
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or  subsequently  ratified  it.  Thus,  if  a  partnership  is  formed  to 
carry  on  a  particular  business  the  firm  will  not  be  bound  if  one 
of  their  number  buys  goods  that  are  not  and  cannot  be  used  in 
that  business. 

The  usages  of  others  engaged  in  similar  business  in  the  same 
locality  are  to  be  considered  in  determining  a  partner's  power 
to  bind  the  firm. 

A  firm  may,  by  a  course  of  dealing  known  to  and  acquiesced  in 
by  all  the  partners,  extend  the  scope  of  its  business.  This  is 
equivalent  to  an  enlargement  of  the  articles  by  common  consent  of 
all  the  partners,  as  where  a  firm  of  printers  mutually  engage  in 
buying  and  selling  pianos. 

§  680.  Trading  and  non-trading  firms. — A  distinction  is  gen- 
erally made  between  trading  and  non-trading  partnerships,  par- 
ticularly with  respect  to  the  implied  power  of  one  partner  to  bind 
the  firm  by  borrowing  money  and  issuing  commercial  paper. 
Partners  in  trading  firms  have  implied  power  to  borrow  and  to 
issue  commercial  paper,  while  partners  in  non-trading  firms  have 
not. 

All  firms  engaged  in  buying  and  selling  as  a  business,  whether 
at  wholesale  or  retail,  are  trading  partnerships.  But  attorneys, 
physicians,  farmers,  and  usually  those  engaged  in  a  single  enter- 
prise, are  non-traders.  But  even  in  the  case  of  non-traders,  one 
partner  may  be  expressly  authorized  to  borrow  or  to  sign  notes, 
or  such  power  may  be  conferred  by  a  course  of  dealing,  or  there 
may  be  a  ratification. 

Authority  to  do  Particular  Acts. 

§681.  Admissions. — The  declarations  and  admissions  of  one 
partner  as  to  matters  within  the  scope  of  its  business  are  evidence 
against  the  firm,  though  not  necessarily  conclusive. 

§  682.  Arbitration — Assignment  for  creditors. — One  partner 
cannot,  without  special  authority,  bind  the  firm  by  a  submission 
of  partnership  matters  to  arbitration,  for  such  a  proceeding  is 
unusual  and  cannot  be  said  to  be  necessary  to  the  carrying  on 
of  its  business  in  the  ordinary  way. 
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One  partner  usually  has  power  to  sell  and  assign  the  whole 
of  the  partnership  property  for  the  purpose  of  conducting  its 
business.  But  he  has  no  authority  to  make  a  general  assignment 
of  the  firm  assets  for  the  benefit  of  creditors,  in  the  absence  of 
peculiar  circumstances,  or  a  special  authority. 

§  683.  Bills  and  notes.-^A  partner  in  a  trading  firm  has  prima 
facie,  authority  to  bind  the  firm  by  making,  drawing,  indorsing 
or  accepting  commercial  paper  in  the  firm  name  for  partnership 
purposes.  But  if  he  gives  such  paper  for  his  private  debt,  or  in 
a  transaction  outside  the  scope  of  the  partnership  business,  with- 
out the  authority  of  his  copartners,  the  firm  is  not  bound  to  any 
holder  with  notice.  In  favor  of  a  bona  Ude  holder  for  value, 
however,  the  firm  is  absolutely  bound,  even  though  the  partner 
signing  the  firm  name  did  so  in  fraud  of  his  associates.  ^ 

A  partner  in  a  non-trading  firm  has  no  implied  authority  to 
bind  the  firm  by  signing  commercial  paper,  and  it  lies  upon  the 
holder  to  show  a  special  authority  express  or  implied.  How  far 
this  rule  applies  to  checks  may  not  be  certain,  but  the  question 
of  a  partner's  authority  to  draw  them  can  seldom  arise  where  the 
funds  of  the  firm  are  deposited  with  the  assent  of  all  the  partners. 
/  The  doctrine  of  bona  Ude  holders  does  not  apply  to  the  purchaser 
of  a  note  of  a  non-trading  firm,  and  one  who  takes  such  paper 
must  inquire,  at  his  peril,  whether  an  express  authorization  or 
course  of  dealing  has  warranted  its  issue.  / 

§  684.  Accommodation  paper — Suretyship. — Even  a  partner 
in  a  trading  firm  cannot,  without  special  authority,  bind  the  firm 
by  signing  its  name  to  a  contract  of  guaranty  or  suretyship,  or 
to  accommodation  paper.  But  a  bona  Me  holder  of  firm  paper 
without  notice  that  it  was  given  for  accommodation  is  protected, 
though  the  partner  signing  had  no  special  authority. 

§  685.  Borrowing  power — Pledge. — One  of  the  most  danger- 
ous powers  of  a  partner  is  that  of  borrowing.  In  trading  firms 
this  power  always  exists  by  implication,  unless  the  lender  has 
notice  that  the  loan,  though  ostensibly  to  the  firm,  is  for  the 
private  benefit  of  the  partner  procuring  it,  or  that  the  money  is 
wanted  for  purposes  outside  the  scope  of  the  business.    In  non- 


294  Commercial  Law.  §686 

trading  firms,  however,  one  partner  has  no  power  to  borrow  on 
the  credit  of  the  firm,  unless  specially  authorized. 

The  power  to  borrow  implies  the  power  to  pledge  or  mort- 
gage the  personal  property  of  the  firm  as  security. 

§  686.  Buying. — Each  member  of  a  trading  firm  has  implied 
power  to  purchase  for  the  firm,  and  on  its  credit,  whatever  is 
necessary  to  carry  on  its  business  in  the  ordinary  way.  But  if 
one  partner  seeks  to  bind  his  copartners  by  a  purchase  outside 
the  scope  of  the  partnership  business,  special  authority  or  subse- 
quent ratification  must  be  shown,  or  the  firm  is  not  bound. 

§  687.  Confession  of  judgment. — One  partner  has  no  implied 
power  to  confess  judgment  or  to  give  a  warranty  of  attorney  to 
confess  judgment  against  his  firm.  A  judgment  entered  upon 
such  confession  or  warrant  of  attorney  is  binding,  in  general, 
only  upon  the  partner  as  an  individual. 

§  688.  Debts. — One  partner  has  implied  power  to  collect  and 
receipt  for  debts  due  the  firm,  and  payment  to  one  partner  is 
payment  to  the  firm.  So  he  may,  in  good  faith,  compromise  a 
debt  due  the  firm.  Each  partner  has  implied  power  to  pay  debts 
due  from  the  firm  to  third  persons. 

§  689.  Notice  to  one  partner. — Notice  to  a  partner  is  notice  to 
his  copartners,  provided  it  relates  to  matters  within  the  scope  of 
the  firm  business.  The  rules  applicable  to  ordinary  agencies 
apply  here.^ 

§  690.  Power  to  sell  personalty. — It  is  undoubtedly  within  the 
implied  power  of  a  partner  in  a  mercantile  firm  to  sell,  in  the  usual 
course  of  business,  any  part  of  the  personal  property  which  the 
firm  holds  for  sale.     The  partner  who  sells  may  also  warrant. 

Ik  is  held  by  many  authorities  that  a  partner  ma^-  dispose  of  the 
firm  property  in  parcels  or  in  bulk.  In  fact,  it  has  been  common 
to  say  that  each  partner,  in  the  absence  of  fraud,  has  power  to 
dispose  of  the  entire  partnership  effects ;  and  one  case  goes  so 
far  as  to  hold  that  he  may  sell  the  partnership  books.  But  this 
is   not   law,   and   it   is   generally   held   that  one   partner   has   no 

'Ante,  §  603. 
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implied  power  to  sell  firm  property  not  actually  or  apparently  held 
for  sale,  and  upon  the  continued  use  and  possession  of  which 
the  transaction  of  the  firm  business  depends.  The  power  to  sell, 
however,  must  be  exercised  in  any  case  without  fraud  or  collu- 
sion to  which  the  purchaser  is  a  party. 

§  691.  Sealed  instruments. — One  partner  has  no  implied  power 
to  bind  his  copartners  by  an  instrument  under  seal.  While  the 
general  rule  of  agency,  that  an  agent  cannot  bind  his  principal  by 
an  instrument  under  seal  unless  his  authority  is  under  seal,^  is 
still  adhered  to  in  a  few  of  our  states,  it  is  generally  held,  in 
this  country,  that  a  sealed  instrument  executed  by  one  partner  will 
bind  the  firm,  provided  it  was  specially  authorized  or  subsequently 
ratified,  even  though  the  authority  or  ratification  was  by  parol 
merely. 

§  692.  Servants  and  agents. — Each  partner  has  implied  power 
to  employ  such  servants  and  agents  as  are  necessary  to  carry  on 
the  firm  business  in  the  ordinary  way,  and  may  probably  dis- 
charge them  unless,  in  so  doing,  he  acts  against  the  wishes  of  his 
copartners. 

§  693.  Ratification. — The  unauthorized  acts  of  a  partner  may 
become  binding  on  the  firm,  if  his  copartners,  with  full  knowledge 
of  the  facts,  ratify  and  adopt  them.  The  general  principles  of 
ratification  laid  down  in  the  law  of  agency  apply  here.* 

§  694.  Where  partner's  power  restricted. — The  partnership 
articles  may  lawfully  provide  that  a  partner  shall  have  no  author- 
ity to  perform  certain  acts  or  make  certain  contracts,  though 
they  would  otherwise  be  authorized  because  within  the  scope  of 
the  business.  Third  parties  dealing  with  a  partner  with  notice 
of  these  restrictions  upon  his  powers  are  bound  thereby,  and  can- 
not hold  the  firm  for  contracts  made  or  acts  done  contrary  to 
these  known  restrictions,  unless  they  are  subsequently  ratified  by 
all  the  partners.  But  articles  of  copartnership  are  in  no  sense 
public  documents,  and  in  practice,  third  parties  dealing  with  a 

'Ante,  §  SSI. 
*Ante,  §  555,  et  seq. 
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firm  rarely  know  their  terms.  The  pubhc,  ordinarily,  must  judge 
of  a  partner's  powers  from  the  scope  of  the  business,  as  already 
defined.  For  this  reason,  third  parties  dealing  with  the  firm 
through  any  of  its  partners  are  not  affected  by  such  restrictions 
in  the  articles  unless  they  are  aware  of  them. 

§  695.  Dissent  of  one  or  more. — Within  certain  limits  a  ma- 
jority may  dissent  from  a  particular  act  or  contract  proposed  to 
be  made  on  behalf  of  the  firm,  and  third  parties  with  notice  who 
afterward  deal  with  one  partner  in  opposition  thereto,  cannot 
hold  those  who  object.  If  the  firm  consists  of  two,  the  known 
dissent  of  one  probably  has  the  same  effect.  A  minority,  how- 
ever, cannot  thus  control  the  majority.'^ 

§  696.  Torts  of  the  partners — Fraud.-Y-As  each  partner  is  the 
agent  of  the  firm,  the  firm  is  liable  for  the  torts  of  any  partner 
committed  by  him  while  acting  within  the  scope  of  its  business, 
upon  the  general  principles  of  the  law  of  agency. "/(But  for  the 
torts  of  one  partner,  not  committed  within  the  scope  of  the  busi- 
ness or  specially  authorized,  the  firm  is  not  liable.^  The  firm  is 
liable  for  the  frauds  of  a  partner  committed  while  acting  within 
the  scope  of  his  apparent  authority,  though  the  other  partners 
were  entirely  innocent.  Thus  the  firm  is  liable  for  the  fraud  of 
one  partner  in  a  sale  of  property  which  it  holds  for  sale,  or  fur 
his  fraudulent  substitution  of  inferior  articles  for  those  pur- 
chased by  a  customer,  or  for  the  misapplication  or  conversion 
of  property  held  in  trust  by  the  firm. 

§  697.  Extent  of  partner's  liability  upon  contract. — Every 
member  of  an  ordinary  partnership  is  hable  to  the  utmost  farthing 
of  his  property  for  the  debts  and  engagements  of  the  firm.  This 
does  not  mean  that  the  partners  may  be  sued  separately.  When 
judgment  has  been  recovered  against  the  partners  jointly,  how- 
ever, the  creditor  is  under  no  obligation  to  levy  upon  the  property 
of  the  firm,  but  may  levy  upon  the  separate  property  of  the 
partners.  Neither  need  he  levy  ratably  upon  the  property  of 
all  the  partners,  but  may  select  any  one  or  more  of  them,  and 

'Ante,  §  677. 
'  Ante,  §  613. 
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levy  execution  against  him  or  them  until  the  judgment  is  satis- 
fied, leaving  all  questions  of  contribution  to  be  settled  between  the 
partners  themselves.' 

^Even  though  a  partner  retires  from  the  firm  under  an  agree- 
ment that  the  partners  continuing  the  business  shall,  alone  or  to- 
gether with  the  incoming  partner,  if  any  there  be,  assume  and 
pay  the  partnership  debts,  such  agreement  does  not  bind  firm 
creditors  or  aflfect  their  rights  against  the  retiring  partner  unless 
the  creditors  become  parties  to  the  agreement.)  And  where  one 
partner  retires,  and  the  creditors  agree  to  release  him  and  look 
to  the  partners  who  remain  in,  the  agreement  has  been  held  void 
by  some  courts  on  the  ground  that  the  release  was  without  con- 
sideration. But  this  is  contrary  to  the  weight  of  modern  author- 
ity. In  any  case  the  retiring  partner  has  a  right  to  indemnity 
from  his  late  associates  if  he  is  compelled  to  discharge  a  firm 
indebtedness  against  which  they  have  agreed  to  save  him  harm- 
less, and  by  many  authorities  he  is  deemed  their  surety  merely 
as  to  creditors  having  notice  of  the  facts,  so  that  he  will  be  re- 
leased from  liability  by  an  extension  of  time  to  them  without  his 
consent.* 

'  Statutes  in  many  states  authorize  Limited  Partnerships  in  which  the 
liability  of  all  but  the  active  or  managing  partner  or  partners  is  limited 
to  their  investments.  These  are  practically  superseded  under  liberal  in- 
corporation laws.  A  Uniform  Limited  Partnership  Act  has  been  suggeste«f 
but  has  been  adopted  only  in  Alaska,  Illinois,  Maryland,  Tennessee,  Penn- 
sylvania and  Virginia. 

'Whitcomb  v.  Converse,  119  Mass.  3S,  20  Am.  Rep.  311. 


CHAPTER  XL. 

DISSOLUTION    AND    ITS    CONSEQUENCES. 

§  698.  Dissolution  by  mutual  consent. — A  partnership, 
whether  at  will  or  for  a  fixed  term,  may  be  dissolved  at  any  time 
by  agreement  of  all  the  partners.  Such  an  agreement  may  be  ex- 
press, or  it  may  be  implied,  as  where  all  the  partners  join  in 
winding  up  its  affairs  and  distributing  its  assets. 

§  699.  By  act  of  one  partner — Partnerships  at  will.-^A  part- 
nership, formed  for  no  specified  time  is  called  a  partnership  at 
will,  and  may  be  dissolved  at  any  time  by  any  partner,  who  may 
withdraw  at  pleasure  even  against  the  will  of  his  associates.  If 
a  partnership  for  a  definite  time,  which  has  expired,  is  continued 
without  further  agreement,  it  is  a  partnership  at  will,  and  all  the 
terms  of  the  original  agreement,  except  as  to  time,  remain  in 
force./ 

It  must  not  be  understood,  however,  that  where  no  time  is 
directly  specified  during  which  the  partnership  is  to  continue,  it 
is  necessarily  a  partnership  at  will,  if  it  clearly  appears  that  the 
partnership  is  to  continue  until  certain  objects  are  accomplished, 
one  partner  cannot,  without  the  assent  of  the  others,  withdraw 
before  its  purposes  are  efifected,  without  liability  to  his  associates, 
as  where  a  partnership  is  formed  to  construct  a  railroad  or  build 
a  ship. 

The  partner  who  withdraws  from  a  partnership  at,  will  must 
in  some  way  notify  his  copartners  of  his  intention  to  dissolve. 
The  dissolution  dates  from  the  notice  and  not  from  the  time  when 
the  partner  determines  to  withdraw. 

If  the  articles  provide  for  dissolution  upon  specified  notice  it 
may  of  course  be  dissolved  by  the  giving  of  such  notice,  as  fol- 
lows: 

(298) 


§  700  Dissolution  and  Its  Consequences.  299 

Notice  by  Partner  to  his  Copartners  of  Intention  to  Retire  from  the 

Partnership. 

(Place  and  date.) 

Gentlemen — Being  desirous  wholly  to  determine  our  present  partner- 
ship, so  far  as  relates  to  myself,  on  the day  of next,  and  to 

retire  from  the  same  on  that  day,  I  hereby,  pursuant  to  the  power  en- 
abling me  so  to  do  contained  in  our  deed  or  articles  of  partnership,  dated 
the day  of ,  ig — ,  give  you  notice  in  writing  of  such  my  de- 
sire; and  I  declare  that  our  partnership  shall,  so  far  as  relates  to  myself, 

be  hereby  ivholly  determined  on  the  said day  of ,  and  that  I 

shall  retire  from  the  same  on  that  day.  • 

To  Messrs.  .  (Signature.) 

Same — Partnership  at  Will. 

Gentlemen — /  hereby  notify  you  that  I  elect  to  dissolve  and  determine 
forthwith,  so  far  as  I  am  concerned,  the  partnership  at  will  heretofore 
existing  between  us,  and  hereby  retire  from  the  same.  (Signature.) 

§  700.  Same — Partilership  for  a  fixed  time. — Whether  one 
member  of  a  partnership  for  a  fixed  time  may  withdraw  before 
that  time  has  expired  and  thus  dissolve  the  firm  against  the  will  of 
his  associates,  is  a  question  upon  which  the  courts  have  differed. 
^It  is  now  the  prevaiHng-  view  that  there  is  no  such  thing  as  an 
indissoluble  partnership ;  and  while  one  member  of  a  partnership 
for  a  fixed  term  has  the  power  to  withdraw  before  the  expiration 
of  such  term,  and  thus  to  dissolve  the  firm,  he  has  not  the  right 
to  withdraw  without  the  consent  of  his  copartners.  If  he  does 
so  he  will  be  liable  to  his  associates  in  an  action  for  damages.^A 
court  of  equity  will  seldom,  if  ever,  decree  a  specific  performance 
of  an  executory  contract  of  partnership,  or  interfere  by  injunc- 
tion to  hold  reluctant  partners  together. 

§  701.  Dissolution  by  decree  of  court. — Courts  of  equity  have 
power,  in  a  proper  case,  to  dissolve  a  partnership  before  the  time 
•  fixed  for  its  continuance  has  expired.  But  they  will  only  do 
so  for  cause  shown,  and,  usually,  only  at  the  suit  of  an  injured 
partner  or  in  cases  of  serious  dissensions.  In  such  suits  a  re- 
ceiver is  usually  appointed  to  collect,  preserve  and  distribute  the 
partnership  assets.  The  following  are  common  grounds  for  de- 
creeing a  dissolution: 

(a)  Misconduct. — The   wilful    misconduct   of    a   partner,    so 
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gross  as  to  endanger  the  prosperity  of  the  firm  and  destroy  mu- 
tual confidence,  persistent  violation  of  the  partnership  articles, 
habitual  absence,  fraudulent  conduct  toward  the  firm,  habitual 
drunkenness,  and  competing  with  the  firm,  have  all  been  held  suffi- 
cient to  warrant  a  decree  in  favor  of  the  injured  partner. 

(b)  Hopelessness  of  success. — As  the  object  of  a  partnership 
is  profit,  if  profit  is  clearly  impossible  owing  to  the  hopeless  con- 
dition of  firm  business  the  continuance  of  which  would  involve 
the  partners  in  almost  certain  loss,  a  dissolution  will  be  decreed. 

(c)  Chronic  quarreling  and  hostility. — While  equity  will  not 
decree  a  dissolution  of  partnership  for  petty  quarreling  and  oc- 
casional outbursts  of  temper  and  differences  of  opinion,  it  will 
do  so  if  the  quarrels,  differences  and  dissensions  are  of  so  serious 
a  nature  as  to  make  reconciliation  impossible  and  prosecution  of 
business  impracticable,  and  it  will  do  this,  as  a  rule,  without  in- 
quiring which  partner  was  most  to  blame. 

(d)  Fraud  and  deception. — One  induced  to  enter  into  a  part- 
nership through  the  fraud  of  his  copartner,  is  entitled  to  a  decree 
dissolving  the  firm,  and  to  a  return  of  his  capital  and  advances, 
provided  he  acts  promptly  upon  discovering  the  fraud. 

(e)  Insanity.— Th&  insanity  of  a  partner  does  not,  by  the  weight 
of  authority,  operate  ipso  facto  as  a  dissolution.  It  is  a  cause  for 
dissolution,  however,  if  it  is  shown  to  be  permanent,  in  which 
case  a  court  of  equity  will  decree  a  dissolution.  But  if  the  in- 
sanity is  merely  temporary,  a  decree  will  usually  be  refused. 

Events  JVhich  Dissolve  the  Firm  Without  Decree. 

§  702.  Death. — The  death  of  a  partner  dissolves  an  ordinary 
partnership  instantly  and  for  all  purposes,  and  this  is  usually  so, 
even  though  the  articles  provided  for  a  continuance  of  the  part- 
nership by  the  executors  or  administrators  of  the  deceased.  The 
latter  are  not  bound  to  come  in  under  such  an  arrangement,  and 
even  if  they  do  the  partnership  seems  properly  to  be  regarded  as 
a  new  firm,  rather  than  the  continuation  of  the  old.  The  wisdom 
of  provisions  for  continuance  after  death  is  doubtful. 

^n  statutory  joint  stock  companies  and  in  corporations  death 
works  no  dissolution,  and  the  same  is  generally  true  of  the  trans- 
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fer  of  the  interest  of  individual  members  by  sale  or  assignment 
of  their  interests,  though  the  other  members  do  not  consent 
thereto. 

§  703.  Marriage. — At  common  law  the  marriage  of  a  female 
partner  dissolves  the  firm.  At  present  this  rule  is  abrogated  by 
statutes  in  many  states,  and  marriage  has  no  effect  upon  the  con- 
tract capacity  or  property  rights  of  the  female.  But  the  inter- 
marriage of  copartners  has  been  held  to  dissolve  the  firm,  even 
under  the  most  liberal  of  these  statutes,  though  the  weight  of 
authority  is  the  other  way. 

§  704,  War. — A  declaration  of  war  effects  an  immediate  and 
total  dissolution  of  a  partnership  existing  between  residents  of 
the  antagonistic  states.  The  duty  of  partners  to  account  to  each 
other  and  pay  over  profits  earned  before  the  declaration  of  war 
is  not  discharged,  but  revives  and  may  be  enforced  upon  a  re- 
turn of  peace. 

§  705.    Sale  of  all  the  firm  property  or  of  a  partner's  interest. 

A; — Where  the  entire  share  of  a  partner  is  sold  to  a  stranger,  either 
voluntarily  or  on  execution,  this  dissolves  the  partnership,  whether 
it  is  at  will  or  for  a  fixed  time.^^ 

The  sale  or  total  destruction  of  all  the  property  of  the  firm,  the 
dealing  in,  or  management,  or  operation  of  which  constituted  its 
sole  business,  dissolves  the  firm. 

§  706.  Bankruptcy. — A  judgment  of  bankruptcy  against  the 
firm,  or  any  of  its  members,  dissolves  it.  The  same  is  true  where 
the  firm  makes  a  voluntary  assignment  of  all  its  property  for 
the  benefit  of  its  creditors  or  a  member  of  the  firm  assigns. 

§  707.  Completion  of  enterprise. — The  completion  of  the  en- 
terprise for  which  a  partnership  was  formed  terminates  it,  as 
does  the  expiration  of  the  period  for  which  it  was  formed,  un- 
less it  is  continued  by  mutual  consent. 

§  708.  Purchase  of  partner's  interest  by  copartner. — One 
partner  may  purchase  the  interest  of  hii  copartner.     If  he  buys 

'  Compare  sees.  26  and  27  of  the  Uniform  Act,  which  make  some  radical 
changes  in  the  law. 


302  Commercial  Law.  §  709 

the  entire  interest,  and  the  selling  partner  retires,  this  operates 
as  a  dissolution.  But  if  the  selling  partner  continues  to  act  as  a 
partner,  contributing  his  labor  and  skill  and  sharing  in  the  profits, 
the  firm  is  not  dissolved. 

§  709.  Notice  of  dissolution.-^Though  a  firm  may  be  dissolved 
as  between  the  persons  composing  it,  it  may  be  deemed  to  con- 
tinue as  to  third  parties  having  no  notice  or  knowledge  of  the 
dissolution.  As  to  these,  the  partners,  having  once  become  known 
as  such,  cannot  suddenly  and  secretly  terminate  their  relations 
and  escape  liability  for  acts  and  contracts  within  the  scope  of  an 
agency  which  apparently  continues  to  exist.  The  partners  must 
take  proper  steps  to  make  the  dissolution  known,  otherwise  they 
may  be  bound  to  third  parties  who  give  credit  to  their  late  asso- 
ciates in  the  belief  that  the  partnership  still  subsists.  ^ 

§  710.  When  notice  is  necessary. — No  notice  is  necessary 
when  dissolution  takes  place  by  judicial  decree,  or  by  operation  of 
the  law,  as  in  case  of  war,  death  or  bankruptcy.  A  dormant 
partner  who  retires  need  not  give  notice  except  to  those  who 
knew  of  his  membership  in  the  firm.  In  all  other  cases  notice  is 
necessary. 

§  711.  What  sufficient  notice — Former  dealers.-^Former 
dealers,  or  those  who  have  previously  given  credit  to  the  firm,  as 
by  selling  it  goods  upon  credit,  or  lending  it  money,  or  indorsing 
or  discounting  its  paper,  are  entitled  to  actual  notice  of  dis- 
solution, which  is  generally  given  by  mailing  or  delivering  to 
them  personally  a  written  or  printed  notification.^ 
(Non-dealers  are  those  who  have  dealt  with  the  firm  on  cash 
basis  or  who  have  never  dealt  with  it  at  all.  These  should  be  noti- 
fied of  dissolution  by  advertisement  in  a  newspaper  of  general  cir- 
culation at  the  place  where  the  business  is  carried  on.  Actual 
knowledge  of  dissolution,  however  it  may  have  been  acquired,  is 
sufficient,  whether  the  party  to  whom  it  is  brought  home  be  a 
former  dealer  or  not.  ) 

If  the   parties   continue   to   hold   themselves    out   as    partner? 
after  notice  of  dissolution  has  been  given,  they  may  still  be  liable 
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on  the  ground  of  holding  out  upon  new  contracts  made  by  thdr 
late  partners. 

The  following  notice  of  dissolution  is  sufficient  whether  pub- 
lished or  sent  to  "former  dealers." 

Notice  to  Third  Parties  of  Dissolution  of  Partnership. 

Indianapolis,  July  i,  1907. 
To  Whom  it  May  Concern: — 

Please  take  notice  that  the  copartnership  heretofore  existing  between 
Harvey  D.  Lydon  and  Albert  A.  Small,  under  the  firm  name  of  Lydon  & 
Co.,  and  doing  business  at  Indianapolis,  Indi^jna,  has  been  this  day  dis- 
solved by  mutual  consent.  Hariigy  D.  Lydon  has  retired  from  said  Arm 
and  business,  but  the  said  Albert  A.  Small  will  continue  the  business  at 
the  same  place  in  his  own  name.  Respectfully, 

Harvey  D.  Lydon, 
Albert  A.  Small. 
This  last  notice  may  be  sent  to  former  dealers  or  published,  or  both.    If 
the  continuing  partner  is  to  assume  and  pay  -firm  debts  the  notice  should  so 
state  and  should  be  given  personally  to  firm  creditors. 

§  712.  Effect  of  dissolution  upon  powers  of  partners. — After 
dissolution,  the  partners  are  no  longer  the  agents  of  the  firm  to 
carry  on  its  business  in  the  ordinary  way.  They  have  still  some 
powers,  but  these  relate  solely  to  the  winding  up  of  the  business 
and  the  distribution  of  the  partnership  assets,  and  the  making  of 
new  contracts  and  incurring  of  fresh  obligations  is  not  within  the 
implied  power  of  any  partner. 

§  713.  Who  entitled  to  participate  in  winding  up. — All  the 
surviving  partners  have  a  right  to  participate  in  the  winding  up 
of  the  firm  business.^  If  the  dissolution  was  caused  by  the  death 
of  a  partner,  however,  the  survivors  have  sole  power  to  wind  up 
the  partnership  affairs.  In  this  the  executors  or  administrators 
have  no  voice  or  authority.  >  Payment  to  them  of  a  firm  debt  is 
a  nullity  unless  the  money  comes  to  the  hands  of  the  surviving 
partners.  For  any  abuse  or  misconduct  on  the  part  of  the  sur- 
vivors, however,  the  executors  may  have  relief  in  the  courts, 
which  will,  upon  a  proper  showing  of  fraud  or  other  misconduct 
in  the  survivors,  grant  an  injunction,  appoint  a  receiver,  or  afford 
other  appropriate  relief. 

§  714.    Debts. — After  dissolution,  all  the  partners,  or  the  sur- 
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vivors,  have  power  to  receive  and  receipt  for  all  debts  due  the 
firm  and  to  apply  its  funds  to  the  payment  of  its  debts.  But  a 
partner,  after  dissolution,  has  no  right  to  release  a  firm  debt  for 
a  consideration  moving-  to  himself  personally,  or  (probably)  to 
release  it  without  consideration.  He  may,  however,  compromise 
debts  due  to  and  by  the  firm,  as  long  as  he  acts  in  good  faith  for 
the  common  benefit. 

§  715.    To  dispose  of  firm  property. — Each  partner  has  the 

power,  after  dissolution,  to  dispose  of  the  firm  assets  for  the  pur- 
pose of  paying  partnership  debts  and  converting  such  assets  into 
money  for  distribution.  Debts  and  accounts  due  the  firm  may  be 
sold  and  assigned. 

§  716.  New  debts  and  contracts. — After  dissolution  one  part- 
ner has,  in  general,  no  implied  power  to  create  any  new  contract 
or  indebtedness  whatsoever  against  the  firm.  He  cannot  exercise 
the  borrowing  power,  even  for  the  purpose  of  paying  firm  debts. 
Neither  can  he  bind  the  partnership  by  giving  a  note  for  an  old 
debt,  or  even  in  renewal  of  a  note  previously  given,  nor  is  the  late 
firm  bound  by  his  indorsement,  at  least  according  to  the  weight 
of  opinion.  Certainly  one  partner  cannot  by  indorsing  firm  paper 
after  dissolution  render  his  late  partners  liable  to  one  having 
notice  of  the  dissolution,  unless  his  indorsement  was  specially 
authorized,  though  his  indorsement  may  be  sufficient  to  pass  the 
title.  To  an  indorsee,  without  notice  of  dissolution,  the  firm  is 
liable.  Doubtless,  after  dissolution,  a  partner  may  indorse  with- 
out recourse. 

§  717.  To  perform  unfulfilled  contracts.-^If,  upon  dissolu- 
tion, there  remain  unperformed  contracts  previously  entered  into, 
the  firm  is  still  bound  to  perform  them,  and  one  partner  may  pro- 
ceed to  perform,  and  the  other  partners  wiU  be  bound  by  his  acts 
in  so  doing.  But  if  the  partners  have  bound  themselves  to  the 
performance  of  what  calls  for  the  joint  skill  of  all,  the  death  of 
one  not  only  dissolves  the  firm  but  discharges  the  contract.^ 

§  718.  Other  powers. — There  are  other  questions  connected 
with  the  implied  power  of  partners  after  dissolution  which  have 
given  rise  to  discussion.    Thus,  it  is  almost  universally  held,  that 
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one  partner  cannot,  after  dissolution,  revive  a  debt  already  barred 
by  the  statute  of  limitations.  That  he  may  prolong  the  time  of 
its  running  where  the  debt  has  not  been  barred,  is  held  in  some 
states  and  denied  in  others,  the  authorities  being  almost  equally 
divided. 

Distribution  and  Priority. 

§719.  Partner's  lien — Priority  between  joint  and  separate 
creditors. — The  so-called  lien  of  a  partner  is  nothing  more  or 
less  than  an  equitable  right  in  him  to  have  the  assets  of  the  firm 
applied  to  the  payment  of  partnership  debts,  so  as  to  exonerate 
him  from  liability  for  such  debts,  and  to  compel  the  application 
of  the  surplus  to  the  payment  of  any  balance  that  may  be  due 
him  upon  a  final  adjustment  of  the  partnership  accounts.  Or- 
dinarily, this  lien  comes  into  play  only  when  the  assets  of  the 
partnership  are  in  court  for  administration,  for  while  the  busi- 
ness of  the  partnership  is  still  being  prosecuted,  the  partners  may, 
so  long  as  they  act  in  good  faith,  sell  or  mortgage  the  firm  prop- 
erty or  (statutes  aside)  turn  it  out  in  paying  one  or  more  firm 
creditors  in  full,  though  nothing  is  left  to  pay  the  others ;  and  it 
has  even  been  held  that  it  may  be  turned  out  by  mutual  consent 
in  payment  of  the  private  debts  of  the  partners. 

§  720.  Same — Assets  in  hands  of  court. — But  when  the  firm 
assets  are  administered  by  a  court  of  equity  upon  dissolution,  or 
in  bankruptcy,  or  in  assignment  proceedings,  or  in  settlement  of 
insolvent  estates,  the  right  of  the  partners  to  have  firm  assets 
applied  to  firm  debts  operates  to  give  partnership  creditors  a 
right  to  payment  out  of  firm  property  before  the  private  cred- 
itors of  any  partner  can  have  anything  from  it.  So  if  a  private 
creditor  levies  on  partnership  property,  his  levy  holds  only  the 
share  of  the  debtor  partner  after  firm  debts  are  paid,  and  subse- 
quent levies  of  partnership  creditors  must  be  satisfied  first. 

§  721.  Same — Individual  creditors  and  individual  assets. — 
Ui5on  reasoning  not  altogether  satisfactory,  but  with  results  ap- 
parently just,  the  individual  creditors  of  a  partner  are  given  a 

20— Com.  Law. 
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reciprocal  priority  in  his  private  estate.  But  when  there  is  no 
partnership  property  and  no  living  solvent  partner,  individual 
and  firm  creditors  stand  upon  an  equal  footing. 

§  722.  Distribution  as  between  partners. — After  the  debts 
and  engagements  of  the  firm  have  been  fully  discharged,  it  re- 
mains to  be  considered  how  the  affairs  of  the  former  partnership 
are  to  be  adjusted  between  the  partners,  or  the  survivors  of 
them,  and  the  representatives  of  a  deceased  partner.  This  task 
may  be  simple  or  complicated,  depending  upon  the  circumstances 
of  the  case,  and  little  more  can  be  done  than  to  refer  to  a  few 
leading  principles.  It  is  obvious,  of  course,  that  a  correct  adjust- 
ment cannot  be  reached  without  paying  strict  attention  to  the  con- 
tract, oral  or  written,  between  the  partners. 

§  723.  Advances  by  partners. — After  the  debts  of  the  firm 
have  been  paid,,  each  partner  is  entitled  to  receive  whatever  ad- 
vances he  may  have  made  by  way  of  loan  to  the  firm,  and  what- 
ever expenses  he  may  have  incurred  on  behalf  of  the  firm  in  the 
proper  conduct  of  its  business.  But  he  is  not  entitled  to  be  re- 
paid such  expenses  or  disbursements  as  were  unauthorized  or 
clearly  unnecessary,  unless  they  were  subsequently  ratified. 

§  724.  Extra  compensation. — Ordinarily,  there  is  no  implied 
contract  to  compensate  a  partner  who  does  more  work  than  his 
copartners,  either  in  carrying  on  the  firm's  lousiness  or  in  winding 
up  its  afifairs.  The  right  to  extra  compensation  must,  in  either 
case,  arise  from  special  agreement. 

§  725.  Secret  profits — Negligence — Breach  of  duty. — A  part- 
ner who  has  obtained  a  secret  advantage  over  the  firm,  or  has 
made  profits  in  competition  with  the  firm,  may  be  compelled  to 
account  for  them  to  the  firm,  upon  dissolution,  or  previously. 

While  a  partner  is  not  liable  for  mistakes  in  judgment,  where 
he  acts  bona  fide  and  in  the  exercise  of  a  reasonable  discretion, 
he  is  chargeable  with  losses  occasioned  by  his  wilful  neglect  or 
breach  of  duty,  or  by  acts  in  violation  of  his  authority. 

§  726.    Order  of  distribution. — In  distributing  partnership  as- 
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sets,  debts  due  third  parties  having  first  been  paid,  the  following 
order  of  priority  obtains  : 

(i)  Each  partner  should  be  repaid  any  advances  he  may  have 
made  to  the  firm,  as  distinguished  from  his  share  of  the  capital. 

(2)  Each  partner  should  be  repaid  his  capital,  if  the  assets  are 
sufficient.  If  the  assets  are  not  sufficient  to  repay  capital,  then 
each  partner  is  entitled  to  his  capital  less  his  share  of  the  de- 
ficiency, which  is  a  loss. 

(3)  If,  after  repaying  advances  and  capital,  there  is  a  surplus 
or  residue,  it  is  profit,  and  must  be  divided  among  the  partners 
in  the  proportion  agreed  upon. 

If  there  is  not  enough  to  pay  non-partners  in  the  first  instance, 
the  partners  must  make  up  a  sufficient  sum  by  contributions 
among  themselves^  If  there  is  enough  to  pay  non-partners  but 
not  enough  to  repay  advances  by  the  partners  themselves,  the 
deficiency  will  be  distributed  in  such  a  way  as  to  equalize  the  loss. 
If,  after  the  repayment  of  advances  in  full,  there  is  not  enough 
to  repay  each  partner  his  full  capital,  the  deficiency  must  be  dis- 
tributed among  the  partners  as  a  loss. 

§  727.  Loss  of  capital — How  borne — Profits. — If  one  partner 
contributes  all  the  capital  and  the  other  only  skill  and  experi- 
ence, if  there  is  no  impairment  of  capital,  the  party  investing  the 
money  is  entitled  to  all  that  he  put  in,  and  the  party  who  invested 
his  knowledge  or  experience  gets  nothing,  unless  there  is  more 
than  enough  to  repay  his  copartner.  But  if,  in  such  cases,  there 
has  been  an  impairment  of  capital,  the  party  who  contributed  his 
skill  and  experience  only  must  stand  his  share  of  the  loss,  and 
must  make  it  up  by  a  contribution  to  the  partner  who  furnished 
the  capital.  It  must  be  remembered,  however,  that  where  a 
party  contributes,  not  the  property  itself,  but  only  the  use 
of  it,  the  partnership  being  in  the  profits  only,  the  capital  remains 
the  property  of  the  partner  who  put  it  in,  and  any  loss  or  destruc- 
tion of  it  falls  upon  him  as  owner.  If  nothing  be  said  in  the  part- 
nership articles,  it  is  presumed  that  profits  like  losses  are  to  be 
shared  equally,  and  this  is  so  though  the  investments  of  the  part- 
ners are  unequal. 
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REVIEW. 

PARTNERSHIP. 

1.  (a)  Define  partnership,  and  distinguish  between  the  business  and 
legal  views  of  a  firm.  (6)  'State  the  leading  and  common  incidents  oi 
partnership,    (c)   Is  a  common  stock  or  capital  essential  to  a  partnership? 

(d)  Distinguish  between  a  partner's  capital  and  his  advances  to  the  firm. 

(e)  What  is  the  liability  of  a  partner  for  the  debts  of  the  firm?  (/) 
State  generally  the  powers  of  a  partner  to  bind  the  firm,  (g)  What  is  a 
limited  partnership? 

2.  A,  who  is  engaged  in  carrying  on  a  mercantile  business,  borrows 
money  of  B,  and  promises  the  latter  a  compensation  for  its  use  equal  to 
ten  per  cent,  of  the  profits  of  the  enterprise.  Is  B  liable  as  A's  partner  for 
the  debts  of  the  business?    Slade  v.  Paschal,  67  Ga.  541. 

3.  Suppose  A  agrees  to  manage  B's  business  as  agent,  his  compensation 
to  be  one-half  the  profits.    Are  A  and  B  partners  for  any  purpose? 

4.  A  permitted  his  name  to  be  used  as  a  partner  on  the  signs,  cards, 
letter  heads  and  statements  of  the  firm,  though  he  was  not  a  member  of 
the  firm  in  fact,  (a)  Is  he  liable  as  a  partner  to  one  who  trusted  the  firm 
in  the  behef  that  he  was  actually  a  partner?  (6)  How  would  the  case 
stand  if  the  credit  had  been  given  by  one  who  never  knew  of  the  use  of 
.A's  name,  or  who  gave  credit  before  it  was  used  at  all?  Thompson  v. 
First  Nat'l  Bank  of  Toledo,  111  U.  S.  529. 

5.  The  firm  of  Oliver,  Douglas  &  Co.  is  dissolved  by  the  voluntary  re- 
tirement of  Douglas,  who  gave  nc  notice  of  his  withdrawal  except  by  ad- 
vertisement. A  party  who  had  given  credit  to  the  old  firm  gave  further 
credit  in  ignorance  of  the  change.  Can  he  hold  Douglas  liable  as  a  part- 
ner?  Abel  V.  Sutton,  3  Esp.  108;  Amidown  v.  Osgood,  24  Vt.  278. 

6.  Parties  orally  agree  to  become  partners  for  three  years.  Does  this 
bind  the  parties  to  become  partners,  or  to  remain  such  for  any  definite 
time?   See  Morris  v.  Peckham,  51  Conn.  128. 

7.  Articles  of  partnership  are  silent  as  to  the  duration  of  the  partner- 
ship or  the  proportion  in  which  profits  and  losses  shall  be  divided.  When 
may  one  partner  withdraw  without  the  consent  of  the  other,  and  how  is 
it  presumed  that  profits  and  losses  are  to  be  shared? 

8.  Parties  become  partners  under  written  articles  describing  the  business 
of  the  firm  as  printing  and  publishing.  Though  they  do  nothing  foreign 
to  that  business  at  first,  they  afterward  form  a  habit,  mutually  acquiesced 
in,  of  buying  and  selling  pianos.  Is  the  firm  bound  by  the  purchase  of  a 
consignment  of  pianos  from  one  who  knew  of  its  course  of  dealing? 

9.  If  partners  for  a  definite  time  remain  together  and  continue  business 
after  such  time  has  expired,  by  what  terms  in  the  original  articles  of  part- 
nership are  they  bound? 

10.  Partners  agree  to  share  profits  and  losses  in  proportion  to  capital. 
A's  capital  is  fixed  at  $2,000  and  B's  at  $3,000.    .\fterward  the  firm  being 
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m  need  of  money  borrows  $1,000  from  A.    How  are  profits  to  be  shared 
during  the  period  of  such  loan? 

11.  A,  who  owns  a  business  worth  $10,000,  sells  a  one-half  interest  to 
3  for  $5,000.  Does  the  $5,000  paid  by  B  for  his  share  become  the  property 
or  capital  of  the  firm  or  does  it  belong  to  A? 

12.  A  wishes  to  sell  property  to  the  firm  of  B  and  S,  and  S  secretly 
agrees  with  the  seller  that  he  will  induce  his  co-partners  to  consent  to  the 
purchase  if  he  allowed  a  commission  of  six  per  cent.  To  whom  does  the 
commission  belong?   Grant  v.  Hardy,  33  Wis.  668. 

13.  A  partner  in  a  firm  of  merchants,  being  commissioned  to  replenish 
a  certain  part  of  their  stock,  delivered  his  own  goods  to  the  firm  and  took 
pay  for  them  at  the  market  price  without  informing  his  co-partners  that 
he  was  himself  the  seller.  Is  he  bound  to  account  for  any  profit  made  in 
the  transaction?   Bentley  v.  Craven,  18  Beav.  75. 

14.  A  partner  by  fraud  induced  a  sale  of  goods  to  his  firm.  Can  his  co- 
partners who  were  innocent  of  any  wrong-doing  insist  that  the  sale 
shall  stand? 

15.  A  partner  in  a  trading  firm  borrowed  money  ostensibly  for  the  firm 
and  gave  a  firm  note  for  it.  The  lender  acted  in  good  faith,  but  the  bor- 
rowing partner  took  the  money  and  applied  it  to  his  own  use.  Is  the  firm 
bound  on  the  note?  Suppose  in  this  particular  case  the  articles  of  co- 
partnership had  contained  a  restriction  upon  the  powers  of  the  partner 
in  question  to  borrow  money  or  give  notes,  but  the  lender  was  ignorant 
of  the  fact.  Would  this  change  your  decision?  Warren  v.  French,  6  Allen 
(Mass.)  317. 

16.  A  and  B  become  partners  as  attorneys  with  no  agreement  as  to  the 
time  during  which  the  partnership  shall  continue.  A  becomes  dissatisfied 
at  the  end  of  a  month  and  notifies  B  that  he  withdraws  from  the  firm. 
Can  B  sue  A  for  thus  withdrawing? 

17.  The  firm  of  A.  &  Co.  is  dissolved  by  the  voluntary  retirement  of  A, 
who  causes  notice  of  the  dissolution  to  be  published  in  a  newspaper  of 
general  circulation  at  the  place  where  the  business  is  carried  on.  He  also 
mails  personal  notice  to  X  and  others  who  had  previously  sold  goods  on 
credit  to  the  firm.  The  written  notice  to  X  miscarries  through  no  fault 
of  A,  and  X  did  not  see  the  notice  in  the  paper  or  otherwise  have  knowl- 
edge of  it.  Is  A  liable  as  a  partner  for  goods  subsequently  supplied  by  X 
on  the  credit  of  the  late  firm?  See  supra,  Prob.  5. 

18.  A  and  B  dissolve  partnership ;  B  afterward  gives  a  note  in  the  firm 
name  to  a  firm  creditor  who  is  notified  of  the  dissolution,  on  account  of  a 
prior  debt  of  the  firm.  Has  the  creditor  any  remedy  against  the  firm  on 
the  note?   Has  he  a  remedy  on  the  original  debt? 

19.  A  invests  $1,000  in  money  and  merchandise  against  B's  skill  and 
experience,  profits  and  losses  to  be  shared  equally.  The  year's  business 
results  in  a  loss  of  $200.  Does  B  owe  A  anything,  and  if  so,  how  much? 
See  Meserve  v.  Andrews,  106  Mass.  419. 


CHAPTER  XLI. 

CORPORATIONS. 

Nature  and  Formation. 

§  728.  Importance. — Prior  to  the  Revolution,  private  corpora- 
tions for  business  purposes  were  almost  or  quite  unknown  in 
this  country.  Within  the  past  seventy  or  eighty  years,  however, 
the  utility  of  incorporated  companies  in  the  prosecution  of  busi- 
ness enterprises  has  made  them  an  almost  universal  means  of 
uniting  large  masses  of  capital  in  private  undertakings.  The 
railroad,  banking,  insurance,  lighting,  telegraph  and  telephone 
business  of  this  country  are  now  almost  wholly  in  the  hands  of 
corporations,  which  are  also  found  a  highly  efficient  and  popular 
form  of  association  for  the  prosecution  of  nearly  every  kind  of 
manufacturing  and  mercantile  business,  particularly  where  the 
capital  required  is  large  and  the  interests  to  be  united  are  many. 
The  law  as  applied  to  corporations  having  capital  stock,  there- 
fore, forms  a  large  and  important  part  of  modern  business  law. 

§  729.  Definition  and  nature. — The  most  common  conception 
of  a  corporation  is  a  collection  or  association  of  natural  persons 
joined  together  by  the  authority  of  the  state  or  government,  with 
the  capacity  of  continuous  succession,  and  endowed  with  the 
power  of  acting  in  many  respects  as  a  single  individual.  In  fact, 
from  a  strictly  legal  point  of  view,  a  corporation  is  an  artificial 
being  or  personality  possessing,  in  legal  contemplation,  and  for 
most  purjxises  of  legal  thought  and  procedure,  an  existence  sep- 
arate and  distinct  from  that  of  the  members  composing  it. 
Through  the  fiction  of  this  corporate  being  or  entity,  the  rights 
and  duties  of  the  real  persons  interested  are  adjusted  and  worked 
out,  the  corporation  furnishing  a  convenient  repository  for  the 
common  property,  and  a  convenient  agency  for  the  enforcement 
of  the  common  rights  and  duties,  as  it  remains  unaffected  in  law 
and  is  not  destroyed  or  dissolved  by  the  death  or  withdrawal  of 

(310) 
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members  and  the  substitution  of  others  in  their  stead.  The  term 
person  in  a  statute  may  therefore  include  corporations,  unless 
it  appears  that  only  natural  persons  were  meant.^ 

From  another  point  of  view  a  business  corporation,  like  a 
commercial  partnership,  is  merely  an  association  of  natural  per- 
sons joined  together  for  purposes  of  private  gain,  and  there  is 
a  growing  sentiment  that  too  strict  an  adherence  to  the  technical 
view  that  a  corporation  is  a  legal  being  or  entity  apart  from  those 
who  administer  its  affairs  and  enjoy  its  advantages,  has  been 
productive  of  harm.  But  the  fiction  of  a  corporate  entity  is  a 
very  convenient  means  of  adjusting  the  rights  of  the  real  per- 
sons interested,  and  should  be  retained  so  far  as  it  promotes 
convenience  and  leads  to  just  results.  On  the  other  hand,  where 
a  strict  adherence  to  this  fiction  would  lead  to  injustice  to  individ- 
uals and  ha;-m  to  the  public  the  courts  will  look  beyond  the  fic- 
titious being  and  take  notice  of  the  fact  that,  after  all,  a  corpora- 
tion is  a  body  of  natural  persons  who  have  duties  and  responsi- 
bilities toward  V)ne  another  and  toward  the  public,  the  observance 
of  ^hi'ch  the  fiction  of  a  separate  corporate  existence  will  not  be 
permitted  to  obstruct  or  impair. 

§  730.    The  results  of  recognizing  a  corporation  as  an  entity. 

— The  universal  recognition  by  the  courts  of  a  corporate  being 
or  entity  has  led  to  the  following  important  results : 

( 1 )  A  corporation  having  a  legal  existence  separate  and  apart 
from  that  of  its  members  is  not  dissolved  by  their  death  or  with- 
drawal and  the  substitution  of  others  for  them.^ 

(2)  It  may  take  and  hold  property  in  the  corporate  name, 
the  legal  title  to  which  is  in  it,  and  not  in  its  members  as  in- 
dividuals, either  separately  or  collectively,  and  which  it,  and  not 
its  members  as  individuals,  may  sell  and  convey. 

(3)  It  may  sue  and  be  sued  like  a  natural  person. 

(4)  Its  officers  and  agents,  though  they  may  be  elected  or  ap- 

"•  "Persons  purchasing,"  said  Lord  Cpke,  "are  of  two  sorts,  persons 
natural,  created  of  God,  and  persons  created  by  the  policy  of  man,  as  per- 
sons incorporated  into  a  body  politic."   Inst.  202,  2S0. 

'  Post,  §  752,  et  seq.  The  fact  that  a  single  individual  owns  all  the  capi- 
tal stock  does  not  make  him  the  corporation  so  that  he  may  sue  fc>r  or 
convey  its  property  in  his  own  name. 
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pointed  by  the  members  or  shareholders,  or  a  majority  of  them, 
represent  the  corporation  as  a  whole. 

(5)  Debts  incurred  and  contracts  made  in  the  corporate  name 
are  the  debts  and  contracts  of  the  corporation  itself,  and  bind 
only  its  assets  and  property.  In  the  absence  of  statutes,  there- 
fore, or  of  special  circumstances,  the  members  are  not  individually 
liable  upon  such  debts  and  contracts. 

(6)  It  may  contract  with  its  own  members  and  sue  and  be 
sued  by  them.' 

§  731.  Corporate  powers  and  attributes  in  general. — Ordi- 
narily every  corporation  has  capacity;  (a)  To  have  succession 
under  a  special  name  and  under  an  artificial  form;  (b)  to  take 
and  grant  property,  contract  obligations,  and  sue  and  be  sued 
by  its  corporate  name,  as  an  individual;  (c)  to  receive  and  enjoy 
in  common  grants  of  privileges  and  immunities;  (d)  to  have  a 
common  seal ;  (e)  to  make  by-laws.  All  of  these  powers  are 
touched  upon  later. 

§  732.  Kinds  of  corporations. — The  word  corporation  is  used 
to  describe  institutions  differing  widely  in  their  constitutions  and 
purposes.  The  classification  of  corporations  commonly  given,  in 
the  older  books,  has  now,  in  most  respects,  an  historical  rather 
than  a  practical  value,  in  this  country  at  least. 

By  far  the  most  common  classification  of  corporations  at  the 
present  day  is  into  public  and  private. 

Public  corporations*  are  governmental  institutions  created  by 
law  for  the  administration  of  the  public  affairs  of  particular  com- 
munities. To  this  class  belong,  in  a  sense,  the  state,  and  cities, 
towns,  counties,  and  school  districts.  To  the  formation  of  a  pub- 
lic corporation  the  assent  of  the  parties  incorporated  is  not  nec- 
essary, though  often  obtained. 

'  As  showing  the  legal  nature  of  a  corporation  as  a  distinct  person  or 
entity,  it  was  held  that  where  one  person  became  the  owner  of  all  the 
stock  in  a  corporation  that  an  action  of  replevin  in  his  name  for  the  re- 
covery of  chattels  belonging  to  it  must  be  dismissed.  Suit  should  have 
been  in  the  name  of  the  corporation. 

*  Beneficial  and  fraternal  organizations  have  no  capital  stock  though 
they  are  in  a  sense  for  the  pecuniary  benefit  of  their  members  through 
their  insurance  features. 
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Private  corporations/^  however,  are  such  as  are  created  to  ac- 
compHsh  some  private  end,  which,  without  incorporation,  could 
not  be  conveniently  attained.  To  this  class  belong  religious  and 
most  charitable  corporations,  as  well  as  railroad,  banking,  in- 
surance, manufacturing  and  trading  corporations.  Railroad, 
telegraph  and  canal  companies  are  sometimes  said  to  be  quasi- 
public  in  their  nature,  but  they  are  technically  private  corpora- 
tions, in  spite  of  the  fact  that  they  owe  peculiar  duties  to  the 
public  and  have  delegated  to  them  the  right  of  eminent  domain. 
The  consent  of  the  incorporators  is  always  essential  to  the  creation 
of  a  private  corporation. 

Again  corporations  are  classed  as  Non-stock  corporations, 
which  include  public  corporations,  benevolent  and  religious  cor- 
porations and  most  schools  and  incorporated  lodges,  societies  and 
clubs. 

Stock  corporations,  or  such  as,  being  formed  for  the  pecuniary 
profit  of  their  members,  have  a  capital  stock  divided  into  trans- 
ferable shares. 

These  last  now'  constitute  the  most  numerous  and  important 
class  of  corporations.  Like  ordinary  partnerships,  they  are 
formed  for  private  gain,  and  possess  a  capital  which  can  be  in- 
creased by  profits  and  diminished  or  dissipated  by  losses.  The 
shares  of  the  individual  members,  however,  unlike  those  of 
partners,  may  be  freely  transferred  without  dissolving  the  cor- 
poration or  interrupting  its  business.  The  law  of  private  busi- 
ness corporations,  therefore,  is  largely  the  law  of  stock  and 
stockholders. 

§  733.  Compared  with  partnerships. — In  ordinary  business, 
both  partnerships  and  corporations  are  treated  as  collective  bodies. 
In  law,  however,  partnership  is  a  purely  contractual  relation,  and 
partners,  as  to  each  other,  stand  in  a  position  of  special  trust 
and  confidence.  The  acts  of  one  partner  are,  in  law,  the  acts  of 
all,  and  result  in  an  obligation  which  is,  in  effect,  both  joint  and 
several.  The  death  of  one  partner  dissolves  the  firm,  as  does  the 
assignment  of  his  iriterest  in  the  concern,  or  its  seizure  by  private 
creditors.      Neither,   unless   authorized   by   statute,   can   suit   be 

'  Post.  §  738. 
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brought  by  or  against  it  in  the  partnership  name,  but  all  the  part- 
ners must  be  joined  either  as  plaintiffs  or  defendants. 

With  a  corporation  it  is  otherwise.  A  contract  between  the 
original  incorporators  is  necessary  (if  the  corporation  be  pri- 
vate), yet  an  act  of  the  legislature  is  essential  to  give  it  legal 
existence,  and  a  contract  to  form  such  an  association  without  the 
sanction  of  the  state  is  illegal  and  void.  Corporate  acts  are 
binding,  in  general,  upon  the  corporation  alone,  and  upon  such  as- 
sets as  stand  in  the  corporate  name,  and  in  this  name  it  must  sue 
and  be  sued.  In  the  absence  of  a  statute  expressly  imposing  it 
no  liability  for  corporate  debts  can  fall  upon  individual  members 
or  their  private  estates,  and  the  mere  fact  of  membership  does 
not  of  itself  give  any  member  power  to  act  as  the  agent  of  the 
company.  Change  in  the  members  of  a  corporation  does  not 
dissolve  it,  and,  though  its  entire  membership  be  renewed  any 
number  of  times,  its  legal  existence  is  not  disturbed,  nor  is  the 
legal  title  to  its  property  changed. ° 

§  734.    Howr  corporations  are  formed — Special  act  or  charter. 

— A  partnership  may  be  formed  without  special  authority  from 
the  government  by  mere  agreement  between  the  associates.  On 
the  other  hand,  nothino-  less  than  the  sovereign  power  can  create 
corporations,  and  in  this  country  they  are  created  by  the  legisla- 
ture, and  not  otherwise.' 

Our  legislatures  may  authorize  and  create  corporations  in  two 
ways:  (i)  By  special  act  or  charter;  (2)  by  general  law.' 

When  the  legislature  passes  a  statute  for  the  special  purpose 
of  authorizing  a  particular  corporation,  such  corporation  is  said 
to  be  created  by  special  charter.     But  constitutional  provisions 

'  Ante,  §  656. 

'  Congress  may  charter  corporations  or  authorize  them  under  general 
laws  where  by  so  doing  it  furthers  some  object  of  a  national  character 
within  the  purview  of  the  constitution.  National  banks  are  organized 
under  a  general  act  of  congress. 

'The  purpose  of  such  provisions  is  to  render  the  formation  of  corpora- 
tions convenient  and  speedy,  to  secure  uniformity  iij  the  law  and  equality 
of  rights,  and  also  to  prevent  the  legislature  from  corruptly  or  improvi- 
dently  granting  special  franchises  to  particular  individuals  at  the  expense 
of  the  public. 
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in  many  of  the  states  prohibit  the  formation  of  private  corpora- 
tions except  under  general  laws. 

No  certain  form  of  words  is  necessary  to  a  grant  of  corporate 
franchises,  unless  required  by  the  constitution,  so  long  as  the  in- 
tention of  the  legislature  to  grant  and  the  incorporators  to  ac- 
cept them  is  clear. 

§  735.  Incorporation  under  general  laws. — General  incorpo- 
ration laws  in  nearly  all  the  states  extend  the  right  to  form  a 
corporation,  and  to  exercise  corporate  powers,  to  all  who  comply 
with  certain  prescribed  conditions ;  and  an  association  so  formed 
is  incorporated  as  fully  as  if  it  had  been  granted  a  special  charter. 

§  736.  Same — The  usual  steps. — In  outlining  the  steps  usu- 
ally taken  to  organize  a  corporation  under  general  laws,  nothing 
more  is  intended  than  to  indicate,  in  a  general  way,  the  course 
pursued  under  the  majority  of  these  statutes.  In  forming  cor- 
porations strict  reference  should  be  had  to  the  local  law,  and 
the  assistance  of  a  competent  lawyer  should  be  sought. 

The  organization  of  a  corporation  is  set  on  foot  by  persons 
called  promoters.  These  are  simply  individuals  who  exert  them- 
se'-'^s  in  the  formation  of  a  corporation.  They  interest  such  par- 
ties as  they  desire;  a  meeting  is  called  and  a  plan  of  action  is 
agreed  upon.  If  a  stock  corporation  is  contemplated  a  part  of  the 
stock  must  usually  be  subscribed  for  and  an  organization  effected 
by  the  election  of  directors  or  trustees.  Articles  of  association 
are  then  prepared,  which  must  be  signed  and  acknowledged  by  a 
certain  number  of  corporators.  The  articles  usually  set  forth : 
(i)  The  name  of  the  corporation  f  (2)  the  purpose  for  which  it  is 
formed,  which  must  be  one  fairly  within  the  purview  of  the  stat- 
ute authorizing  the  corporation  and  lawful  in  itself;^"    (3)  the 

'The  common  restriction  as  to  the  corporate  name  is  that  it  shall  not 
contain  the  names  of  individuals  as  used  in  ordinary  partnerships. 

'"  The  statement  of  the  purposes  for  which  the  corporation  is  formed 
should  be  explicitly  and  comprehensively  stated  in  the  articles.  This  is  the 
most  important  part  of  them,  as  the  corporation  cannot  lawfully  undertake 
any  business  not  authorized  by  its  charter  (post,  §  782,  et  seq.).  The  objects 
should  not  be  too  narrowly  defined,  but  should  have  a  view  to  both  the 
present  status  and  future  expansion  of  the  business.   No  form  for  articles 
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place  or  places  where  its  business  is  to  be  carried  on;  (4)  the 
term  for  which  it  is  to  exist,  if  this  be  limited;  (5)  the  number 
of  directors,  their  names  and  residences  ;  (6)  the  names  and  resi- 
dences of  the  subscribers  for  stock  and  the  number  of  shares 
taken  by  each;  (7)  the  amount  of  capital  stock,  if  any,  and  the 
number  of  shares  into  which  it  is  divided  at  their  par  value;  (8) 
that  the  required  amount  of  capital  has  been  paid  in  to  the  treas- 
ury as  required  by  law.^^ 

Substantial  compliance  with  all  the  requirements  of  the  act  is 
necessary  to  give  the  corporation  legal  existence.  The  articles, 
together  with  the  general  law  authorizing  incorporation,  then 
become,  in  effect,  the  charter  of  the  corporation,  and  have  prac- 
tically the  same  force  and  operation  as  a  special  charter.  The 
word  charter,  when  used  hereafter,  will  therefore  be  understood 
to  include  the  articles  of  association  of  corporations  formed  under 
general  laws  and  the  statutes  defining  their  powers,  as  well  as 
special  acts  of  incorporation,  unless  a  different  meaning  is  indi- 
cated.^- 

§  737.  Liabilities  and  rights  of  promoters. — A  corporation  is 
not  liable  for  acts  done  by  its  promoters,  nor  bound  by  their  con- 

of  organization  are  given  in  this  book,  as  such  forms,  and  directions  for  in- 
corporation, are  supplied  by  the  secretary  of  state  or  other  proper  ofScer 
in  the  jurisdiction  where  incorporation  is  sought. 

'^  In  some  states  the  association  becomes  a  corporation  immediately  upon 
filing  the  certificate  or  articles  of  organization  with  the  county  clerk  or 
other  specified  officer  and  a  duphcate  with  the  secretary  of  state,  while  in 
others  public  notice  must  be  given  that  a  charter  will  be  applied  for,  after 
which  the  certificate  is  presented  to  and  passed  upon  by  some  court  or 
officer, 

"  The  question  of  where  or  under  the  law  of  what  state  a  concern  should 
incorporate,  particularly  where  it  is  of  great  magnitude,  is  often  im- 
portant to  determine.  }ilany  considerations  are  involved  in  this  connection. 
A  few  of  them  are:  (1)  may  the  incorporators  be  non-residents;  (2)  may 
directors  or  stockholders'  meetings  be  held  outside  of  the  state;  (3)  are 
the  incorporation  fees  large  or  small ;  (4)  are  voting  trusts  and  cumulative 
voting  permitted;  (5)  may  the  corporation  hold  stock  in  other  companies; 
(6)  may  stock  be  issued  for  services  as  well  as  for  cash  or  for  less  than 
its  par  value;  (7)  must  the  capital  be  fully  paid  in  before  commencing 
business;  (8)  are  stockholders  individual!)*  liable  for  corporate  debts; 
(9)  are  there  annual  franchise  taxes  or  collateral  inheritance  taxes;   (10) 
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tracts  entered  into  prior  to  incorporation,  unless  made  so  by  its 
charter,  by  statute  or  by  its  own  express  or  implied  ratification 
after  incorporation,  and  ratification  «jl1  b"  '""^p''"p'^  '^^  't  kll'^™- 
ingly  accepts  the  benefits  of  such  contracts.  yThis  rule  is  of  com- 
mon application  to  cases  of  contracts  for  preliminary  surveys,  to 
attorney's  fees  incurred  in  perfecting  the  organization,  and  the 
like.^  The  promoters,  however,  may  usually  be  held  in  some 
form  or  other  upon  such  contracts,  unless  they  exempt  themselves 
from  personal  liability  in  express  terms. 

The  right  of  promoters  to  recover  of  the  corporation  for  their 
services  and  expenses  is  the  subject  of  some  conflict.  If  the 
charter  or  general  law  declares  its  liability  they  may  recover  of 
the  corporation  when  organized.  In  other  cases  there  must  be  an 
express  promise  to  pay. 

Promoters  occupy  a  fiduciary  relation  toward  the  corporation 
and  are  liable  to  account  to  it  for  secret  profits  made  at  the  ex- 
pense of  the  company.  • 

are  the  laws  well  adjudicated  and  the  legislative  policy  toward  corporations 
unlikely  to  change;  (11)  are  the  requirements  as  to  records,  reports,  etc., 
stringent?  The  most  liberal  states  appear  to  be  Arizona,  Connecticut,  Dela- 
ware, Maine,  Nevada,  New  Jersey,  New  York,  South  Dakota,  Virginia  and 
New  Mexico. 


CHAPTER  XLII. 

OF    CAPITAL    AND    CAPITAL    STOCK. 

Ownership   and   Transfer   of  Shares. 

§  738.  Capital  and  capital  stock  distinguished. — "Capital" 
and  "capital  stock"  are  often  used  to  express  the  same  thing — 
the  property  and  assets  of  the  corporation.  But  the  term  capital 
is  more  properly  used  to  describe  the  entire  assets  of  the  company, 
in  money  or  other  property.  The  capital,  it  is  obvious,  may  in- 
crease or  diminish  with  the  varying  fortunes  of  the  company. 
Capital  stock,  however,  is  the  amount  fixed  by  the  charter  or 
articles  of  association  and  contributed,  or  authorized  or  agreed 
to, be  contributed,  by  the  stockholders  to  the  common  fund,  to 
be  used  and  managed  for  the  benefit  of  the  stockholders  and  cred- 
itors. The  actual  capital  may  vary,  but  the  capital  stock  remains 
the  same  until  it  is  increased  or  diminished  by  authority  of  the 
legislature.  The  capital  stock  is  usually  fixed  at  a  certain  sum, 
and  for  two  general  reasons:  (i)  To  obtain  credit  for  the  cor- 
poration by  indicating  to  the  public  the  extent  of  the  resources 
with  which  it  begins  business,  and  hence  its  probable  ability  to 
pay  its  debts;  (2)  to  provide  a  basis  upon  which  the  rights  of 
the  shareholders  may  be  adjusted  as  between  themselves.^ 

§  739.  Shares  of  stock  defined. — The  capital  stock  is  divided 
into  aliquot  parts  called  shares ;  and  a  share  of  stock  has  been 
defined  as  the  interest  ivJiich  the  oivner  has  in  the  management, 
profits  and  ultimate  assets  of  the  corporation.  Contrary  to  early 
opinion,  shares  of  stock  are  personal  property,  whether  they  are 

'  Stock  or  capital  stock  is  to  be  distinguished  from  the  bonds  of  the  cor- 
poration. These  last  are  the  absolute  undertakings  of  the  corporation  to 
pay  secured,  usually,  by  mortgage  upon  the  property  and  franchises  of  the 
company  and  bearing  commonly  a  fixed  rate  of  interest  to  be  paid  at  a 
definite  time.  The  bondholders,  however,  are  not  members  of  the  corpo- 
ration and  have  no  right  to  participate  in  the  management  of  its  aflfairs. 

(318) 
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declared  to  be  such  b}'  statute  or  not,  even  though  all  the  prop- 
erty of  the  corporation  itself  is  real  estate.  A  share  of  the  stock, 
therefore,  is  a  species  of  incorporeal  personal  property.^ 

§  740.  How  membership  is  acquired. — Membership  in  a  stock 
corporation  consists  simply  in  the  ownership  of  one  or  more  shares 
of  stock.  One  may  acquire  stock  in  either  of  two  ways  :  ( i )  By 
means  of  a  contract  entered  into  directly  with  the  corporation; 
(2)  by  succeeding  to  the  rights  of  one  who  was  previously  a  share- 
holder, as  by  a  purchase,  gift  or  bequest  of  the  shares.' 

§  741.  Subscriptions. — A  contract  between  the  corporation 
and  a  third  party,  by  which  the  latter  acquires  membership  in 
the  company,  is  called  a  subscription,  and  the  party  so  acquiring 
membership  is  called  a  subscriber.  Subscriptions  need  not  be  in 
any  particular  form,  independent  of  statute  or  charter  provisions, 
and  it  may  be  stated,  generally,  that  whoever  signs  an  uncondi- 
tional agreement  to  take  a  given  number  of  shares  in  a  corpora- 
tion already  formed,  becomes  a  stockholder  immediately,  subject 
to  the  conditions  named  in  the  subscription  paper  and  those  im- 
posed by  the  charter  or  the  general  law  under  which  the  corpora- 
tion was  formed.  In  practice,  stock  subscriptions  are  usually  in 
writing,  either  upon  books  of  the  corporation,  opened  to  receive 
them,  upon  the  articles  of  organization  or  otherwise.  It  is  held 
in  some  states  that  an  oral  contract  of  subscription  does  not  bind. 
Yet  many  courts  hold  otherwise,  and,  in  any  case,  the  subscriber 
would  become  a  stockholder  by  the  acceptance  of  stock  certificates 
and  participation  in  the  privileges  of  a  stockholder.  Statutes  and 
charters  may  also  point  out  particular  modes  of  subscription,  and 
these  are  given  greater  or  less  effect,  depending  upon  the  lan- 
guage of  the  law  or  charter  or  the  views  of  particular  courts. 
Great  difficulty  also  seems  to  have  been  met  with  where  the  agree- 
ment is  to  become  a  stockholder  in  a  corporation  afterward  to  V-^ 
formed.     Most  courts  hold  that  such  subscriptions  are  in  the  na- 

^  It  is  therefore  not  within  the  provision  of  the  statute  of  frauds  requir- 
ing contracts  for  the  sale  of  land  to  be  in  writing,  but  in  this  country 
they  are  generally  deemed  goods,  ware  or  merchandise  within  the  stat- 
ute.   Post,  §  826. 

'Post,  §  752,  et  seq. 
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ture  of  offers  which  may  be  accepted  by  the  corporate  authorities 
when  the  organization  is  complete,  when  they  become  binding 
upon  both  parties  forthwith.  But  this  leaves  the  subscriber  free 
to  retract  the  offer  and  the  corporation  free  to  reject  it. 

§  742.  Payment  of  subscriptions — Calls. — A  subscription  for 
shares  implies  a  contract  to  pay  for  them  whenever  payment  is 
properly  demanded  by  the  corporation,  whether  there  is  express 
promise  to  pay  or  not.* 

But  before  the  corporation  can  sue  its  stockholders  to  enforce 
payment  of  the  whole  or  any  part  of  their  subscriptions,  a 
"call"  must  usually  be  made,  unless,  by  the  terms  of  the  subscrip- 
tion, or  by  charter  or  statute,  the  time  of  payment  is  expressly 
fixed. '^  A  call  is  a  declaration  by  the  proper  authorities  of  the 
corporation,  usually  the  directors,  that  the  whole  or  some  specified 
part  of  the  subscriptions  for  stock  are  required  to  be  paid  into 
the  corporate  treasury. 

After  a  call  has  been  lawfully  made,  the  proportion  of  the 
subscription  included  therein  is  a  legal  debt  due  the  corporation, 
which  may  enforce  payment  by  an  ordinary  action  at  law ; 
corporate  creditors  may  reach  it  by  garnishment,  and  the  corpora- 
tion may  assign  it  like  any  other  debt. 

§  743.  Calb  must  be  impartial — Notice. — Calls  must  be  im- 
partial and  must  bear  upon  all  the  stockholders  alike,  in  propor- 
tion to  the  number  of  shares  each  holds." 

There  is  authority  for  and  against  the  rule  that  the  corpora- 
tion may  sue  for  subscriptions  without  first  notifying  the  stock- 
holders that  a  call  has  been  made.  By  statute,  in  some  states,  and, 
in  man)'  cases,  by  the  terms  of  the  charter  or  articles,  notice  of 
calls  must  be  given  before  an  action  against  the  stockholders 
will  lie. 

Even  before  a  call  has  been  made  the  liability  of  the  share- 

'  In  Massachusetts,  New  Hampshire  and  Vermont  it  seems  that  the 
promise  to  pay  must  be  express,  unless  the  charter  in  term  obligates  the 
subscriber  to  pay,  otherwise  the  only  remedy  of  the  corporation  for  non- 
payment of  subscriptions  is  to  declare  a  forfeiture  of  the  shares. 

"  No  call  is  necessary  if  the  stockholder  has  repudiated  his  subscription. 

'This  rule  applies  to  the  time  of  payment  as  well  as  amount  to  be  paid. 
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holders  to  contribute  the  amount  of  their  shares  is  deemed  equita- 
ble assets  of  the  corporation,  which  may  be  reached  in  equity  by 
corporate  creditors,  provided,  usually,  that  there  is  no  other  cor- 
porate property.' 

§  744.  Pa)mient  for  shares. — Ordinarily,  every  subscriber  for 
stock  is  bound  to  pay  for  his  shares,  in  money  or  money's  worth, 
at  their  full  par  value,  and  any  agreement  between  an  individual 
stockholder  and  the  managing  officers  of  the  corporation,  by  which 
such  payment  is  sought  to  be  dispensed  with  or  evaded,  is  contrary 
to  law,  and  may  be  impeached  by  corporate  creditors  and  non- 
assenting  stockholders.  So  far,  at  least,  as  creditors  are  con- 
cerned, this  results  from  the  just  and  well  established  doctrine 
that  the  capital  stock  of  a  moneyed  corporation,  whether  actually 
paid  in  or  only  contracted  to  be  paid  in,  is  a  trust  fund  for  the 
payment  of  its  debts.  ^  A  different  rule  would  enable  the  corpora- 
tion to  deceive  the  pubHc  by  an  appearance  of  wealth  which  it 
does  not  in  fact  possess.  Creditors,  in  other  words,  have  the 
right  to  insist  that  the  capital  stock  of  the  company  shall  be  fully 
paid  in  in  good  faith,  so  far  as  it  is  subscribed,  if  such  payment  is 
necessary  to  the  satisfaction  of  their  debts. 

Fictitiously  paid-up  stock  is  sometimes  called  watered  stock, 
and  all  stock  issued  as  paid  up,  but  whose  full  par  value  has  not 
been  paid  to  the  corporation,  is  watered,  to  the  extent  that  its 
par  value  exceeds  the  value  actually  paid  into  the  corporate  treas- 
ury. Such  issues  cannot  be  impeached  by  stockholders  who  par- 
ticipated in  the  transaction.  But  non-assenting  stockholders  may 
complain  and  have  such  issues  of  stock  annulled,  for  they  are  ob- 
viously unjust  to  those  who  have  paid,  or  obligated  themselves 
to  pay,  the  full  par  value  of  their  shares,  in  the  just  expectatioc 
that  others  will  do  the  like.' 

'  Post,  §  793. 

'  Post,  §  792,  et  seq. 

"Where  the  corporation  is  an  active  or  going  concern  and  in  need  of 
money  to  continue  its  business,  it  may,  in  the  absence  of  statute  forbidding, 
dispose  of  unissued  stock  at  its  market  value  though  this  be  less  than 
its  par  value,  and  not  even  creditors  can  complain  if  the  transaction  was 
really  in  good  faith.   139  U.  S,  96,  417. 

21 — Com.  Law. 
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§  745.  Same — In  what  subscriptions  may  be  paid. — Unless 
the  statute  or  charter  requires  cash,  shares  may  be  paid  for  in 
whatever  property  the  company  might  purchase  without  violating 
its  charter.  Thus,  payment  for  stock  in  a  railroad  may  be  made 
in  railroad  iron.  So,  payment  may  be  made  in  labor,  and  so  long 
as  the  company  receives  money  or  money's  worth  up  to  the  actual 
par  value  of  its  shares,  no  one  can  complain.  Of  course,  where 
the  subscription  is  not  expressly  payable  in  labor  or  property,  the 
company  may  demand  cash. 

Where  labor  or  property  are  taken  in  payment  of  subscrip- 
tions, however,  there  is  room  for  great  abuse.  Stock  is  often 
issued  for  property  or  services  estimated  at  highly  fictitious  values. 
Where  payment  is  made  in  labor  or  property,  at  an  intentiona" 
overvaluation,  creditors  and  dissenting  stockholders  may,  of 
course,  complain,  and  a  gross  and  palpable  overvaluation  is 
strong  if  not  conclusive  evidence  of  fraud.  Such  stock  is  simply 
watered.^" 

§  746.  Miscellaneous  remedies  on  subscriptions. — Statutes 
in  some  states  give  the  corporation  the  right  to  enforce  a  for- 
feiture of  the  shares  of  stockholders  who  are  delinquent  in  pay- 
ing calls.  The  remedy  thus  afforded  is  usually  cumulative  only. 
A  timely  tender  of  the  sum  due  will  usually  prevent  a  forfeiture, 
and  a  threatened  illegal  forfeiture  may  be  enjoined. 

§  747.  Defenses. — By  the  great  weight  of  authority,  subscrip- 
tions are  upon  the  implied  condition  that  the  whole  of  the  capital 
stock  be  subscribed,  unless  it  is  otherwise  specially  stipulated  in 
the  articles,  or  charter,  or  in  the  contract  of  subscription  itself. 
Unless  the  case  falls  within  one  of  these  exceptions,  therefore,  it 
is  a  good  defense  to  an  action  for  non-payment  of  calls  that  the 
full  capital  stock  has  not  been  subscribed  for. 

§  748.  Express  conditions. — A  conditional  subscription  is  one 
by  which  the  subscriber  is  not  bound  to  pay  until  after  the  per- 
formance by  the  corporation  of  some  specified  act,  or  the  occur- 
rence of  some  other  event.     Subscriptions  of  this  class  made  to 

"  Overvaluations  due  to  honest  errors  in  judgment  will  not  affect  the 
validity  of  the  stjaU  or  the  rights  of  stockholders  to  whom  it  was  issued. 
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obtain  incorporation  are  of  doubtful  validity."  Where  the  cor- 
poration is  already  formed  and  authorized  to  transact  business, 
such  subscriptions  are  valid.  But  the  condition  must  appear  in 
the  subscription  itself,  as  oral  evidence  will  not  be  admitted  to 
show  that  a  written  subscription,  absolute  on  its  face,  is  condi- 
tional merely.^^ 

§  749.  Other  defenses. — The  failure  of  a  corporation  to  ten- 
der a  certificate  of  stock  is  no  defense  to  an  action  for  calls,  for 
the  subscriber  has  a  complete  remedy  to  compel  its  issuance.  The 
insolvency  of  the  corporation  and  failure  of  the  enterprise  are  of 
course  no  defense,  particularly  when  the  money  is  needed  to  pay 
corporate  debts.  Such  defenses  as  fraud,  mistake,  infancy,  and 
the  like,  depend  very  largely  upon  general  principles. 

§  750.  Cancellation  of  subscriptions  and  release  of  sub- 
scriber.— A  subscriber  for  stock  may,  as  between  himself  and  the 
corporation,  and  other  subscribers,  surrender  his  stock  and  be 
released  from  his  liability  to  pay  in  his  subscription.  But  such 
release  will  be  valid  only  where  all  the  other  subscribers  or 
stockholders  unanimously  consent  and  is  clearly  void  as  against 
creditors. 

§  751.  Certificates  of  stock — Form  and  nature. — A  stockhold- 
er who  has  fully  paid  in  the  amount  of  his  shares,  in  compliance 
with  his  contract  of  subscription,  is  entitled  to  what  is  called  a 
stock  certificate,  or  certificate  of  shares,  and  may  sue  to  compel 
its  issue  by  the  corporate  officers,  if  it  is  improperly  withheld. 

Such  certificate  is  not  the  shares  themselves,  but  the  evidence 
merely  of  the  shareholder's  rights,  and  one  may  be  a  shareholder 
and  entitled  to  vote  and  take  dividends,  though  no  certificate  has 
ever  been  issued  to  him.  Certificates  of  stock  are  commonly  in 
the  following  form: 

Stock  Certificate  Form  Used  by  Standard  Oil  Company. 

This  is  to  certify  that  ■ ^  is  entitled  to shares  of  one  hundred  dol- 
lars each  in  the  capital  stock  of  the  Standard  Oil  Company,  transferable 

"  Some  courts  hold  such  subscriptions  valid  and  the  condition  void. 
1*  This  last  rule  is  not  everywhere  applied,  and  does  not  apply  anywhere 
if  the  subscription  is  delivered  in  escrow  to  a  stranger  to  the  corporation. 
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on  the  books  of  the  company  in  person  or  by  attorney  only  on  the  surrender 
of  this  certificate  and  the  payment  of  all  liabilities  on  the  part  of  the  holder 
to  the  company  subject  to  the  provisions  of  law  and  the  by-laws  of  the  com- 
pany. 

(Witnessed  by  signatures  of  president  and  secretary.) 

,  President. 

,  Secretary. 

(Seal.) 

§  752.  Sale  and  transfer  of  shares — Stock  transfer  act. — Like 
other  kinds  of  personal  property,  shares  of  stock  are  capable  of 
being  disposed  of,  without  restriction,  at  the  pleasure  of  the 
owner. 

A  mere  agreement  for  the  sale  and  purchase  of  shares  in  the 
future  is  governed  by  the  same  principles  which  apply  to  other 
executory  contracts  for  the  sale  of  personal  property.  Such  an 
agreement  does  not  constitute  the  purchaser  a  shareholder  until 
it  becomes  executed,  and,  upon  breach,  the  ordinary  remedy  of 
the  buyer  against  the  seller  is  by  suit  for  money  damages.  Equity 
will  sometimes  decree  specific  peformance  of  a  contract  for  the 
purchase  and  sale  of  shares,  but  not  where  the  same  stock  is  pro- 
curable in  the  market. 

An  act  to  make  uniform  the  law  of  stock  transfers  has  been 
proposed  by  the  commissioners  on  Uniform  State  Laws  and  has 
been  adopted  in  Connecticut,  Illinois.  Louisiana,  Maryland,  Mis- 
sissippi, Michigan,  New  Jersew  Xew  York,  Pennsylvania,  Ohio, 
Rhode  Island,  Tennessee,  \\'isConsin  and  Alaska.  Some  reference 
will  be  made  to  this  act  hereafter. 

§  753.  Executed  contract. — Where  a  contract  for  the  sale  of 
shares  is  fully  executed,  the  title  to  them  vests  in  the  purchaser, 
who  becomes  a  shareholder  immediately.  A  complete  novation 
of  the  contract  of  membership  is  thereby  effected.  The  outgoing 
shareholder  loses  all  right  to  participate  in  the  management  and 
profits  of  the  company,  and  is  no  longer  liable,  independent  of 
statute,  to  contribute  further  to  the  capital  of  the  concern.  The 
purchaser,  on  the  other  hand,  becomes  liable  for  calls  and  entitled 
to  vote  and  take  dividends. ^^ 

§  754.    How  transfer  effected — Form  of  assignment. — There 

"Post,  §  800. 
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are  three  steps  to  be  taken  in  a  transfer  of  shares  The  first  step 
is  the  assignment  of  the  certificate  of  shares.  In  practice,  this  is 
effected  by  a  formal  instrument  of  transfer,  usually  on  the  back 
of  the  certificate,  signed  by  the  transferrer  and  followed  by  the 
delivery  of  the  certificate  to  the  transferee.  The  assignment, 
which  is  usually  in  the  following  form,  need  not  be  under  seal : 

Form  of  Assignment  and  Transfer  on  Back  of  Stock  Certificate. 
(Standard  Oil  Co.) 

For  value  received,  I  hereby  sell,  assign,  and  transfer  unto  CharUs  Hol- 
liday,  of  Indianapolis,  tzventy  (20)  shares  of  the  capital  stock  represented 
by  the  li'ithin  certificate,  and  do  hereby  irrevocably  constitute  and  appoint 
Harry  Alter  my  attorney  to  transfer  the  said  stock  on  the  book  of  the 
■within  named  corporatiofi  with  full  power  of  substitution  in  the  premises. 
Dated  June  i2,  ig04. 

In  presence  of  RlCHARf'  Martindale. 

Leroy  Scott^ 
Witness. 
{See  appendix.) 

The  names  of  the  transferee  and  of  the  attorney,  '<\rho  is  usually 
the  secretary  of  the  corporation,  may  be  filled  in  ?t  the  time  of 
the  transfer,  or  the  spaces  for  these  names  may  be  hft  blank.  If 
they  are  left  blank  the  purchaser  may  transfer  the  certificate  to  a 
second  purchaser  by  mere  delivery,  and  these  transferr  may  con- 
tinue indefinitely.  Any  purchaser  who  desires  to  be  registered 
as  a  shareholder  is  authorized  to  fill  in  the  blanks  with  his  own 
name,  and  with  that  of  an  attorney  of  his  own  selection,  and  to 
procure  a  registry  on  the  books  of  the  company. 

§  755.  Registry  of  the  transfer. — The  second  step  is  to  pro- 
cure a  registry  on  the  books  of  the  company.  The  incorporating 
statutes  or  charters  or  the  by-laws  of  most  corporations,  provide 
that  shares  will  be  transferable  only  on  the  books  of  the  company. 
The  object  of  such  provisions  is  to  provide  the  company  and  per- 
sons dealing  with  it  the  means  of  ascertaining  who  are  the  stock- 
holders. As  between  transferrer  and  transferee,  the  transfer  is 
good  without  registry,  from  the  moment  the  certificates  are  as- 
signed. The  corporate  olificers  are  bound,  and  may  be  compelled 
to  register  as  a  shareholder  the  lawful  assignee  of  the  certificates. 
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But  before  registering  the  transfer  and  issuing  a  new  certificate 
in  the  name  of  the  transferee,  the  officers  of  the  company  should 
satisfy  themselves  that  both  the  certificate  and  the  assignment 
are  genuine.  A  record  of  issue  and  transfer  of  stock  is  com- 
monly and  primarily  made  on  the  stub  of  the  certificate  book  of 
the  company. 

§  756.    Cancelation  of  old,  issue  of  new  certificates. — The 

third  step  is  the  cancelation  of  the  old  certificate  and  the  issue 
of  a  new  one  to  the  purchaser  in  its  place  and  in  the  name  of  such 
purchaser.  The  corporation  has  a  right  in  every  case  to  insist 
upon  a  surrender  and  cancelation  of  the  old  certificate  before 
issuing  a  new  one. 

§  757.  Effect  of  failure  to  register. — As  a  general  rule,  a  cor- 
poration is  bound  to  recognize  as  its  shareholders  only  those  who 
are  registered  as  such  upon  its  books.  An  unregistered  share- 
holder cannot  vote  at  corporate  meetings.  So,  the  corporation 
is  protected  in  paying  dividends  in  good  faith  to  one  registered 
as  a  shareholder,  though  the  certificates  were  assigned  before  the 
dividend  was  declared.  So,  if  the  transfer  is  unregistered,  the 
assignor  and  not  the  assignee  may  be  liable  for  calls.  But  it  is 
usually  the  duty  of  the  assignor  of  certificates  to  account  to  the 
assignee  for  dividends  declared  and  received  subsequently  to  the 
assignment,  without  regard  to  registry.  The  holder  of  certificates 
may  be  liable  to  refund  calls  which  the  assignor  has  been  forced 
to  pay,  and  the  courts  will  compel  the  corporation  having  notice 
of  them  to  respect  the  equitable  rights  of  unregistered  share- 
holders in  the  payment  of  dividends  and  in  the  distribution  of 
corporate  assets  upon  dissolution. 

As  to  the  rights  of  creditors  of  a  registered  shareholder  who 
seek  to  reach  his  shares  by  attachment  or  execution,  after  he  has 
assigned  his  certificates,  but  before  they  have  been  registered  in 
the  name  of  the  purchaser,  the  courts  do  not  agree.  If  the  levy 
is  made  before  the  creditor  has  notice  of  the  transfer,  many 
courts  hold  that  it  is  good  against  a  prior  assignee  of  the  cer- 
tificates. Other  courts  hold  that  the  assignee  of  the  certificates 
is  protected  against  subsequent  purchasers  and  attaching  cred- 
itors. 
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§  758.  Bona  fide  purchasers  of  stock. — There  seems  to  be 
some  difference  of  opinion  as  to  whether  certificates  of  shares 
are  negotiable  or  only  gwa^i-negotiable,  or  whether  bona  fide  pur- 
chasers of  them  are  protected  in  their  right  to  the  shares  solely 
upon  the  ground  of  estoppel.  But  the  bona  fide  purchaser  of 
certificates  of  stock  from  one  who  has  procured  a  transfer  to 
himself  by  fraud  is  protected  upon  the  same  principles  that  apply 
in  cases  of  tangible  property.^*  Where  one  indorses  certificates 
with  a  blank  assignment  and  entrusts  them  to  an  agent  or  bailee, 
and  the  latter,  in  breach  of  trust,  transfers  them  to  a  bona  fide 
purchaser  fpr  value,  the  latter  may  hold  them  as  against  the 
former  owner.  But  one  who  purchases  lost  or  stolen  certificates 
of  stock,  however  innocent  he  may  be,  gets  no  title,  even  though 
they  were  indorsed  in  blank  before  the  loss  or  theft  occurred. 

The  owner  of  a  certificate  of  stock  which  is  claimed  to  have 
been  lost  may  obtain  a  new  certificate  by  giving,  to  the  corpora- 
tion security  against  the  reappearance  of  the  old  one  in  innocent 
hands.^^ 

The  rights  of  the  transferee  of  stock  in  cases  of  forgery  de- 
pend largely  upon  whether  there  has  been  a  registry  intervening 
between  the  forgery  and  the  transfer  to  himself.  If  the  corpora- 
tion has  registered  as  a  stockholder  the  holder  of  a  certificate 
forged  throughout,  or  with  a  forged  assignment,  and  issued  to 
him  a  new  and  apparently  valid  certificate,  a  bona  fide  purchaser 
of  the  latter  may  claim  all  the  rights  of  a  stockholder  as  against 
the  corporation,  y 

§  759.  Same — Shares  held  in  trust. — Shares  of  stock  may  be 
held  in  trust  by  one  person  for  the  benefit  of  another  or  others. 
Unless  expressly  authorized  to  do  so  by  the  terms  of  the  trust 
the  trustee  has  no  power  to  sell  the  stock  or  change  the  form  of 
the  investment.  Both  the  corporation  and  third  parties  who  are 
chargeable  with  notice  or  knowledge  of  the  trust  must  respect  the 
rights  of  the  beneficiary. 

''Post,  §  820. 

"  The  form  of  such  a  bond  is  given  in  the  appendix. 


CHAPTER  XLIII. 


MANAGEMENT  OF   CORPORATIONS. 


§  760.  Management  in  general. — As  a  corporation  is,  for  most 
purposes,  an  artificial  person  or  entity,  it  cannot  act  except 
through  its  members,  or  through  officers  or  agents  directly  or  m- 
directly  authorized  to  represent  it.  The  distribution  -of  the  vari- 
ous powers  and  functions  among  the  different  bodies  within  the 
corporation  and  among  its  different  officers  and  agents  therefore 
requires  some  discussion. 

§  761.    Power  of  the  majority — Scope  and  nature  of  powers. 

— Every  person  who  becomes  a  member  of  a  corporation  aggre- 
gate by  purchasing  and  holding  its  shares  agrees,  by  necessary 
implication,  that  he  will  be  bound  by  all  acts  and  proceedings 
within  the  scope  of  the  powers  and  authority  conferred  by  the 
charter  which  shall  be  adopted  and  sanctioned  by  a  vote  of  the 
majority  of  the  corporation,  duly  taken  and  ascertained  by  law. 

The  power  of  the  majority  to  bind  the  corporation,  however, 
is  derived  from  the  charter,  and  they  cannot  bind  it  by  any 
transaction  outside  the  scope  of  its  chartered  purposes.  Neither 
is  the  corporation  bound  1)>-  their  action  unless  it  is  taken  at  a 
regularly  convened  and  lawfully  conducted  stockholders'  meeting, 
or  is  subsequently  ratified.  Ordinarily,  the  acts  that  the  majority 
may  directly  do  toward  managing  the  corporation  and  shaping 
its  policy  are  few  in  number.  This  is  due  to  the  fact  that  the  di- 
rect powers  of  management  are  usually  vested  in  a  select  body  of 
men,  called  directors,  whom  the  majority  elect  in  the  hope  and 
expectation  that  it  will  carry  out  their  wishes.  The  directors 
derive  their  authority  and  discretionary  powers  from  the  charter, 
and  in  the  lawful  exercise  of  such  authority  and  discretion 
the  majority  of  the  shareholders  cannot  override  or  control  them. 

The  principal  powers  of  the  majority  are  three  in  number:  (i) 

(328) 
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The  elective  power;  (2)  the  legislative  power;  (3)  the  power  to 
decide  upon  important  changes  in  the  company's  business. 

§  762.  The  elective  power. — The  power  to  elect  the  directors 
or  managing  board  of  a  stock  corporation  is  vested  in  the  whole 
body  of  shareholders.  Usually  this  is  the  limit  of  the  elective 
power,  the  power  to  choose  a  president  and  tO'  elect  or  appoint 
other  corporate  officers  or  agents  being  vested,  as  a  rule,  in  the 
board  itself,  or  in  officers  or  agents  elected  or  appointed  by  the 
board.  This  is  a  matter  depending  largely  upon  statute  or  charter 
regulations. 

§  763.    Legislative  power   of   the   majority — By-laws. — The 

majority  may  make  reasonable  rules  for  the  internal  government 
of  the  company.  These  are  termed  by-laws,  and  when  lawfully 
enacted  are  binding  upon  all  its  members.  But  in  order  to  be 
valid  they  must  be  reasonable  and  operate  upon  all  alike  and  in 
harmony  with  the  charter  or  articles  of  incorporation  and  with 
the  general  law  of  the  land.  By-laws  are  not  binding,  as  a  rule, 
except  upon  the  members  of  the  corporation  itself.  But  third 
parties  dealing  with  a  corporation  with  knowledge  of  a  by-law 
governing  the  conduct  of  its  business  will  usually  be  bound  there- 
by on  the  assumption  that  it  forms  a  part  of  the  contract  by 
reason  of  assent  implied  from  silence,  or  that  it  constitutes  a 
known  limitation  upon  the  powers  of  the  officer  or  agent  with 
whom  they  deal.  Persons  having  no  notice  or  knowledge  of 
corporate  bv-laws  are  not  usually  bound  by  them.  In  this  respect 
a  mere  by-law  differs  from  a  provision  of  the  charter  or  articles 
of  association.^ 

'  Post,  §  783.  If  the  stockholders  are  few  and  all  of  them  are  directors 
the  by-laws  may  be  brief  and  simple.  If  the  business  is  extensive  and  in- 
tricate and  the  stockholders  many,  they  should  cover  all  matters  important 
to  the  internal  regulation  of  corporate  affairs.  In  such  cases  they  should 
be  drafted  by  skilled  counsel.  Usually  they  will  cover  (1)  the  matter  of 
corporate  meetings  and  time  and  notice  thereof ;  (2)  the  issue  and  trans- 
fer of  stock;  (3)  the  directors  and  other  officers  and  their  powers  and 
duties;  (4)  provision  for  a  common  seal;  (5)  dividends;  (6)  amend- 
ments. An  excellent  simple  form  for  by-laws  will  be  found  in  Wood's 
Modern  Business  Corporations,  together  with  the  by-laws  of  the  U.  S.  Steel 
Corporation. 
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§  764.  Changes  in  the  company's  business. — A  majority  of 
the  shareholders  may  sometimes  exercise  power  in  deciding  upon 
important  changes  in  the  company's  business.  But  the  power  to 
do  so  is  usually  conferred  by  statutes,  which  often  require  the 
action  of  more  than  a  mere  majority  in  the  ordinary  sense  of  the 
term.  In  the  absence  of  statute  or  a  provision  in  the  charter  or 
articles,  the  majority  can  not  bring  about  a  consolidation  with 
another  company,  consent  to  a  materia]  and  fundamental  change 
in  or  amendment  to  the  company's  charter  or  articles  of  organi- 
zation, or,  according  to  most  authorities,  surrender  its  franchises 
to  the  state. 

§  765.  Corporate  meetings. — The  majority  can  bind  the  com- 
pany by  its  vote  only  when  acting  at  a  regularly  convened  and 
lawfully  conducted  corporate  meeting.  We  will,  therefore,  in  a 
general  way,  consider: 

( 1 )  What  constitutes  a  majority  of  the  stockholders  empowered 
to  bind  the  company,  and 

(2)  How  the  meeting  should  be  called  and  conducted  in  order 
that  its  action  may  be  binding  upon  the  corporation  or  any  of  its 
members  who  dissent. 

§  766.  Majority — Quorum. — If  the  meeting  is  properly  called 
it  is  not  necessary  that  all  the  stockholders  be  present.  In  the 
absence  of  a  by-law,  or  of  statutes,  or  charter  provision  to  the 
contrary,  those  who  actually  assemble  at  a  corporate  meeting, 
regularly  and  properly  convened,  constitute  a  quorum  for  the 
transaction  of  business,  and  the  majority  of  votes  cast  by  them 
will  determine  the  action  of  the  corporation.  But  it  is  commonly 
provided  that  a  numerical  majority  of  the  stockholders,  or  those 
who  hold  the  majority  of  the  outstanding  stock,  shall  constitute 
a  quorum. 

At  common  law  each  member  of  the  corporation  had  a  vote 
and  a  majority  meant  a  numerical  majority.  But  now,  by  statute 
in  most  states,  or  by  charter  or  by-law,  or  by  well  established 
usage,  each  shareholder  has  one  vote  for  each  share  of  stock  that 
he  owns.  A  majority,  therefore,  commonly  means  not  a  definite 
number  of  persons,  but  a  definite  number  of  shares,  usually  the 
majority  of  shares  legally  voted. 
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§  767.  Cumulative  voting. — The  constitutions  or  statutes  of 
several  states  provide  for  what  is  called  cumulative  voting,  where- 
by it  is  possible  for  a  minority  in  interest  to  elect  to  the  board  of 
directors  a  minority  of  their  own  choosing'.  Each  stockholder 
may  cast  for  one  director  a  number  of  votes  equal  to  the  number 
of  his  shjires  multiplied  by  the  whole  number  of  directors  to  be 
voted  for. 

§  768.  Voting  by  proxy. — At  common  law  the  shareholder 
must  vote  in  person.  Now,  by  statute,  charter  or  by-law  a  share- 
holder may  appoint  a  person  called  a  proxy  to  vote  his  shares  for 
him.  Such  an  authority  is  usually  conferred  by  a  writing,  also 
called  a  proxy,  as  to  the  genuineness  of  which  the  corporate  offi- 
cers may  require  reasonable  evidence. 

The  following  is  a  simple  form  of  proxy  limited  as  to  time. 
The  omission  of  the  words  between  brackets  would  make  it  un- 
limited in  the  latter  respect : 

,  t_ '  Proxy. 

I,  the  undersigned,  do  hereby  appoint  and  constitute my  true 

and  lawful  attorney  in  fact  to  represent  me  at  any  and  all  meetings  of  the 

stockholders  of  the  . . . ". company  [held  on  or  before  December  si, 

1905]  hereby  granting  him  full  power  and  authority  to  act  for  me  at  such 
meetings,  and  in  my  name  and  stead  to  vote  the  stock  in  said  company 
belonging  to  me  and  standing  to  my  name  on  the  company's  books,  with 
like  authority  and  effect  as  I  might  do  if  personally  present  at  any  such 
meeting.        ■, 

Witness  my  hand  and  seal  this day  of ,  1905. 

In  presence  of Signed (Seal.) 

§  769.  Who  may  vote. — Ordinarily,  only  registered  shares  can 
be  voted.  A  trustee  of  shares  has  a  right  to  vote  them  as  a  part 
of  his  power  to  manage  the  trust  property.''    But  a  pledgee  of 

^What  are  termed  voting  trusts  are  recognized  in  some  states  though 
in  others  they  are  deemed  contrary  to  public  poHcy  and  void.  Under  them 
the  majority  shareholders  transfer  their  stock  to  a  trustee  or  trustees  with 
power  to  vote  the  same  during  a  specified  period.  These  trusts  have  been 
upheld,  when  formed  for  an  honest  purpose,  in  New  York,  New  Jersey, 
Illinois,  Alabama  and  California. 
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stock  has  no  right  to  vote  it  as  against  the  pledgor  unless  the  con- 
tract or  a  statute  authorizes  him.  A  partner  may  vote  shares 
held  by  the  firm,  and  an  executor  may  vote  those  held  by  the 
estate.  The  corporation,  however,  cannot  vote  its  own  unissued 
shares,  or  even  such  shares  as  were  previously  issued  and'  sub- 
sequently acquired  by  it. 

§  770.  Place  of  meeting. — While  the  directors  may  meet  else- 
where, in  the  absence  of  statute,  the  stockholders  must  meet 
within  the  state  of  incorporation  unless  the  statute  authorizes 
them  to  meet  elsewhere. 

§  771.  Who  may  call  meeting. — The  question  of  who  may  call 
a  meeting  of  stockholders  has  apparently  b€en  left  by  statutes 
and  decisions  at  very  loose  ends.  But  the  power  undoubtedly 
resides  in  the  directors,  who,  if  they  neglect  to  act  for  the  pur- 
pose of  perpetuating  themselves  in  office,  may  be  compelled  by 
the  courts  to  call  a  meeting. 

§  772.  How  the  meeting  is  called — Notice. — As  each  share- 
holder has  a  right  to  be  present  at  a  corporate  meeting,  not  only 
for  the  purpose  of  casting  his  vote,  but  to  enable  him  to  exert  his 
influence  by  argument  and  persuasion  upon  his  fellow-members, 
every  shareholder  must  be  properly  notified  of  every  meeting  be- 
fore it  is  held.  If  the  charter  or  by-laws  fix  the  time  and  place 
of  regular  meetings,  this  is  notice  enough,  but  if  extraordinary 
business  is  to  be  transacted  at  a  regular  meeting,  special  notice 
must  be  given,  specifying  the  nature  of  the  business  to  be  done. 
If  the  meeting  is  special,  notice  must  be  given  to  every  member, 
specifying  the  time  and  place  of  holding  it  and  the  nature  of  the 
business  to  be  transacted.  Matters  not  mentioned  in  the  notice 
cannot  lawfully  be  acted  upon. 

Notice  of  Stockholders'  Annual  Meeting. 

Office  of  the   Company,  No street. 

Chicago,  III.,  December  31,  1905. 
Dear  Sir: — Notice  is  hereby  given  that  the  annual  meeting  of  the  stock- 
holders of  the  Company  unll  be  held  at  the  office  of  the  com- 
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pany.  No street,  Chicago,  III.,  at  12  o'clock  M.  on  Tuesday, 

January  12,  igos,  for  the  election  of  directors  and  the  transaction  of  such 
other  business  as  may  come  before  the  meeting. 

The  stock  transfer  books  of  the  company  will  he  closed  at  5  P.  M.  on 
January  12,  1905,  and  remain  closed  until  the  end  of  said  meeting  of 
stockholders.  John  Johnson,  Secretary. 

Notice  of  .Stockholders'  Special  Meeting. 

Office  of  the Company,  No street. 

Chicago,  III.,  September  i,  1912. 

Notice  is  hereby  given  that  pursuant  to  the  call  of  the  president  (or  di- 
rectors, as  the  case  may  be)  a  special  meeting  of  the  stockholders  of  the 

Company  will   he   held  in   the   office   of   the   company.  No. 

street,  Chicago,  III,  at  2  o'clock  P.  M.  on  Tuesday,  Septem- 
ber i2th,  1912,  for  the  purpose  of  considering  and  acting  on  a  proposed 
resolution  authorising  the  issue  of.  bonds  by  the  company  to  the  amount 
of  $50,000,  and  the  execution  of  a  mortgage  on  the  company's  property 
securing  them,  a  copy  of  which  resolution  reads  as  follows:  (here  recite 
the  resolution.) 

Also  for  the  transaction  of  any  and  all  business  pertaining  to,  or  neces- 
sary in  connection  with  the  issue  of  such  bonds  and  execution  of  such 
mortgage. 

By  order  of  the  president. 

John  Johnson,  Secretary. 

But  it  is  immaterial  that  no  notice  was  given,  or  that  the  no- 
tice given  was  defective,  if  all  the  shareholders  are  present  and 
participate  in  the  meeting  without  objection.  So,  if  all  the  share- 
holders subsequently  acquiesce  in  what  was  done,  the  defect  is 
waived  as  to  all,  and  no  shareholder  can  complain  who  actually 
participated  in  a  meeting  irregularly  convened,  and  so  if  notice 
of  such  meeting  is  duly  waived  by  them. 

Stockholders'  Meeting — Waiver  of  Notice. 

The  undersigned,  being  all  the  stockholders  of  the  Com- 
pany, owning  respectively  the  number  of  shares  of  stock  set  opposite  our 
respective  names,  do  hereby  consent  to  the  holding  of  a  meeting  of  the 
stockholders  of  said  company  on   this  gth   day  of  September,   190S,  at  3 

P.  M.  in  the  office  of  the  said  company.  No street.  New  York, 

for  the  purpose  of  (here  insert  purpose  of  meeting)  and  the  transaction 
of  any   and  all   business  incident  thereto.    And  we  severally   waive   all 
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further   notice   of  such   meeting,   and   consent   to    the   consideration   ana 
transaction  of  such  busitiess. 

Witness  our  hands  this  5th  day  of  September,  igos 
Names,  Number  of  shares  owned. 

John  Jones 25  shares 

William  Marks 75  shares 

Thomas  Smith 100  shares 

Officers  and  Agents — Their  Powers,  Duties  and  Liabilities. 

§  773.  The  directors. — The  active  management  of  the  corpo- 
rate business  and  affairs  is  vested,  as  we  have  seen,  in  a  select 
body  of  men  called  directors  or  trustees,  chosen  by  the  major- 
ity in  the  manner  prescribed  by  law.  The  directors  should  be  men 
of  probity,  good  judgment  and  practical  business  knowledge  and 
experience,  and  are  presumed,  at  least,  to  be  chosen  because  they 
possess  these  qualifications. 

In  all  business  corporations  directors  must  usually,  by  statute 
or  charter,  be  shareholders.  Unless  otherwise  provided,  owner- 
ship of  a  single  share  is  sufficient. 

§  774.  Term  of  office. — This  is  usually  fixed  at  a  year  or  other 
stated  period  either  by  statute,  charter,  or  by-laws.  But  a  failure 
to  elect  directors  at  the  proper  time  does  not  dissolve  the  corpora- 
tion, and  the  old  directors  hold  over  until  their  successors  are 
chosen. 

A  director  who  abuses  his  trust  may  usually  be  removed  under 
some  provision  of  law  or  charter  or  by  the  courts. 

§  775.  Must  act  as  a  board. — As  a  general  rule  directors  must 
act  as  a  board  and  not  separately,  and  have  power  to  bind  the 
corporation  only  when  acting  together  as  a  board  at  a  meeting 
duly  convened.  When  not  convened  together  as  a  board,  they 
are  considered  as  acting  privately  and  unofficially,  and  the  con- 
sent of  a  majority  of  them  separately  given,  or  even  of  the  whole 
board,  has  been  held  not  binding  on  the  company. 

Usually  the  directors  can  not  delegate  their  discretionary  pow- 
ers to  any  other  body  or  individual,  either  within  or  without  the 
corporation. 

§  776.    Quorum. — Usually  the  majority  of  the  directors  con- 
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stitute  a  quorum,  and  the  majority  of  that  quorum  may  bind  the 
corporation  by  its  resolutions ;  but  this  may  be  varied  by  either 
statute  or  charter.  Acts  done  by  less  than  a  quorum  may  be 
ratified  at  a  meeting  regularly  convened. 

§  777.  Calling  the  meeting. — Every  director  has  a  right  to  be 
present  at  a  meeting  of  the  board,  to  vote  and  be  heard,  and  it  is 
the  right  of  the  shareholders  that  he  should  be.  A  meeting  of 
the  directors  must  be  held,  therefore,  upon  due  notice  or  waiver, 
and  the  sufficiency  of  the  notice  is  governed  by  principles  similar 
to  those  applicable  in  the  case  of  stockholders'  meetings. 

Notice  of  Regular  Meeting  of  Directors. 

Office  of  the  Company,  No street. 

New  York. 
Notice  is  hereby  given  thai  the  regular  monthly  meeting  of  the  hoard 

of  directors  of  the  Company  will  be  held  at  the  office  of  the 

company,  No street.  New  York,  at  2  P.  M.,  August  4,  1905. 

Dated  July  25,  190$. 

John  Johnson,  Secretary. 

Notice  of  Special  Meeting  of  Directors. 

Office  of  the Company,  No street. 

St.  Louis,  Mo.,  August  s8, 1903. 

Notice  is  hereby  given  that,  pursuant  to  the  call  of  the  president,  there 
will  be  a  special  meeting  of  the  board  of  directors  of  the  Com- 
pany at  2  P.  M.,  on  September  7,  1905,  in  the  office  of  the  company.  No. 
street,  St.  Louis,  Mo.,  for  the  purpose  of  electing  a  secre- 
tary to  succeed  James  Burton,  recently  deceased,  and  for  the  transaction 
of  business  pertaining  to  such  election,  the  entering  into  a  contract  with 
the  person  so  elected  and  fixing  his  salary. 

By  order  of  the  president. 

John  Johnson,  Secretary. 

Waiver  of  Notice  of  Directors'  Meeting. 

The  undersigned,  being  all  of  the  directors  of  the Com- 
pany, and  being  all  present,  do  hereby  consent  to  an  immediate  meeting 
of  the  board  of  directors  of  said  company,  at  2  P.  M.,  on  this  lOth  day 

of  September,  1905,  in  the  office  of  John  Jones,  No 

street,  Cincinnati,  Ohio,  for  the  transaction  of  any  and  all  business  per- 
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taining  to  the  affairs  of  the  company  which  may  come  before  such  meet- 
ing, and  we  hereby  waive  notice  of  such  meeting. 
Witness  our  hands  this  loth  day  of  September,  11)05. 

[Signed  by  all  the  directors.] 

§  778.  Powers  of  the  directors. — It  is  a  fundamental  princi- 
ple that  the  authority  of  every  agent  of  a  corporation  is  derived 
directly  or  indirectly  from  the  unanimous  agreement  of  the  share- 
holders, as  expressed  in  their  charter  or  articles  of  association. 
The  board  of  directors  are  impliedly  authorized  to  do  all  acts 
which  are  proper  to  carry  out  the  company's  chartered  purposes, 
but  they  cannot  lawfully  depart  from  these  purposes.  Within  the 
scope  of  the  chartered  purposes,  however,  the  directors  are  in- 
vested with  wide  discretion,  in  the  exercise  of  which  they  cannot 
be  compiled  even  by  the  majority  of  the  stockholders.  But  the 
shareririders  and  not  the  directors  have  power  to  decide  upon  im- 
i)ortai;_  j::,;nges  in  the  company's  business  and  to  determine 
whether  or  not  it  shall  be  wound  up. 

The  directors  have  no  authority  to  represent  the  company  in 
any  transaction  in  which  their  interests  are  opposed  to  its  own. 

§  779.  Liability  to  stockholders  and  creditors. — The  direct- 
ors, acting  in  good  faith  and  with  reasonable  skill  and  diligence, 
are  not  liable  either  to  the  stockholders  or  to  the  creditors  of  the 
corporation  for  losses  caused  by  mere  honest  errors  in  judgment. 
But  if  they  act  fraudulently,  negligently,  or  in  violation  of  the 
company's  charter,  they  may  be  liable  to  stockholders  and  cred- 
itors who  are  damaged  thereby. 

§  780.  Other  officers  and  agents — The  president. — The  presi- 
dent, in  the  absence  of  special  authority,  has  no  greater  power  or 
authority  than  any  other  director,  except  that  he  is  the  presiding 
officer  of  the  board.  But  he  may  and  usually  does  have  more  ex- 
tensive powers  by  force  of  express  provisions  in  the  company's 
charter  or  special  authorization  from  the  board  of  directors.  In- 
deed, by  usage  in  many  states  he  is  practically  a  general  manag- 
ing agent  of  the  company,  subject  to  the  control  of  the  directors. 

§  78L  Secretary,  treasurer,  etc. — The  secretary  of  a  corpora- 
tion  is  usually  charged  with  the  custody  and  control  of  the  cor» 


§  781  Management  of  Corporations.  337 

porate  books,  records  and  seals.  He  has  no  power  to  bind  it  by 
contract  unless  specially  authorized  to  do  so,  and  the  same  is  true 
of  the  treasurer,  who  is  merely  the  custodian  of  the  corporate 
funds,  which  he  disburses  under  the  direction  of  the  regular  man- 
aging agents. 

The  cashier  of  a  bank  has  greater  inherent  power  than  any 
other  corporate  authority  except  the  board  of  directors.  He  may 
borrow  money  and  pledge  the  bank's  securities,  extend  the  pay- 
ment of  a  note,  certify  a  check,  and  bind  the  bank  by  a  variety 
of  other  acts. 

It  must  not  be  forgotten  that  the  corporation  may  have  as 
many  agents  endowed  with  such  authority  as  the  exigencies  of 
its  business  require.  Like  a  natural  person  it  may  ratify  and  adopt 
the  acts  of  such  persons  as  assume,  without  authority,  to  act  as 
its  agents,  and  may  confer  an  authority  by  conduct  as  well  as  by 
express  words. 


22— Com.  Law. 


CHAPTER  XLIV. 

CORPORATE    POWERS    WITH    RESPECT   TO   PROPERTY   AND   CONTRACTS. 

Mode  of  Contracting. 

§  782.  Power  to  hold  property. — A  corporation  has  implied 
power  to  acquire  and  hold  any  property,  real  or  personal,  which 
may  be  necessary  or  convenient  to  carry  on  its  business  and  effect 
its  authorized  purposes,  unless  expressly  forbidden  by  law.  But 
it  cannot  enter  into  a  valid  contract  for  the  acquisition  of  prop- 
erty for  purposes  foreign  to  its  charter,  and  in  many  states  are 
statutes  limiting  the  power  of  certain  corporations  to  acquire 
lands.  If  a  corporation  does  acquire  lands  in  excess  of  its  law- 
ful powers,  however,  the  state  alone  can  interfere  and  declare  a 
forfeiture  in  its  own  favor.^ 

§  783.  Validity  of  corporate  acts  and  contracts. — The  state 
charters  corporations  or  permits  them  to  be  formed  under  general 
laws,  only  for  certain  prescribed  purposes.  When  so  formed  they 
are  invested  with  the  qualities  of  individuality  only  so  far  as  may 
be  necessary  to  enable  them  to  accomplish  the  ends  for  which  they 
were  expressly  created.  If  a  corporation  steps  aside  from  its 
charter  purposes,  therefore,  and  attempts  to  do  some  act  or  make 
some  contract  not  expressly  or  impliedly  authorized  by  its  char- 
ter, its  conduct  is,  in  a  sense,  illegal  and  a  wrong  to  the  state, 
which  has  an  interest  in  restricting  within  due  bounds,  for  the 
public  good,  the  scope  of  corporate  action.  Furthermore,  those 
who  become  members  of  a  business  corporation  contribute  their 
capital  for  the  accomplishment  of  such  purposes  only  as  are  speci- 

"  It  has  been  held,  however,  that  where  a  corporation  is  directly  and  ex- 
pressly prohibited  from  acquiring  property  of  a  certain  kind  no  title  what- 
ever passes  by  a  conveyance  of  such  property  to  it.  See  40  L.  R.  A.  430 
and  note. 

(338) 
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fied  in  the  charter  or  articles  of  association,  and  do  not  expect, 
nor  are  they  bound,  to  hazard  it  in  some  different  undertaking. 
^All  persons  deahng  with  a  corporation  are  bound  to  take  no- 
tice of  its  powers,  for  its  charter  or  articles  of  organization,  un- 
like articles  of  copartnership,  are  matters  of  law  or  of  public 
record.^  ^ 

Acts  and  contracts  beyond  the  scope  of  the  purposes  for  which 
a  corporation  is  created,  as  defined  by  its  charter,  are  said  to  be 
ultra  vires,  meaning,  literally,  beyond  the  lawful  power  or  author- 
ity, not  of  any  particular  officer  or  agent,  but  of  the  corporation 
itself.  Thus,  should  the  board  of  directors  of  a  bank,  even  by  reso- 
lution duly  made,  attempt  to  authorize  its  agents  to  issue  policies 
of  insurance,  the  acts  of  such  agents  in  so  doing  would  be  ultra 
vires. 

§  784.  The  effect  of  ultra  vires  acts  and  contracts. — It  is  set- 
tled law  that  if  an  ultra  vires  contract  is  wholly  executory  on  both 
sides,  it  is  a  complete  defense  to  either  contracting  party  that  it 
was  beyond  the  power  of  the  corporation  to  make  it. 

Where  the  corporation  has  had  the  benefit  of  performance  by 
the  other  party  it  will  not  be  heard  to  say  that  the  contract  was 
ultra  vires  while  retaining  the  fruits  of  the  unauthorized  trans- 
action. It  will  be  liable  upon  the  contract  itself,  or  else,  in  courts 
where  such  liability  is  denied,  it  will  be  liable  to  restore  or  pay 
for  what  it  got,  and  conversely,  when  the  corporation  has  in  good 
faith  performed  its  part,  it  may  hold  the  other  party  on  the  con- 
tract or  for  the  benefits  conferred.^ 

§  785.    What  acts  are  ultra  vires. — An  express  grant  of  power 

^31  U.  S.  371. 

"  In  the  leading  case  of  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  the 
Arms  Company  made  and  delivered  a  large  quantity  of  switch  locks. 
Though  the  contract  under  which  they  were  manufactured  was  ultra  vires, 
the  defendant,  having  had  the  benefit  of  performance,  was  held  bound  for 
the  price.  So,  a  corporation  that  had  entered  mto  a  partnership  which  the 
other  party  had  performed  was  held  liable  to  account  and  the  lessee  of  a 
corporation  has  been  held  liable  for  rent  though  the  lease  was  ultra  vires. 
The  courts  confine  corporations  within  their  charter  powers,  at  the  same 
time  endeavor  to  hold  them  and  those  who  deal  with  them  to  the  principles 
of  common  honesty. 
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carries  with  it  by  implication  and  authorizes  the  exercise  of  such 
other  powers  as  are  necessary  and  proper  to  carry  into  effect  the 
power  expressly  granted.  No  act,  therefore,  which  is  necessary 
and  appropriate  to  the  attainment  of  the  ends  for  which  the  cor- 
poration was  organized  will  be  deemed  ultra  vires  unless  express- 
ly prohibited  by  statute  or  charter.* 

In  some  cases  a  mere  comparison  of  the  corporate  charter  or 
articles  with  a  given  contract  will  reveal  the  fact  that  the  latter 
is  ultra  lires,  as  where  a  packet  company  makes  a  contract  for 
the  purchase  of  grain.  But  while  the  purchase  and  operation  of 
a  coal  mine  by  a  railway  company  appears,  at  first  sight,  to  be  un- 
authorized, the  reverse  would  be  true  if  it  could  not  otherwise 
procure  a  reasonable  supply  of  coal  for  its  locomotives. 

There  is  also  a  distinction  between  contracts  wholly  outside  the 
power  of  the  corporation  to  make  and  those  apparently  within  the 
scope  of  its  business  and  purposes,  but  unauthorized  because  of 
some  special  and  undisclosed  circumstance.  Thus,  though  a  busi- 
ness corporation  may  issue  negotiable  paper  in  the  transaction  of 
its  business,  it  has  no  power  to  issue  accommodation  paper. ^ 
But  a  bona  fide  holder  of  such  paper  may  recover  against  the  com- 
pany, provided  he  took  it  for  value  and  in  the  belief  that  it  was 
business  paper.  So'  if  a  railroad  company  buys  rails  with  secret 
intent  to  speculate  in  them  the  innocent  seller  may  enforce  the 
contract. 

§  786.  Remedies  for  ultra  vires  acts. — The  directors  of  a  cor- 
poration may  be  answerable  to  the  corporation  itself  or  to  the 
shareholders  for  damage  resulting  from  embarking  its  capital  or 
property  in  ultra  vires  transactions,  and  a  single  stockholder  may 
bring  suit  to  restrain  the  corporation  or  its  officers  from  engag- 
ing  in   or   performing  acts   or  transactions   clearly   beyond   its 

*A  corporation  has  no  implied  power  to  enter  into  partnersliip  with  an- 
other corporation  or  an  individual.    See  post,  §  787  note. 

°  Unless  chartered  for  that  purpose  as  in  the  case  of  a  surety  company 
a  corporation  has  no  power  to  enter  into  a  contract  of  guaranty  or  surety- 
ship for  the  benefit  of  a  third  person.  Yet  in  the  sale  of  securities  owned 
by  it  it  may  guarantee  payment,  and  a  guarantee  by  a  brewing  company 
of  the  rent  of  a  place  where  its  beer  was  to  be  sold  has  been  upheld  as  in 
furtherance  of  its  business. 
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powers.  Finally,  the  state  may,  through  its  appropriate  officers, 
move  in  the  courts  to  restrain  unauthorized  acts  or  to  forfeit  the 
charter  of  the  offending  corporation.' 

§  787.  Corporate  combinations  and  trusts,  so-called. — With- 
out discussing  the  exact  meaning  of  the  word  trust  as  applied  to 
corporations,  we  may  understand  it  in  the  popular  sense  of  any 
combination  between  corporations  engaged  in  a  given  business 
by  means  of  which  the  several  companies  interested  are  to  be 
brought  under  a  central  management,  with  a  view  to  control  the 
price  of  raw  material  and  the  output  and  price  of  the  manufac- 
tured product.  Such  combinations  have  been  quite  generally  de- 
clared illegal,  not  only  in  the  sense  of  being  ultra  vires,  but  upon 
grounds  of  general  public  policy  as  in  restraint  of  trade  or  in 
violation  of  statutes.' 

How  Corporate  Contracts  Are  Made. 

§  788.  Need  not  be  under  seal — How  executed. — Unless  a 
corporation  is  specially  restricted  as  to  the  mode  of  contracting, 
by  its  charter  or  articles  or  by  by-law  known  to  third  parties,  its 
contracts  may  be  made  just  as  a  natural  person  would  make  them, 

'Post,  next  section  and  §  807. 

'Where  they  have  taken  the  form  of  partnerships  they  have  been  de- 
clared illegal  as  ultra  vires,  and  where  they  have  consisted  in  the  trans- 
fer to  a  central  board  of  trustees  of  a  majority  of  the  stock  of  the  con- 
stituent companies  they  have  been  declared  illegal  evasions  of  the  law  for- 
bidding partnerships  and  attempts  to  put  their  franchises  and  powers  in 
pawn  contrary  to  the  policy  of  the  law.  Even  where  a  single  corporation 
is  organized  for  the  purpose,  as  it  was  found,  of  stifling  competition  and 
creating  a  monopoly,  it  was  held  illegal  and  was  dissolved.  See  Distilling, 
etc.,  Co.  v.  People,  156  111.  448. 

Legislation  aimed  at  trusts  and  monoplies  is  found  in  nearly  all  the 
states  and  Congress  has  passed  an  act  known  as  the  Sherman  Anti  Trust 
Law  relative  to  contracts  in  restraint  of  interstate  commerce,  declaring 
"Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  among  the  several  states,  or 
with  foreign  nations,  is  hereby  declared  to  be  illegal,"  and  every  person 
making  such  a  contract  or  engaging  in  such  combination  or  conspiracy  is 
punishable  as  for  a  misdemeanor,  and  the  federal  courts  are  given  very 
wide  power  to  prevent  and  restrain  violations  of  the  act.  See  Act  of  July  2, 
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and  the  corporate  seal  need  only  be  used  in  executing  such  deeds 
and  instruments  as  would  require  a  seal  if  they  were  executed  by 
individuals.  The  corporation  may  adopt  as  its  seal  any  device 
it  sees  fit. 

A  deed  or  contract  of  a  corporation  should  be  so  drawn  that 
the  name  of  the  corporation  appears  in  the  body  of  the  instru- 
ment, and  not  the  name  of  the  officer  or  agent  who  signs,  seals  or 
acknowledges  it.  The  name  of  the  corporation  should  be  signed 
to  the  instrument,  and  then  should  follow  the  word  "by"  and  the 
signature  of  the  officer  or  agent.* 

§  789.  Liability  for  torts. — Contrary  to  early  opinion,  it  is 
well  settled  that  corporations  are  liable  for  torts  committed 
through  their  officers  or  agents  the  same  as  natural  persons,  even 
though  the  acts  complained  of  were  not  authorized  by  the  com- 
pany's articles  or  charter." 

1890,  being  ch.  647,  26  U.  S.  St.  at  Large,  p.  209,  construed  in  U.  S,  v. 
Am.  Tobacco  Co.,  221  U.  S.  106;  Standard  Oil  Co.  v.  U.  S.,  221  U.  S.  1,  to 
apply  only  to  undue  and  unreasonable  restraints  of  interstate  and  foreign 
trade  and  commerce.  The  Act  cannot  be  evaded  by  the  mere  device  of  a 
"holding  company".    221  U.  S.  106;  see  also,  191  U.  S.  331. 

"  The  charter  or  articles  of  organization  sometimes  point  out  a  particular 
mode  of  contracting.  If  such  provision  is  mandatory,  as  where  it  declares 
the  contract  void  unless  in  vvriting  or  signed  in  a  certain  way,  it  cannot 
be  enforced  while  executory.  It  is  otherwise  where  the  statute  is  direct- 
ory merely,  and  in  either  case  the  corporation  is  liable  for  property  or 
services  actually  received  under  such  contract. 

"A  corporation  is  not  liable  for  exemplary  or  punitory  damages  for 
torts,  however,  unless  its  superior  officers  were  directly  at  fault  or  ratified 
the  wrongs  of  inferiors,  as  by  retaining  the  guilty  party  in  the  corporate 
employ,  with  knowledge  of  the  wrong. 


CHAPTER  XLV. 

LIABILITY  OF  SHAREHOLDERS  TO   CREDITORS. 

§  790.  Under  statutes. — Independent  of  special  statute  or 
charter  provisions,  a  shareholder,  the  full  par  value  of  whose 
shares  has  been  paid  in  to  the  corporation,  either  by  himself  or 
bj  some  previous  owner,  sustains  no  personal  liability  to  the  cred- 
itors of  the  corporation,  even  though  it  be  insolvent,  unless  he  has 
participated  in  or  benefited  by  some  act  impairing  the  corporate 
capital  when  viewed  as  a  trust  fund  for  creditors,^  or  has  ex- 
pressly agreed  to  be  bound.  If  no  such  acts  have  been  done  or 
participated  in,  corporate  creditors  must  look  to  corporate  assets 
alone,  and  cannot  call  upon  stockholders  to  make  good  their  debts 
by  supplying  a  deficiency  of  assets.  This  feature  of  immunity 
from  personal  liability  attracts  investors  in  corporate  stocks,  and 
leads,  in  many  cases,  to  the  formation  of  incorporated  companies 
in  preference  to  partnerships.  At  present,  however,  charters  and 
general  incorporation  laws  often  provide  that  the  shareholders  in 
corporations  formed  under  them  shall  be  subject  to  some  indi- 
vidual liability  to  creditors,  though  their  stock  is  fully  paid  up. 
In  some  few  states  the  liability  is  general  for  all  of  the  com- 
pany's debts,  but  oftener  it  is  restricted  to  an  amount  equal  to  the 
par  value  of  the  stockholders'  shares,  and  in  some  the  liability 
exists  only  as  to  certain  classes  of  creditors,  as  servants  and  la- 
borers. Usually,  under  these  statutes,  creditors  must  exhaust 
their  remedies  against  the  corporation  before  proceeding  against 
the  shareholders.^ 

^  Post,  §  792,  et  seq. 

'  This  last  is  not  an  invariable  rule,  however,  and  the  whole  matter  of 
the  statutory  liability  of  stockholders  involves  enactments  so  numerous 
and  diverse,  and  so  many  conflicting  rules  of  local  practice,  that  the  sub- 
ject must  be  dismissed  with  the  remark  that  if  the  statute  imposes  a  direct 
liability  upon  stockholders  m  favor  of  creditors  it  may,  usually,  be  en- 
forced in  any  state,  otherwise  only  in  the  state  where  the  company  is 
located. 
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§  791.  Liability  of  shareholders  to  creditors  where  capital  is 
impaired. — Independent  of  statute,  a  shareholder  may  be  indi- 
vidually liable  to  the  creditors  of  the  corporation  where  it  is  in- 
solvent and  its  capital  is  impaired.  The  liability  may  arise:  (i) 
Where  his  subscription  has  never  been  paid  to  the  corporation 
in  money  or  its  equivalent,  or  (2)  where,  though  his  subscrip- 
tion was  fully  and  honestly  paid  in,  he  has  participated  in  the 
wrongful  diversion  or  withdrawal  of  the  capital  of  the  company 
to  the  injury  of  its  creditors. 

§  792.  Same — The  trust  fund  doctrine. — The  capital  stock  of 
a  corporation  is  the  fund  or  resource  with  which  it  is  enabled  to 
commence  and  transact  its  business,  and  is  the  basis  of  credit  held 
out  to  the  public,  upon  the  faith  of  which  third  persons  are  pre- 
sumed to  trust  it.  Indeed  it  has  been  said  that  the  capital  stock 
of  a  corporation  is,  in  equity,  a  trust  fund  for  the,  payment  of  its 
debts.  But  whether  or  not  it  is  a  trust  fund  in  any  proper  sense, 
creditors  have  a  right  to  demand  that  it  shall  be  fully  paid  up, 
so  far  as  it  has  been  subscribed,  so  long  as  its  payment  is  neces- 
sary to  satisfy  their  debts ;  and  that  when  once  paid  up,  it  shall 
remain  unimpaired  so  long  as  their  security  demands  it,  except 
so  far  as  it  may  be  lost  by  the  risks  incident  to  the  regular  prose- 
cution of  the  business  of  the  company,  full  powers  of  manage- 
ment being  reserved  to  the  company,  however,  free  from  inter- 
ference by  creditors,  up  to  the  point  where  the  assets  of  the 
corporation  are  brought  into  court  for  distribution. 

§  793.  Same — Unpaid  subscriptions. — Unpaid  subscriptions 
are  as  much  a  part  of  the  capital  and  property  of  a  corporation  as 
its  factory  or  roadbed.  If  they  have  been  called  in  they  are  legal 
debts  due  the  company,  which  its  creditors  can  reach  by  garnish- 
ment or  execution.  But  even  though  no  call  has  been  made,  sub- 
scriptions are  equitable  assets  which  can  be  reached  by  creditors 
with  the  aid  of  a  court  of  equity  or  bankruptcy,  which  may  order 
payment  to  such  an  extent,  not  exceeding  the  subscriptions,  as 
may  be  necessary  to  pay  the  corporate  debts.  Where  insolvency 
is  threatened  stockholders  frequently  seek  to  evade  the  payment 
of  their  subscriptions,  usually  in  one  of  three  wavs : 
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(i)  By  a  cancelation  of,  or  withdrawal  from,  their  subscrip- 
tion contracts  with  the  consent  of  the  corporation ; 

(2)  By  a  release  from  their  obligation  to  pay  the  full  par 
value  of  their  stock,  as  by  obtaining  a  discharge  upon  transferring 
property  or  service  at  a  fraudulent  overvaluation ; 
■  (3)  By  a  transfer  of  their  shares.  Equity  is  generally  able  to 
defeat  such  schemes.  The  first  two  of  these  methods  having 
been  somewhat  discussed,^  the  last  requires  a  word  of  comment. 
A  stockholder  may,  in  good  faith,  dispose  of  his  shares  either  be- 
fore or  after  they  are  fully  paid  up.  If  they  are  unpaid  the  in- 
coming shareholder  succeeds  to  the  liabilities  for  the  unpaid  sub- 
scriptions, as  well  as  to  the  privileges  of  a  shareholder.  But 
where  the  transfer  of  unpaid  stock  in  a  failing  concern  is  made  to 
a  mere  "man  of  straw,"  that  is,  to  an  incompetent  or  to  one  known 
to  be  insolvent,  the  transfer  is  void,  both  as  to  creditors  and  the 
other  shareholders,  and  so  as  to  mere  pretended  or  colorable 
transfers.* 

§  794.    Same — Shareholders    receiving    back    capital. — Not 

only  have  corporate  creditors  a  right  to  insist  that  the  corporate 
capital  shall  be  fully  paid  in  as  subscribed,  if  this  be  necessary  to 
the  payment  of  their  debts,  but  they  are  entitled  to  have  the  cap- 
'tal  left  in,  and  to  follow  it  and  demand  it,  if  it  is  wrongfully  di- 
verted into  the  hands  of  the  shareholders.  Thus,  while  profits 
may  be  lawfully  distributed  as  dividends,  and  cannot  be  recovered 
either  by  the  corporation  or  its  creditors,  even  though  the  capital 
is  afterward  diminished  by  losses,  still  if  the  corporation,  under 
the  guise  of  paying  dividends,  there  being  no  profits,  actually  dis- 
tributes its  capital  to  its  shareholders,  as  it  necessarily  must  in 
such  cases,  the  creditors  may  follow  it  into  the  hands  of  the  lat- 
ter, if  they  cannot  otherwise  realize  their  debts.''  Upon  a  reduc- 
tion of  the  capital  stock  by  authority  of  statute,  the  amount  of 
capital  remaining  over  and  above  the  capital  stock,  as  thus  re- 

'Ante,  §§  744,  745. 

*  Statutes  often  preserve  the  liability  to  creditors  of  a  transferrer  of 
unpaid  shares  for  a  certain  time  after  transfer  takes  place,  .regardless  of 
the  solvency  or  insolvency  of  the  transferee. 

^  See,  also,  post,  §  798. 
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duced  may  be  distributed,  but  not  so  as  to  impair  the  rights  of 
existing  creditors. 

§  795.  Partnership  liability. — Many  authorities  hold  that 
where  an  attempt  to  form  a  corporation  has  failed  because  some 
essential  requirement  of  statute  has  not  been  met,  the  members 
of  the  company  are  liable  as  partners  for  the  debts  of  the  con- 
cern. But  many  cases  hold  otherwise,  except  where  the  officers 
and  stockholders  who  participated  in  creating  the  indebtedness 
knew  that  there  had  been  no  lawful  incorporation,  or  the  defect 
was  intentional. 

Where  a  partnership  has  been  sought  to  be  turned  into  a  cor- 
poration, but  the  organization  is  essentially  defective,  the  mem- 
bers continue  liable  as  partners. 


CHAPTER  XLVI. 

DISTRIBUTION    OF    PROFITS DIVIDENDS. 

Miscellaneous  Rights  of  Shareholders. 

§  796.    Dividend  defined — Discretionary  with  directors. — A 

dividend  is  a  corporate  profit,  set  aside,  declared  and  ordered  by 
the  proper  corporate  authorities  to  be  paid  to  the  stockholders  on 
demand  or  at  a  fixed  time.  In  most  cases  the  directors  have  sole 
power  to  declare  a  dividend.  It  is  for  them  to  determine,  in  the 
exercise  of  a  fair  and  honest  discretion,  whether  any  or  all  of 
the  profits  of  the  company  shall  be  divided  among  the  sharehold- 
ers, and  to  fix  the  time  and  place  of  payment.  It  may  be  the  part 
of  wisdom  for  them  to  use  accumulated  profits  to  establish  a 
sinking  fund  for  the  payment  of  debts,  or  to  meet  future  losses, 
or  to  apply  them  to  the  extension  of  the  company's  business.  The 
courts  will  rarely  interfere  to  compel  a  dividend,  unless  the  di- 
rectors withholding  it  are  acting  in  bad  faith  or  are  clearly  abus- 
ing their  discretion. 

§  797.    Dividends  must  be  equal  and  just — Preferred  stock. 

— All  the  shareholders  (unless  there  be  preferred  shares)  are 
entitled  to  the  same  per  centum  of  profit  upon  their  shares.  If 
an  unfair  distribution  of  profits  is  threatened  it  may  be  en- 
joined. 

Preferred  or  guaranteed  stock  as  distinguished  from  common 
slock,  is  stock  the  owners  of  which  are  entitled  to  receive  a  divi- 
dend up  to  a  certain  percentage  upon  their  shares  before  the  other 
shareholders  are  entitled  to  any  part  of  the  corporate  profits. 
Such  stock  is  usually  issued  when  the  company  has  reached  such 
a  crisis  in  its  affairs  that  it  must  have  more  capital  or  suspend, 
and  the  original  stockholders,  though  unwilling  to  invest  further 
capital,  are  willing  that  any  who  will  invest  shall  have  a  priority 
in  the  payment  of  dividends.     Such  preferred  shareholders  are 
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of  their  capital  at  all  events.  The  rights  of  preferred  sharehold- 
ers depend  largely  upon  the  special  terms  of  their  contract  with 
the  company  as  evidenced  by  their  certificates. 

§  798.  A  debt  due  the  shareholder. — A  cash  dividend  duly 
declared  is  a  debt  due  from  the  company  to  the  shareholder.  If 
no  future  time  be  fixed  for  its  payment  it  is  due  immediately,  and 
the  stockholder  may  sue  at  once  to  recover  it.  If  it  is  payable 
at  a  future  day,  it  may  be  sued  for  when  that  day  arrives.  A  divi- 
dend once  properly  declared  and  paid  out  of  profits  cannot  be  re- 
called by  the  corporation,  though  a  dividend  declared  and  paid 
where  there  are  no  profits  may  be  fraudulent  as  to  creditors,  who 
may  compel  its  restoration  by  the  shareholders  if  this  is  neces- 
sary to  the  payment  of  their  debts. 

§  799.  Stock  dividends. — Whenever  the  directors  are  author- 
ized to  issue  new  shares,  and  profits  exist  which  may  be  lawfully 
paid  out  as  dividends,  they  may  issue  to  the  then  shareholders  of 
the  company  an  amount  of  stock  equal  at  par  to  the  amount  of 
profits  on  hand,  retaining  such  profits  in  the  business.  This  is 
called  a  stock  dividend.  It  merely  changes  the  form  of  each  stock- 
holder's investment  by  increasing  the  number  of  his  shares  and 
diminishing  their  value,  the  assets  of  the  corporation  remaining 
the  same  as  if  no  dividend  had  been  declared. 

§  800.    To  whom  dividendsi  belong — Vendor  and  vendee. — 

The  law  refuses  to  investigate  the  question  of  when  dividends 
were  earned,  considering  them  earned  the  moment  they  are  de- 
clared. As  between  the  vendor  and  vendee  of  shares,  the  vendor 
is  entitled  to  all  dividends  declared  before,  and  the  vendee  to  al) 
dividends  declared  after,  the  transfer.  But  the  parties  may  law- 
fully change  this  rule  by  their  express  agreement,  which  will  be 
valid  as  between  themselves.  The  corporation  need  not  look  be- 
yond its  books,  however,  to  ascertain  who  are  its  stockholders. 
Hence,  if  the  corporate  officers  have,  in  good  faith,  paid  dividends 
to  one  who  was  at  the  time  a  registered  shareholder,  the  company 
is  protected,  though  another  had  previously  purchased  the  shares 
and  taken  an  assignment  of  the  certificates.  But  the  company  is 
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probably  bound  to  recognize  the  equitable  rights  of  an  unregis- 
tered shareholder  if  it  has  notice  of  them.^ 

§  801.  Miscellaneous  rights  of  shareholders. — A  stockholder 
has  a  right  to  inspect  at  a  proper  time  the  books  and  papers  of 
the  corporation  either  personally  or  by  agent,  so  long  as  his  pur- 
pose is  proper,  and  may  enforce  this  right  directly  by  legal  pro- 
ceedings against  the  corporation  or  the  custodian  of  such  books 
and  papers,  or  may  sue  for  damages  occasioned  by  its  denial.^ 

A  stockholder  has  an  insurable  interest  in  the  corporate  prop- 
erty, and  while  he  cannot  ordinarily  sue  at  law  for  the  recovery 
or  protection  of  the  corporate  assets,  he  may  do  so  in  equity  where 
the  persons  converting  or  misapplying  them  are  its  managing  of- 
ficers charged  with  their  protection  and  are  also  a  majority  of  its 
stockholders. 

Where  the  corporation,  pursuant  to  law,  increases  its  capital 
stock  by  the  issue  of  new  shares,  the  then  shareholders  are 
usually  entitled  to  a  reasonable  opportunity  to  subscribe  for  or 
purchase  such  new  stock  in  the  proportion  of  their  original 
holdings. 

'  This  is  the  rule  of  the  Uniform  Stock  Transfer  Act. 

'  The  stockholder  is  not  entitled,  at  least  in  the  absence  of  statute,  to 
make  the  inspection  to  satisfy  his  curiosity  or  for  speculative  ends  or  for 
purposes  hostile  to  the  interests  of  the  corporation.  He  must  show  af- 
firmatively some  honest  purpose  involving  his  substantial  rights  as  a 
stockholder.  Statutes  in  some  states,  however,  change  the  burden  of 
proof,  and  impose  penalties  for  improper  refusal  to  permit  inspection. 


CHAPTER   XLVII. 

DISSOLUTION     AND     WINDING    UP    OF     CORPORATIONS. 

§  802.  Causes  of  dissolution.-\.The  dissolution  of  a  corpora- 
tion takes  place  when,  from  any  cause,  it  loses  the  franchise 
which  it  derived  from  the  state  to  act  in  a  corporate  capacity^ 
After  such  franchise  is  lost  the  members  of  the  association  may 
remain  together  and  assume  to  act  as  a  corporation,  but  such 
action  would  be  illegal,  and  would,  in  many  cases,  render  them 
liable  as  partners.  On  the  other  hand  a  corporation  may  discon- 
tinue and  wind  up  its  business  without  a  forfeiture  or  surrender 
of  its  franchises,  in  which  case  it  still  continues  to  be  a  corpora- 
tion in  theory  of  law,  and  may  sue  and  be  sued  as  such  should 
occasion  arise. 

The  dissolution  of  a  corporation  and  the  extinction  of  its  fran- 
chises may  occur  in  either  of  the  following  ways : 

(i)    By  expiration  of  the  charter. 

(2)  By  failure  of  any  essential  part  of  the  corporate  organiza- 
tion, provided  it  cannot  be  restored. 

(3)  By  surrender  of  its  franchises  with  the  consent  of  the 
state. 

(4)  By  legislative  enactment  if  no  constitutional  provision  be 
violated. 

(5)  By  forfeiture  of  its  franchises  and  judgment  of  dissolution 
obtained  in  a  proper  judicial  proceeding. 

§  803.  Expiration  of  charter. — If  a  corporation  was  chartered 
to  exist  for  a  limited  time,  or  vmtil  a  certain  day,  its  charter  will 
expire  by  its  own  limitation  at  the  expiration  of  the  time  or  the 
arrival  of  the  day  named.  Corporations  chartered  for  a  fixed 
time  are  in  this  respect  like  partnerships  for  a  term,  except  that 
mere  partners  can  continue  the  firm  beyond  the  term  by  unan- 
imous agreement,  while  the  lawful  existence  of  a  corporation  oan- 
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not  be  continued  even  by  consent  of  all  its  members  beyond  the 
time  fixed  in  the  charter. 

The  corporate  existence  may  be  limited  to  expire  upon  a  con- 
tingency, as  where  the  charter  of  a  railroad  company  provides 
that  unless  it  shall  begin  and  complete  its  road  within  a  certain 
time,  its  corporate  existence  and  powers  shall  cease. 

§  804.  Loss  of  corporate  organization. — This  cause  of  disso- 
lution has  its  only  important  application  in  the  case  of  a  club  or 
other  society  where  all  the  members  are  dead.  In  stock  corpora- 
tions there  can  hardly  be  a  failure  of  shareholders,  as  they  are 
always  supplied  from  those  who  take  the  shares  by  gift,  sale,  be- 
quest or  under  the  statutes  of  distributions.  There  can  be  no 
time  when  the  shares  do  not  belong  to  some  persons,  and  these 
persons  will  be  the  corporation. 

§  805.  Surrender  of  franchises  to  the  state. — If  the  whole 
body  of  stockholders  agree  to  a  surrender  of  the  corporate  fran- 
chises to  the  state,  and  the  latter  accepts  such  surrender,  the  cor- 
poration is  dissolved.  But  whether  the  majority  of  the  stockhold- 
ers have  a  right  to  make  such  a  surrender  as  against  a  dissenting 
minority  may  not  be  clear  and  has  been  denied  in  several  cases 
where  the  corporation  was  solvent.  Uncertainty  also  exists  as 
to  the  method  by  which  such  a  surrender  should  be  accepted  by 
the  state,  or  whether  any  acceptance  is  necessary  in  the  case  of  a 
mere  private  corporation  not  charged  with  the  performance  of 
any  public  duties.  In  many  of  the  states,  however,  a  method  of 
dissolution  is  prescribed  by  statute.  The  insolvency  of  a  corpora- 
tion does  not,  of  itself,  dissolve  it,  nor  does  the  transfer  or  loss 
of  its  entire  property,  or  a  failure  to  elect  officers,  nor  a  concen- 
tration of  all  its  shares  in  one  person. 

§  806.  Legislative  enactment. — The  federal  constitution^  pro- 
vides that  "no  state  shall  pass  any  law  impairing  the  obligation 
of  contracts."  The  charter  of  a  private  corporation  is  held  to  be 
a  contract  between  the  state  on  one  hand  and  the  corporation  on 
the  other,  within  the  meaning  of  this  provision,  and  hence,  unless 
the  charter  itself  or  the  general  law  existing  prior  to  the  forma- 

'  I  9,  art.  1, 
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tion  of  a  corporation  reserves  to  the  state  the  power  of  amend- 
ment or  repeal,  the  charter  cannot  be  altered  or  repealed  by  tfie 
legislature  without  the  consent  of  the  members  of  the  corpora- 
tion. 

§  807.  Dissolution  at  the  suit  of  the  state. — A  private  corpo- 
ration may  be  dissolved  for  a  misuser  or  nonuser  of  its  franchises 
in  a  proceeding  instituted  by  the  state  for  the  purpose  of  forfeit- 
ing its  franchises  and  right  to  exist  as  a  corporation,  and  in 
which  the  cause  of  forfeiture  and  the  forfeiture  itself  are  judicial- 
ly ascertained  and'  declared.  In  no  case  will  dissolution  be  de- 
creed at  the  suit  of  a  mere  private  individual. 

§  808.  Same — Misuser. — Continued,  wilful  and  flagrant  usur- 
pation or  abuse  of  power  on  the  part  of  a  private  corporation 
will  induce  the  courts  to  forfeit  its  franchises  at  a  suit  of  the 
state.  Combining  with  others  to  form  an  unlawful  trust  has  been 
held  to  warrant  a  judgment  of  dissolution.  So  where  the  cor- 
poration habitually  violated  its  charter  by  engaging  in  unauthor- 
ized transactions,  or  had  filed  false  statements  of  its  financial  con- 
dition, a  judgment  of  dissolution  was  held  warranted,  and  the 
same  has  been  held  where  a  turnpike  or  railroad  company  allowed 
its  road  or  track  to  remain  habitually  out  of  repair.  Mistake  or 
accidental  excess  in  the  use  of  power  is  not  a  cause  of  forfeiture. 

§  809.  Same — Nonuser. — With  an  ordinary  trading  or  manu- 
facturing company  the  state  has  little  concern  whether  it  carries 
on  business  and  makes  use  of  its  franchises  or  not.  But  where 
the  company  is  possessed  of  other  franchises  besides  that  of  be- 
ing a  corporation  merely,  the  public  may  have  a  direct  interest  in 
their  proper  and  continued  exercise.  For  a  railroad  or  a  tele- 
graph company  to  abandon  its  business  and  refuse  to  continue  it 
for  the  public  benefit  justifies  a  judgment  of  dissolution. 

The  statutes  of  many  states  have  also  provided  that  certain  cir- 
cumstances, such  as  insolvency  and  neglect  to  pay  debts  for  a 
specified  time,  or  a  neglect  to  use  its  franchises,  and  a  cessation 
of  business,  shall  be  deemed  a  dissolution  of  the  corporation  or 
a  surrender  of  its  franchises  to  the  state. 

§  810.    Consequences  of  dissolution. — At  common  law  the  dis- 
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solution  of  a  corporation  put  an  end  to  its  existence  for  all  pur- 
pose?. It  could  neither  make  nor  take  contracts  or  grants  of  prop- 
erty, or  sue  or  be  sued.  All  actions  by  and  against  it  abated  and 
fell  to  the  ground ;  its  real  property  reverted  to  the  original 
grantor;  its  personal  property  went  to  the  crown,  and  all  debts 
due  to  and  from  it  were  extinguished.  But  these  rules  grew  up 
when  business  corporations  were  almost  unknown,  and  are  inap- 
plicable to  stock  corporations  of  the  present  day. 

Under  the  rules  of  modern  equity  and  statutes  the  property  of 
a  corporation,  including  debts  due  it,  is  as  much  a  trust  fund  for 
the  payment  of  creditors  after  dissolution  as  before,  and  the  right 
of  the  stockholders  to  share  in  it  after  the  debts  are  paid  is  fully 
recognized  and  protected.  Upon  dissolution,  therefore,  courts  of 
equity  will  lay  hold  of  its  property  and  funds,  through  a  receiver 
if  necessary,  and  distribute  them,  first,  in  the  payment  of  cor- 
porate debts,  and  then,  if  there  be  anything  remaining,  it  will 
go  to  the  shareholders  who  are  the  real  donors  or  investors. 
Statutes  have  been  passed  in  many  states  to  facihtate  the  winding 
up  of  the  affairs  of  dissolved  corporations,  to  prevent  the  abate- 
ment of  actions  pending  by  and  against  them  at  the  time  of  disso- 
lution, and  providing  that  they  may  sue  and  be  sued  as  a  cor- 
poration for  a  certain  time  after  dissolution  takes  place. 

Receivers  of  Corporation — Foreign  Corporations. 

§811.  Receivers — In  general. — The  remedy  through  a  re- 
ceivership is  not  peculiar  to  corporations  alone,  though  it  has  its 
most  important  modern  application  to  them.  Something  will 
therefore  be  said  here  in  a  general  way  as  to  the  powers  and 
functions  of  receivers. 

A  receiver  is  an  indifferent  person  between  the  parties  appoint- 
ed by  a  court  having  equity  powers,  to  take  the  charge  and  man- 
agement of  property  or  to  collect  and  receive  the  rents  and  profits 
thereof  pending  a  suit,  when  it  seems  unreasonable  that  either 
party  thereto  should  do  so,  and  to  ultimately  distribute  it  accord- 
ing to  the  rights  and  priorities  of  those  entitled.  The  objects 
sought  by  the  appointment  are  to  provide  for  the  safety  of  prop- 
erty pending  a  suit  involving  it,  or  to  preserve  it  from  being 

23— Com.  Law. 
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dissipated  and  destroyed  by  the  one  to  whom  it  is  legally 
entrusted,  or  by  others  having  immediate  but  partial  inter- 
ests therein.  Receivers  are  appointed  as  part  of  the  prevent- 
ive jurisdiction  of  courts  of  equity.  The  circumstances  war- 
ranting the  appointment  of  receivers  are  quite  numerous.  Thus 
where  a  partnership  is  dissolved  and  there  are  mutual  charges 
of  waste  and  misapplication  of  partnership  property ;  in  the 
case  of  mortgages  where  the  corpus  of  the  land  is  insufficient 
to  pay  the  mortgage  debt  and  some  one  is  needed  to  take  the 
rents  and  profits  for  the  mortgagee ;  in  certain  cases  where  in- 
fants are  interested,  and  in  cases  where  a  prima  facie  case  of 
fraud  is  made  out  against  a  trustee,  are  common  examples.  In 
any  case,  the  receiver  becomes  the  arms  and  hands  of  the  court — 
its  agency,  in  other  words — to  hold  and  protect  the  property,  and 
sometimes  to  actively  manage  a  going  business  or  concern  pend- 
ing suit  in  which  it  is  involved,  all  under  the  direction  of  the 
court  and  pursuant  to  its  authority  and  orders,  Generally  a  re- 
ceiver is  required  to  give  bond  with  sureties  fc  the  faithful  per- 
formance of  his  trust.  Receivership  is  a  drasti-  remedy  and  will 
only  be  granted  where  the  showing  of  necessity  including  the  in- 
adequacy of  ordinary  remedies,  is  strong. 

§  812.  Receivers  of  corporations. — It  is  not  our  purpose  to 
state  in  detail  when  a  receiver  for  a  corporation  may  be  appointed. 
Frequently  it  is  at  the  instance  of  bondholders,  secured  by  mort- 
gage or  trust  deed  upon  the  corporate  property  where  the  cor- 
poration is  insolvent  and  its  property  is  the  subject  of  waste,  de- 
terioration or  mismanagement. 

Creditors  having  unsatisfied  judgments  against  the  company 
are  ordinarily  entitled  to  a  receiver,  at  least  under  statutes.  A 
general  creditor  cannot  ordinarily  obtain  a  receiver,  unless  indeed 
the  corporation  acknowledges  the  debt,  and  is  clearly  insolvent  so 
that  -dinary  legal  remedies  would  be  fruitless,  or  where  its  prop- 
erty has  been,  or  is  about  to  be,  fraudulently  disposed  of. 

Generally  a  stockholder  cannot  have  a  receiver  for  mere  cor- 
porate abuses,  as  other  remedies  are  open  to  him.  Where  the 
corporation  is  insolvent  or  threatened  with  insolvency,  however. 
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a  receiver  is  quite  commonly  appointed  at  the  instance  of  stock- 
holders. 

Upon  dissolution,  however,  particularly  if  the  corporation  be 
insolvent,  a  receiver  will  be  appointed  tr  wind  up  its  affairs. 
In  other  cases  the  winding  up  usually  belongs  to  the  ordinary 
officers  and  agents  of  the  company. 

§  813.    Same — Effect  of  appointment — Duties  and  powers. — 

Generally,  after  a  receiver  is  appointed,  ordinary  remedies  against 
the  corporate  property  are  suspended.  Neither  can  the  receiver 
sue  or  be  sued  without  the  consent  or  direction  of  the  court.  He 
can  obtain  possession  of  corporate  property  by  suit  or  by  sum- 
mary order  of  the  court.  All  the  rights  of  the  company  reside 
in  a  general  receiver  of  its  property  and  business,  but  not  even 
the  court  can  give  him  powers  not  possessed  by  the  corporation. 
He  may  sue  the  directors  or  others  who  have  participated  in 
fraudulent  or  ultra  vires  acts.  He  may  sue  on  commercial  paper, 
but  like  others  who  take  in  a  representative  capacity  is  subject 
to  be  met  by  such  defenses  as  are  available  against  the  corpora- 
tion, and  matters  of  set-off  or  counterclaim  are  always  available 
against  him.  As  a  general  rule  receivers  can  properly  be  sued 
only  in  the  state  of  their  appointment.  Usually  he  may  sue  in 
another  state  for  the  protection  of  property  vested  in  him  in  the 
home  state.  When  property  of  the  corporations  is  in  several 
states,  ancillary  receiverships  are  often  necessary. 

§  814.  Receivers'  contracts — Receivers'  certificates. — The 
principal  question  that  has  troubled  the  courts  has  been  their  au- 
thority to  authorize  a  receiver  to  borrow  considerable  sums  of 
money  to  be  used  in  preserving  or  managing  the  property  and 
business  of  the  corporation  and  to  make  it  a  prior  lien  or  charge 
on  its  property  and  income  as  against  bondholders  and  other 
creditors.  A  receiver,  it  is  settled,  however,  has  no  power 
to  contract  a  debt  without  authority,  general  or  special,  of  the 
court.  With  respect  to  railway  and  other  public  service  cor- 
porations, however,  in  the  continuous  performance  of  whose  func- 
tions the  public  has  an  interest,  it  is  well  settled  at  the  present 
time  that  a  receiver  may  be  authorized  by  the  court  to  borrow 
money  or  contract  debts  in  the  prosecution  of  the  business,  or 
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even  to  construct  additional  roads  or  to  complete  unfinished  roads 
or  works,  and  the  debts  so  contracted  may  be  made  payable  in 
preference  to  mortgage  bonds  or  other  indebtedness.  In  some 
instances  receiver's  debts  have  consumed  the  entire  property, 
leaving  nothing  whatever  even  for  the  mortgage  bondholders ;  a 
natural  result,  it  is  said,  of  courts  engaging  in  the  carrying  on 
of  business  enterprises.  The  statutes  limit  the  power  of  the 
courts  to  some  extent  and  in  some  cases,  and  courts  will  often  re- 
fuse to  authorize  receiver's  certificates  having  priority  without 
consent  of  the  trustee  for  the  bondholders,  or  even  of  a  major- 
ity of  the  bondholders,  or  perhaps  all  of  them.  In  the  case  of 
ordinary  corporations  receiver's  certificates  have  frequently  been 
held  unauthorized. 

No  good  purpose  would  be  subserved  by  appending  a  form  of 
receiver's  certificate  here  as  such  forms  vary  in  different  cases. 
Such  certificates  are  not  entitled  to  payment  where  the  debt  for 
which  they  were  issued  is  not  entitled  to  payment,  as  where 
the  consideration  for  it  has  failed  or  is  tainted  with  fraud  upon 
the  receiver,  or  where  the  court  had  no  jurisdiction  to  appoint  a 
receiver  or  to  authorize  him  to  act  in  any  way,  and  though  re- 
ceiver's certificates  are  transferable  or  assignable,  they  are  in  no 
sense  negotiable,  and  it  is  doubtful  if  a  court  would  have  any 
power  to  make  them  so. 

The  receiver  is  bound  to  exercise  ordinary  care  and  prudence 
in  all  that  he  does,  and  to  obey  strictly  the  lawful  orders  of  the 
court.  He  is  bound  to  account  to  the  court  that  appointed  him, 
and  should  keep  regular  and  accurate  accounts  of  his  stewardship. 
The  ordinary  income  of  a  going  concern  carried  on  by  a  receiver 
is  applicable,  of  course,  to  the  payment  of  wages  of  employes, 
cost  of  repairs,  and  to  other  liabilities  incurred  in  the  operation 
of  the  business,  including  damages  due  to  the  negligence  of  em- 
ployes. Bondholders  or  other  creditors  will  not  be  allowed  to 
take  income  until  liabilities  incurred  in  earning  that  income  are 
paid.  Labor  claims,  however,  usually  have  precedence  over  claims 
for  personal  injuries. 

§  815.  Foreign  corporations — Interstate  commerce. — It  is 
generally  laid  down  that  a  state  cannot  by  chartering  a  corpora- 
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tion  confer  upon  it  a  legal  right  to  act  in  another  state.  By  the 
comity  and  consent  of  states,  however,  the  right  to  do  busi- 
ness within  their  borders  is  quite  generally  given  to  corporations 
of  other  states.  But  this  right  or  privilege  is  often  subject  to 
numerous  qualifications  and  restrictions.  A  foreign  corporation 
has  no  right  to  do  abroad  what  is  unauthorized  by  the  charter 
granted  by  its  home  state,  nor  can  it  lawfully  make  any  contract 
abroad  which  is  against  the  letter  or  policy  of  the  law  there 
prevailing. 

And  though  a  corporation  is,  in  one  sense,  a  person,  and  is  a 
resident  of  the  state  creating  it,  it  is  not  a  citizen  in  the  sense  of 
the  federal  constitution  so  as  to  entitle  it  to  "all  the  privileges 
and  immunities  of  citizens  in  every  other  state,"  and  thus  prevent 
another  state  from  excluding  it  altogether  from  "doing  business" 
within  its  borders,  or  from  discriminating  between  it  and  its  own 
citizens  or  corporations  by  imposing  special  taxes  or  license  fees, 
or  other  conditions,  unless  such  tax  or  license  or  other  condition 
would  be  an  interference  with  interstate  commerce.  It  is  a  citi- 
zen of  the  state  creating  it,  however,  wherever  rights  of  property 
are  involved  within  the  meaning  of  that  clause  of  the  constitution 
extending  the  judicial  power  of  the  federal  courts  to  controver- 
sies between  citizens  of  different  states,  as  no  state  can  pass  a 
valid  law  requiring  foreign  corporations  to  agree  not  to  remove 
causes  into  the  federal  courts. 

There  are  many  statutes  in  the  several  states  imposing  condi- 
tions upon  foreign  corporations  relative  to  filing  copies  of  their 
charters,  making  reports,  appointing  local  agents  upon  whom 
service  of  legal  process  can  be  made  and  the  like,  and  paying  an 
initial  or  annual  license  fee  foi  the  privilege  of  doing  business 
within  the  state.  Without  discussing  these  statutes  in  detail,  it 
is  enough  to  say  that  there  is  much  confusion  as  to  the  effect  of 
noncompliance  upon  contracts  of  foreign  corporations,  due  to 
the  varying  terms  of  the  statute  and  the  divergent  views  of  the 
courts.  Some  courts  hold  such  contracts  void  as  to  the  corpora- 
tion and  some  hold  that  the  remedy  upon  them  is  alone  suspended 
until  the  calls  of  the  statute  are  met.  Usually  such  contracts  are 
valid  as  to  the  other  party.    Some  courts  hold  that  the  making  of 
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a  single  contract  constitutes  doing  business  within  the  state ; 
others  that  there  must  be  a  series  of  transactions  or  an  office  or 
place  of  business  maintained  within  the  state. 

It  is  apparently  well  settled,  however,  that  where  a  foreign 
corporation  merely  solicits  orders  in  a  state,  which  orders  are 
accepted  by  it  outside  the  state,  this  is  not  doing  business  within 
the  state  where  such  orders  are  taken,  though  the  goods  are  sub- 
sequently shipped  into  it.  It  makes  no  difiference  that  such  or- 
ders or  contracts  were  solicited  by  agents  or  drummers  within 
the  state  imposing  the  restriction.  The  transaction  is  an  act  of 
interstate  commerce  and  valid  in  spite  of  state  laws. 

If,  however,  the  property  is  already  in  the  prohibiting  state 
though  the  title  remains  in  the  corporation  until  they  are  sold 
through  a  local  commission  merchant  or  other  agent,  the  transac- 
tion is  not  one  of  interstate  commerce  and  is  within  the  pro- 
hibitory law.^ 

""The  sending  of  money  to  one  in  the  prohibiting  state  upon  the  secur- 
ity of  property  there  located  is  doing  business  within  the  statute. 

REVIEW. 

CORPORATIONS. 

1.  (a)  Define  a  corporation.  (&)  Give  three  points  of  difference  be- 
tween a  partnership  and  a  corporation,  (c)  What  general  powers  docs 
every  corporation  possess?  (d)  By  what  authority  are  corporations 
formed?  (c)  What  two  methods  are  pursued  in  forming  them,  and 
which  of  these  methods  is  most  common?  (/)  Distmguish  between  cap- 
ital and  capital  stock,  and  explain  the  nature  of  a  share  of  stock. 
(g)  Why  is  the  capital  stock  of  a  corporation  fixed  at  a  certain  sum? 
(h)  What  is  a  "proxy"  in  corporation  law?  (j)  What  are  by-laws  and 
v/ho  are  bound  by  them? 

2.  A  agrees  in  writing  with  the  managing  officers  of  a  corporation  al- 
ready formed  that  he  will  take  and  pay  for  ten  shares  of  its  capital 
stock.     Is  he  a  stockholder?     Can  he  vote  at  corporate  meetings? 

3.  What  is  usually  necessary  before  a  subscriber  to  capital  stock  can 
be  sued  by  the  corporation  for  the  amount  of  his  subscription?  Banet 
.'.  Alton,  etc.,  R.  Co.,  13  111.  504. 

4.  What  is  the  nature  and  use  of  a  certificate  of  stock,  and  what  steps 
are  necessary  to  a  complete  transfer  of  shares, 

5.  A   corporation   declares  a   dividend   of   ten  per  cent,   on   its   capital 
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stock.  B  purchased  shares  before  the  dividend  was  declared,  but  failed 
to  register  his  transfer  on  the  books  of  the  compan/.  A,  the  former 
owner,  who  still  appears  as  a  shareholder  on  the  books,  collected  the 
dividends,  the  corporation  not  knowing  of  the  sale.  What  remedy,  if  any, 
has  B  against  the  corporation?    Has  he  a  remedy  against  A? 

6.  A  party  indorses  a  stock  certificate  with  a  blank  assignment  and 
entrasts  it  to  another  who  is  authorized  to  collect  the  dividends  merely. 
The  agent  sells  the  certificate  to  a  purchaser  for  value,  who  does  not 
know  that  the  agent  is  not  the  owner.  Has  such  purchaser  a  right  to 
the  stock? 

7.  Subscribers  to  the  capital  stock  of  a  corporation  pay  in  only  70  per 
cent,  of  their  subscriptions.  Its  business  proves  unprofitable  and  it  sus- 
pends with  property  insufficient  to  pay  its  debts.  Have  creditors  any  rem- 
edy on  account  of  the  unpaid  portions  of  the  subscriptions  for  stock? 
If  the  stock  was  fully  paid  in  would  they  have  any  remedy  in  your  state 
against  the  stockholders  of  the  insolvent  corporation?  See,  Sanger  v. 
Upton,  91  U.   S.  56. 

8.  The  directors  of  a  corporation,  which  has  made  a  profit  of  10  per 
cent,  on  the  capital  stock,  refuse  to  declare  a  dividend  of  more  than  5 
per  cent.  Have  the  stockholders  any  right  to  compel  a  dividend  of  the 
entire  profit? 

9.  Distinguish  generally  between  common  and  preferred  stock  and  be- 
tween preferred  stock  and  corporate  bonds. 

10.  Foreign  corporations  are  forbidden  to  do  business  in  Wisconsin  save 
on  condition  of  registering  and  paying  a  license  fee,  and  contracts  made 
by  foreign  corporations  in  violation  of  this  act  are  void  as  to  it.  An 
Illinois  corporation  sends  a  traveling  salesman  into  Wisconsin  who  so- 
licits orders  for  goods  which  are  accepted  and  the  goods  shipped  by  it 
in  Illinois.  Can  the  corporation  recover  the  price  of  the  goods  so  sold 
and  delivered? 

11.  Some  days  before  a  cash  dividend  is  declared  A  sells  his  shares  to 
B  without  stipulating  as  to  the  ownership  of  the  dividends.  Do  they 
belong  to  A,  who  owned  the  stock  when  the  dividend  was  earned,  or  to  B, 
who  owned  it  when  the  dividend  was  declared?  Wheeler  v.  N.  W.  Sleigh 
Co.,  39  Fed.  347. 

12.  A  corporation,  through  its  directors,  engages  in  the  business  of 
banking,  contrary  to  the  express  prohibition  of  a  statute.  What  remedy, 
if  any,  has  an  objecting  shareholder,  and  what  remedy,  if  any,  has  the 
state  ? 

13.  Give  three  causes  for  the  dissolution  of  a  corporation  and  stavt 
how  the  assets  of  a  business  corporation  are  now  treated  after  dissolu- 
tion. 

14.  Tell  what  you  know  about  corporate  receivers,  when  and  why  they 
are  appointed,  and  their  powers,  duties  and  control. 


CHAPTER  XLVIII. 

SALES    OF    PERSONAL    PROPERTY. 

Nature  and  Formation  of  the  Contract. 

§816.  The  contract  of  sale  in  general. — The  law  of  sale  is 
perhaps  the  most  important  branch  of  purely  contract  law,  for 
it  treats  of  the"  most  frequent  and  important  transactions  of  com- 
merce, the  transfer  of  the  general,  or  absolute  ownership  of  chat- 
tels for  a  consideration  in  money  or  other  values  in  money  terms. 

A  movement  is  in  progress  to  codify  the  law  of  sales  in  several 
states  in  substantially  the  same  manner  as  the  law  of  commercial 
paper,  and  an  Act  proposed  by  the  Commissioners  on  Uniform 
State  Laws  has  been  adopted  in  about  twenty  states  as  indicated 
below. ^  Like  the  Negotiable  Instruments  Law,  however,  it  super- 
sedes the  common  law  and  prior  statutes  so  far  as  it  conflicts  with 
either.  The  statute  will  probably  be  adopted  in  nearly  all  of  our 
states  and  territories  within  the  next  few  years.  The  matter  that 
follows  has  been  rewritten  with  general  reference  to  this  Act 
which,  it  is  needless  to  say,  changes  the  law  of  most  states  in  very 
few  particulars,  and  has  consequently  necessitated  few  changes 
in  the  text.  No  attempt  has  been  made  to  follow  the  language 
of  the  act,  nor  would  it  be  advisable  to  do  so  at  present. 

§817.  Sale  defined  and  distinguished. — A  sale  of  personal 
property  may  be  defined  as  a  transfer  of  the  general  or  absolute 
property  in  a  thing  for  a  price  in  money  or  some  other  considera- 
tion estimated  in  money}^  A  sale  may  be  absolute  or  it  may  be 
conditional  as  is  shown  in  a  separate  chapter. 

A  sale  is  distinguished  from  a  gift  by  the  presence  of  a  con- 
sideration, and  from  a  barter  by  the  fact  that  the  consideration 

'  Arizona,  Connecticut,  Illinois,  Maryland,  Massachusetts,  Michigan, 
Minnesota,  Nevada,  New  Jersey,  New  York,  North  Dakota,  Ohio,  Penn- 
sylvania, Rhode  Island,  Utah,  Wisconsin,  Wyoming,  Alaska  and  Tennessee. 

'^  See  Mechem  on  Sales,  §  1 ;  Sales  Act,  §  1. 
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is  money  paid  or  promised  to  be  paid,  a  barter  being  the  ex- 
change of  a  chattel  for  something  other  than  money.  A  sale 
difJers  from  a  bailment  in  that  it  divests  the  seller  of  his  entire 
title  to  the  thing  sold  and  vests  it  in  the  buyer,  whereas  a  bail- 
ment divests  the  bailor  of  his  possession  and  vests  it  in  the  bailee, 
who  acquires  at  most  a  special  or  qualified  interest  in  the  prop- 
erty delivered  to  him,  the  general  property  or  title  still  remaining 
in  the  bailor.^ 

^Most  important  to  be  noted,  however,  is  the  distinction  between 
a  present  sale  of  chattels  and  a  contract  to  sell  them  in  the  future, 
though  the  term  sale  is  sometimes  loosely  applied  to  both ;  the  for- 
mer is  always  called  a  sale,  the  latter  is  often  (and  more  prop- 
erly) termed  a  contract  to  sell,  or  an  executory  sale.  The  effect 
of  a  present  sale  of  goods  is  to  divest  the  seller  of  the  title  to  the 
thing  sold  and  vest  it  in  the  buyer.  This  change  of  title  may 
usually  take  place  if  the  parties  so  intend,  even  though  the  pos- 
session remains  with  the  seller,  so  long  as  there  is  something  in 
existence  belonging  to  the  seller  which  is  capable  of  present  sale. 

If  the  sale  is  executory,  the  goods  remain  the  property  of  the 
seller  until  some  further  act  or  event  converts  the  executory  con- 
tract into  a  complete  and  perfect  sale. 

The  following  is  a  common  form  of  absolute  bill  of  sale  of 
goods  or  chattels : 

Absolute  Bill  of  Sale  of  Chattels  in  Usual  Form. 

Know  all  men  by  these  presents  that  I, ■ of ,  in  the 

county  of  ,  and  state  of  ,  in  consideration  of  

dollars  to  me  paid  by  of  said  ,  the  receipt  whereof  is 

hereby  acknowledged,  do   hereby  grant,  sell,  transfer,  and  deliver  unto 

the  said  the  following  goods  and  chattels,  namely:    (Description 

of  property  sold.) 

To  have  and  to  hold  all  and  singular  the  said  goods  and  chattels  to  the 

said and  his  executors,  administrators,  and  assigns,  to  their  own 

use  and  behoof  forever. 

And  I  hereby  covenant  with  the  grantee  that  I  am  the  lawful  owner  of 
the  said  goods  and  chattels;    that  they  are  free  from  all  incumbrances; 
tl'at  I  have  good  right  to  sell  the  same  as  aforesaid;  and  that  I  will  war- 
Tost,  §  8!>9,  et  seq. 
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rant  and  defend  the  same  against  the  lawful  claims  and  demands  of  all 

persons.    In  witness  whereof  I,  the  said  ,  hereunto  set  my  hand 

and  seal  this day  of ,  ig — . 

§  818.  Importance  of  the  distinction. — The  distinction  be- 
tween an  executed  and  executory  sale  is  important.  Thus,  if  the 
contract  is  an  executed  sale,  and  the  property  has  passed  to  the 
buyer,  any  subsequent  loss  or  damage  to  the  goods  must  fall 
upon  him,  because  he  is  the  owner  of  them.  The  buyer,  not 
the  seller,  is  ordinarily  the  proper  person  to  bring  an  action 
against  third  parties  for  any  wrongful  interference  with  the 
property.  If  the  contract  be  executory,  however,  the  seller  is 
still  the  owner  of  the  goods,  and  any  loss  or  injury  to  them  must 
fall  upon  him,  and  he  is  the  one  to  sue  for  any  wrongful  interfer- 
ence with  them  by  third  persons. 

Until  the  sale  becomes  executed,  the  buyer  has  a  mere  personal 
right  against  the  seller  to  demand  performance  of  the  contract. 
He  has  no  title  to  the  goods,  but  only  a  right  to  demand  that  the 
seller  shall  give  him  title  and  possession  according  to  the  execu- 
tory agreement,  enforceable  by  an  action  for  damages. 

Formation  of  the  Contract. 

§819.    Who  may  sell — Fraudulent  vendee,  thief  and  finder. 

— The  ordinary  rules  as  to  contract  capacity  apply  to  contracts 
of  sale.  It  is  a  general  rule,  however,  that  only  the  true  owner, 
or  some  one  by  his  authority  and  on  his  behalf  can  make  a  valid 
sale,  though  there  are  some  apparent  exceptions  to  this  general 
rule. 

A  thief  or  finder  can  give  no  better  title  than  he  himself  has, 
and  it  makes  no  difference  that  the  purchaser  acted  honestly  and 
in  ignorance  of  the  true  ownership,  paying  full  value  for  his  pur- 
chase. The  owner  of  lost  or  stolen  property  may  claim  it  or  its 
value  from  the  last  or  any  intermediate  purchaser,  however  inno- 
cent, the  same  as  from  the  thief  or  finder.  But  when  one  has 
paid  a  judgment  for  their  full  value  recovered  against  him  for 
taking  the  goods  of  another  he  becomes  the  owner.  The  prin- 
cipal exception  to  this  rule  applies  to  money  and  negotiable  in- 
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struments,  payable  to  bearer  or  indorsed  in  blank,  a  matter  al- 
ready explained.^ 

There  may  be  a  sale  or  contract  to  sell  between  one  part  owner 
and  another. 

§  820.  Fraudulent  purchaser  as  vendor — Transfer  of  docu- 
ments of  title.— --One  who  has  obtained  possession  of  g'oods  by 
fraud  from  one  who  had  no  intention  of  sellinp;-  them  ran  f^-ivp  no 
title,  even  to  a  bona  Ude  purchaser  for  value.'^  But  where  one  has, 
by  fraud,  obtained  what  was  intended  to  be  a  sale  to  himself 
and  resells  the  goods  to  an  innocent  purchaser,  who  pays  value 
for  them,  without  notice  or  knowledge  of  the  fraud,  such  second 
purchaser  gets  good  title,  and  cannot  be  deprived  of  the  goods 
by  the  party  defrauded.  While  this  rule  is  well  settled,  the  same 
reasons  for  its  existence  are  not  always  given,  though  it  is  com- 
monly said  that  the  defrauded  party,  having  trusted  the  fraudu- 
lent vendor,  has  clothed  him  with  possession  and  apparent  title 
and  should  suffer  for  his  misplaced  confidence  rather  than  the 
innocent  purchaser. 

Documents  of  title  signify  warehouse  receipts,  bills  of  lading 
and  similar  instruments  representing  the  goods.  These  may  be 
negotiable,  as  where  they  embody  a  cdntract  to  deliver  to  a  named 
party  or  order,  or  to  bearer,  or,  in  some  states,  where  they  are 
not  stamped  or  marked  non-negotiable  upon  the  face.  Generally, 
the  transfer  by  indorsement  (or  by  delivery  if  the  document  is 
to  bearer)  gives  a  bona  fide  purchaser  for  value  all  the  rights  of 
the  transferrer  or  of  the  party  for  whom  he  acted,  if  the  trans- 
ferrer acted  by  authority  of  another.  But  the  buyer  gets  no  title 
if  the  document  was  issued  to  a  thief  or  finder,  or  if  the  signature 
of  the  indorser  was  forged,  or  the  bill  itself  was  transferred  by 
athipf  fir  finder  This  matter  is  further  discussed  under  the 
head  of  Carriers  and  Warehousemen  in  sections  939  and  984  to 
989,  and  is  the  subject  of  express  provisions  of  the  Sales  Act, 

'Ante,  §  361.  The  fact,  however,  that  the  goods  are  represented  by  a 
negotiable  bill  of  lading,  warehouse  receipt,  or  other  document  of  title 
which  has  been  lost  or  stolen  does  not  alter  this  rule,  A  bona  Me  pur- 
chaser of  such  a  document  from  a  thief  or  finder  gets  no  title. 
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none  of  which  restrict  the  rights  of  bona  fide  purchasers  within 
narrower  Hmits  than  those  here  indicated. 

A  purchaser  for  value  is  one  who  actually  paid  the  price  before 
he  had  notice  or  knowledge  of  the  fraud.  One  who  has  taken 
goods  in  payment  of  a  pre-existing  debt  is  a  purchaser  for  value 
within  this  rule  in  England,  Alabama,  Minnesota  and  Wisconsin, 
but  not  in  other  states  unless  they  have  adopted  the  Uniform 
Sales  Act. 

§  821.  Consideration — Price. — The  presence  of  a  money  con- 
sideration, paid  or  promised,  is  the  distinguishing  feature  of  every 
sale.  If  the  consideration  be  other  than  money,  or  something 
valued  in  money,  the  transaction  is  a  barter  or  exchange.  But  the 
law  of  sales  is  quite  generally  applicable  to  contracts  of  barter,  so 
that  the  distinction  between  sale  and  barter  is  of  little  practical 
importance.* 

An  express  bargain  as  to  price  will  of  course  control.  But 
where  no  price  has  been  agreed  upon,  the  law  implies  a  reason- 
able price.  The  market  price  at  the  time  and  place  of  delivery  is 
ordinarily  adopted  as  determining  what  is  reasonable.  The  price 
may  be  left  toi  be  determined  by  third  parties,  but  if  they  refuse 
to  act  there  can  be  no  sale.  But  if  either  seller  or  buyer  prevent 
the  third  party  from  acting  the  other  party  to  the  sale  may  have 
damages. 

§  822.  Of  the  thing  sold.— ^One  cannot  make  a  vaHd  present 
sale  of  what  he  does  not  own.  But  a  promise  to  deliver  in  the 
future  what  the  seller  expects  to  raise  or  make,  or  to  go  into  the 
market  and  procure,  is  valid  and  binding  as  an  executory  contract.^ 

Where  parties  bargain  for  a  present  sale  of  property  which,  at 
the  time  of  the  contract,  but  unknown  to  both,  is  not  in  existence, 
the  contract  is  void  on  the  ground  of  mistake.  Where  the  con- 
tract is  for  the  future  sale  of  specific  chattels,  and  before  the  time 
for  the  performance  of  such  contract  arrives  the  goods  are  de- 

*  The  Uniform  Sales  Act  provides  that  the  price  may  be  made  payable 
in  any  personal  property.  If  real  estate  constitutes  any  part  of  the  price 
the  act  does  not  apply.  For  an  able  and  thorough  presentation  of  the 
subject  of  sales,  at  common  law  and  under  the  act,  see  Williston  on  Sales 
(1909). 


§  »23  bALES  OF  Jl^ERSONAL  rROPERTY.  i<Ji 

stroyed,  the  contract  is  at  an  end  and  the  buyer  may  recover  back 
whatever  he  may  have  paid,  as  upon  a  consideration  that  has 
failed.''  But  where  the  contract  is  for  the  future  sale  and  delivery 
of  chattels  not  specific,  the  destruction  of  the  property  with  which 
the  seller  expected  to  discharge  his  contract  will  not  excuse  him 
from  obtaining  and  delivering  other  property  of  the  kind  agreed 
upon. 

§  823.  Things  non-existent — "Future  goods." — The  things 
sold  must  have  an  actual  or  potential  existence.  Thus,  one  may 
sell  all  the  wool  his  sheep  may  produce  during  a  season,  but  not 
all  the  wool  that  may  be  produced  by  the  sheep  he  may  afterward 
acquire.  So  one  may  sell  the  future  earnings  of  a  present  em- 
ployment, but  not  the  earnings  of  a  prospective  employment.  So 
a  sale  or  mortgage  of  a  crop  already  planted  is  usually  valid,  and 
the  same  is  often  held  where  the  sale  is  of  a  crop  not  yet  planted,* 
provided  the  seller  owns  the  land  upon  which  it  is  to  be  grown. 

If  one  undertakes  to  make  a  present  sale  of  what  is  not  actu- 
ally or  potentially  his  at  the  time  the  bargain  is  struck,  the  result, 
at  most,  is  an  executory  contract.  If  the  seller  afterward  ac- 
quires the  property  and  delivers  it  to  the  buyer,  who  takes  posses- 
sion of  it  in  pursuance  of  the  bargain,  the  title  passes  to  the  latter, 
unless  the  rights  of  third  parties  have  in  some  way  intervened. 

The  tendency  in  equity  is  to  regard  as  good,  sales  and  mort- 
gages of  after-acquired  property,  and  to  treat  the  title  as  having 
passed  as  soon  as  the  property  is  acquired  by  the  seller. 

Form  of  Contract — The  Statute  of  Frauds. 

§  824.  In  general. — The  common  lavir  recognized  the  validity 
of  verbal  contracts  for  the  sale  of  personal  property  without  re- 
gard to  the  amount  involved.  But  the  seventeenth  section  of  the 
statute  of  frauds  changed  the  English  law  upon  this  subject,  and 
has  become  the  basis  of  similar  legislation  in  America.' 

'  See  the  Uniform  Sales  Act  on  this  point. 

'Post,  §  885. 

'  Similar  enactments  are  found  in  every  state  except  Alabama,  Arizona, 
Delaware,  Illinois,  Kentucky,  Louisiana,  New  Mexico,  North  Carolina, 
Ohio,  Pennsylvania,  Rhode  Island,  Tennessee,  Texas,  Virginia  and  West 
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The  seventeenth  section  of  the  EngHsh  statute  provides  that 

"No  contract  for  the  sale  of  goods,  wares,  and  merchandise  for  the 
price  of  ten  pounds  sterling  or  upwards  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in 
part  payment,  or  that  some  note  or  memorandum  of  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  contract  or  their  agents 
thereunto  lawfully  authorized.'" 

The  statute  appHes  both  to  executed  and  executory  contracts 
of  sale,  and,  in  this  country,  to  contracts  of  barter  where  the 
value  of  the  goods  exceeds  the  statute  Hmit. 

§  825.  Contracts  for  work,  etc. — Where  the  thing  to  be  de- 
livered is  to  be  manufactured  or  is  to  have  work  and  labor  be- 
stowed upon  it  before  deHvery,  the  cases  are  not  agreed  as  to 
whether  the  statute  appHes  or  not.  The  English  and  some  Amer- 
ican courts  hold  that  where  the  ultimate  object  of  the  contract  is 
to  effect  the  transfer  of  chattels  from  A  to  B  for  a  price  greater 
than  the  statute  limit,  the  statute  applies,  though  the  thing  was  to 
be  first  made  or  finished. 

vin  Massachusetts  and  some  other  states,  if  the  goods  are  such 
as  the  seller  habitually  manufactures  in  the  course  of  his  business, 
the  statute  applies,  but  not  where  the  thing  is  made  upon  the 
special  order  of  the  buyer  according  to  plans  or  details  furnished 
by  him,  so  that  it  would  not  have  been  made  in  the  special  form 
or  shape  in  which  it  was  made  except  for  the  order  given."  There 
are  still  other  refinements,  and  considerable  conflict  in  the  deci- 
sions./ 

Growing  crops  of  annual  planting  and  cultivation  are  deemed 
chattels  for  the  purposes  of  sale  separate  from  the  land,  as  dis- 
tinguished from  the  spontaneous  products  of  the  soil,  as  standing 

Virginia,  though  different  limits  of  value  are  adopted.  The  usual  limit, 
however,  is  $50.  In  Arkansas,  Maine,  Missouri  and  New  Jersey  the 
limit  is  $30,  New  Hampshire  %33,  California,  Montana,  Utah  and  Idaho 
$200,  Vermont  $40,  Florida  and  Iowa  no  limit,  the  other  states  $50.  The 
Uniform  Sales  Act  suggests  a  limit  of  $500,  and  may  have  made  changes 
in  the  law  of  some  of  the  states  mentioned   in  this  note. 

'  This  is  the  rule  of  the  Uniform  Sales  Act. 

"  This  last  is  substantially  the  provision  of  the  uniform  statute  where  it 
has  been  adopted. 
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timber,  grass  and  ordinary  fruit  crops  which  are  usually  regarded 
as  realty.    As  to  uncut  ice  there  is  a  conflict  of  opinion. 

§  826.  Sale  of  choses  in  action. — In  many  states  the  statutes 
expressly  include  sales  of  things  in  action,  and  the  tendency  of 
the  decisions  in  other  states  is  to  give  a  broad  meaning  to  the 
words  "goods,  wares  and  merchandise,"  and  to  hold  that  such 
choses  in  action  as  are  commonly  sold  and  assigned,  as  negotiable 
instruments,  stocks,  etc.,  are  goods,  wares  and  merchandise,  with- 
in the  meaning  of  the  statute.^" 

§  827.  Price  or  value. — If  several  diflferent  articles  are  sold  at 
the  same  time,  but  for  different  prices,  the  sale  is  within  the 
statute,  if  the  aggregate  price  exceeds  the  statute  limit,  provided 
the  several  purchases  may  fairly  be  regarded  as  included  in  one 
transaction,  though  the  price  of  no  one  article  is  above  the  statute 
limit.  Certainly  the  mere  fact  that  the  price  is  so  much  per  pound, 
barrel  or  bushel,  would  not  make  the  statute  inapplicable.  And  it 
has  even  been  held  that  where  the  contract  is  to  sell  goods  and 
do  something  else  for  an  entire  price  in  excess  of  the  statute  limit, 
the  statute  applies.  If  the  price  is  not  ascertained  at  the  time  of 
the  contract,  but  afterward  proves  to  exceed  the  limit,  the  statute 
applies. 

§  828.    Methods  of  satisfying  the  statute — The  writing. — 

Having  seen  what  contracts  are  within  the  statute,  it  remains  to 
consider  what  steps  must  be  taken  in  order  to  make  a  binding  con- 
tract of  or  for  a  sale  where  the  price  or  value  is  beyond  the  stat- 
ute limit. 

The  law  requires,  in  such  cases,  either : 

(i)    Earnest  or  part  payment ;  or, 

(2)  Acceptance  and  receipt  by  the  buyer;  or, 

(3)  A  written  note  or  memorandum  of  the  contract. 

Any  one  of  these  three  things  will  satisfy  the  statute  and  ren- 
der the  contract  valid  and  enforceable. 

If  the  contract  itself  is  in  writing,  no  note  or  memorandum  is 
required.     But  if  the  sale  is  oral,  then  the  note  or  memorandum, 

"The  Uniform  Sales  Act  expressly  includes  choses  in  action. 


358  CosiAiERciAL  Law.  §829 

made  at  any  time  after  the  bargain  is  struck,  and  before  an  action 
for  its  enforcement  is  brought,  will,  satisfy  the  law." 

In  sales  by  auction,  however,  the  auctioneer's  memorandum 
must  be  signed  on  the  spot.^^ 

The  memorandum  is  of  no  effect  unless  signed  by  the  party 
to  be  charged.  But  a  printed  or  stamped  signature  is  sufficient 
if  the  party  sought  to  be  charged  actually  intended  signing. 
AVhere  the  statute,  as  in  a  few  states,  requires  the  memoran- 
dum to  be  "subscribed,"  a  manual  signing  at  the  end  or  foot  of 
it  is  necessary. 

The  memorandum  must  identify  the  parties  and  must  contain 
the  whole  agreement,  including  price  and  terms  of  payment  if 
these  are  specially  agreed  upon,  though  no  particular  form  of 
words  is  required.  It  may  be  made  by  an  agent  of  either  party, 
and  it  is  not  necessary,  so  long  as  he  is  in  fact  authorized,  that  his 
authority  should  be  conferred  by  writing.^^ 

The  general  requisites  of  the  memorandum  are  substantially  the 
same  under  this  as  under  the  fourth  section,  previously  dis- 
cussed.^*   The  goods  sold  must  of  course  be  sufficiently  described. 

§  829.  Delivery,  acceptance  and  receipt. — In  the  absence  of 
the  note  or  memorandum  just  described,  the  sale  becomes  binding 
if  the  seller  delivers  and  the  buyer  accepts  and  receives  the  goods 
or  choses  in  action  or  some  part  of  them.  But  something  more 
than  mere  delivery  is  required.  Delivery  is  the  act  of  the  seller, 
acceptance  and  receipt  are  acts  of  the  buyer.  The  seller  must 
manifest  his  intention  to  relinquish  possession  of  the  goods  in 
favor  of  the  buyer,  and  the  buyer  must  take  possession  or  con- 
trol of  them  in  the  capacity  of  buyer.  In  other  words,  he  must 
take  them  with  intent  to  acquire  an  interest  in  them  adverse  to 
that  of  the  seller.  Alere  delivery  by  the  seller  is  not  enough  if 
the  buyer  refuses  to  take  possession  of  the  property,  disclaims 
the  contract,  and  refuses  to  receive  the  thing  sold. 

But  one  may  accept  goods  which  he  does  not  receive,  or  receive 

'^Ante,  §  133. 

"Ante,  §  640. 

"Ante,  §  552. 

"Ante.  §  133,  et  see,. 
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goods  which  he  does  not  accept,  and  both  acceptance  and  receipt 
are  necessary  to  the  validity  of  tlie  contract.  Thus,  if  one  picks 
out  and  approves  certain  goods  saying  he  will  take  them  he  ac- 
cepts them;  but  if,  when  they  are  subsequently  carried  to  him 
he  refuses  to  take  possession  of  them,  there  is  no  receipt,  and 
hence  no  binding  contract.  On  the  other  hand,  one  who  takes 
possession  of  goods  to  examine  and  see  if  he  will  retain  them, 
there  is  a  receipt  but  no  acceptance  until  he  has,  by  words  or  acts, 
signified  an  intention  to  keep  them  as  his  own.  But  actually  tak- 
ing goods  into  one's  possession  and  marking  them  as  one's  own 
constitutes  acceptance  and  receipt ;  and  where  the  buyer  expressly 
approves  the  goods,  or  breaks  up  the  packages  and  mingles  them 
with  his  other  stock,  or  unreasonably  detains  them  without  dis- 
sent, or  otherwise  deals  with  them  as  owner,  acceptance  will 
usually  be  implied. 

Acceptance  and  receipt  need  not  be  at  the  time  of  the  contract. 
It  is  enough  that  they  take  place  subsequently,  pursuant  to  the 
oral  agreement. 

While  the  acceptance  and  receipt  of  all  the  goods  is  of  course 
sufficient,  it  is  also  enough  if  any  part  be  delivered  to  and  ac- 
cepted by  the  vendee.  But  the  part  must  be  taken  on  behalf  of 
and  as  representing  the  whole,  and  the  receipt  of  a  mere  sample 
or  specimen  is  insufficient. 

If,  upon  delivery  of  part,  the  buyer  accepts  and  receives  them, 
but  expressly  declines  to  take  more,  he  can  be  held  only  for  those 
received. 

§  830.  Earnest  and  part  pa3mient. — Part  payment  is  the  third 
alternative.  A  mere  offer  of  payment  will  not  render  the  contract 
vaHd.  The  seller  must  actually  accept  and  receive  something  of 
value  in  discharge  of  some  portion  of  the  price.  If,  however, 
the  seller  is  actually  credited  with  the  price  or  some  part  of  it 
upon  a  pre-existing  debt,  this  is  sufficient,  though  a  simple  prom- 
ise to  credit  the  seller  is  not  enough.  Until  the  credit  is  actually 
given,  or  some  voucher  or  receipt  delivered,  the  statute  is  unsatis- 
fied. Neither  is  a  promise  to  pay  a  third  party,  on  account  of  a 
debt  due  him,  from  the  seller,  a  sufficient  part  payment.  Such 
third  party  must  be  actually  paid.    Part  payment  may  be  in  money 

24 — Com.  Law. 
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or  anything  else  of  value  agreed  upon  between  the  parties.  The 
buyer's  own  note  is  not  enough,  however,  unless  it  is  actually 
paid  or  unless  it  is  received  in  actual  extinction  of  the  price  or 
some  part  of  it. 

"Earnest"  is  merely  a  small  sum  given  to  bind  the  bargain 
rather  than  part  payment  of  the  price.  The  practice  of  giving  it 
is  now  rare. 


CHAPTER    XLIX. 


WHEN   THE   TITLE   PASSES. 


§  831.  Sale  of  specific  chattels  unconditionally. — As  a  gen- 
eral rule,  a  contract  of  sale  of  a  specific  or  ascertained  chattel 
will  be  considered  (a)  executory,  or  (b)  executed  (so  as  to 
pass  the  title),  according  to  the  intention  of  the  parties.  But 
when  their  intention  does  not  appear  the  law  presumes  that  a 
present  sale  was  intended,  and  the  title  passes  at  once,  provided 
the  thing  sold  is  agreed  upon  and  is  ready  for  immediate  de- 
livery.^ This  rule  is  universal  where  the  price  is  paid  or 
credit  is  expressly  given.  But  many  cases  hold  that  the 
title  is  presumed  to  pass  at  once,  though  the  price  has  not 
been  paid,  even  where  the  sale  is  for  cash,  the  seller  having  a 
mere  lien  for  the  price,  which  entitles  him  to  retain  the  goods 
until  payment  is  made  or  secured.^  This  is  said  to  be  the 
prevailing  view  and  the  view  most  favorable  to  the  seller,  for  if 
the  goods  are  then  injured  or  destroyed,  without  the  seller's 
fault,  the  loss  is  upon  the  buyer.  Many  respectable  authorities 
hold,  however,  that  where  the  sale  is  for  cash  the  title  remains  in 
the  seller  until  the  price  is  paid,  unless  he  voluntarily  delivers  the 
goods  without  requiring  payment  in  advance. 
CBut  even  where  the  sale  is  of  a  specified  or  ascertained  thing, 
it  is  presumed  that  the  title  is  not  intended  to  pass  if  anything  re- 
mains to  be  done  to  put  the  goods  into  deliverable  shape,  as  where 
they  are  to  be  weighed,  measured,  or  separated  from  a  larger 
mass.^  But  this  presumption  is  not  conclusive,  .and  it  may  be 
shown  that  it  was  the  intention  of  the  parties  that  the  title  should 
pass  and  the  goods  be  at  the  buyer's  risk,  though  the  seller  was 
hound  to  weigh,  measure,  separate  or  finish  them  afterward. 

If  the  weighing  or  measuring  is  for  the  purpose  merely  of 

'Under  the  sales  act  if  the  contract  requires  the  seller  to  deliver. 
'Post,  J  862. 
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ascertaining  the  price  and  is  to  be  done  by  the  buyer,  the  title 
is  presumed  to  pass :  if  it  is  to  be  done  by  the  seller,  the  presump- 
tion is  in  most  states  the  other  way. 

Sale  of  Specific  Chattels  Conditionally.^ 

§  832.  Sale  of  chattels  not  specific. — A  contract  for  the  sale 
of  what  the  buyer  does  not  own,  but  expects  to  go  into  the  market 
and  get,  is  always  executory  until  the  property  is  procured  and 
appropriated  to  the  contract.  "  And  where  goods  are  to  be  manu- 
factured, no  title  is  presumed  to  pass  until  they  are  finished, 
though  a  different  agreement  might  be  made.  Presumptively,  in 
such  cases,  the  title  is  with  the  seller  until  the  articles  are  com- 
pleted, and,  in  most  cases,  until  the  buyer  has  had  reasonable  op- 
portunity to  inspect  them  and  take  them  away. 

Where  unascertained  or  future  goods  are  sold  by  description 
the  Sales  Act  provides  that  the  title  is  presumed  to  pass  when 
goods  of  that  description,  in  a  deliverable  state,  are  appropriated 
to  the  contract  by  either  party  with  the  consent  of  the  other. 

§  833.  Same — Portion  of  a  mass. — Where  the  thing  sold  is  a 
portion  of  a  mass  of  the  same  kind,  presiiinptively  the  title  and 
risk  do  not  pass  to  the  buyer  until  the  quantity  purchased  has  been 
set  aside  and  identified  as  his.  This  is  said  to  be  because  the 
minds  of  the  parties  have  not  met  on  anything  specific,  and  be- 
cause it  would  be  impossible  for  the  buyer  to  enforce  the 
ordinary  remedies  of  an  owner  until  the  separation  had  been 
made.  This  rule  has  been  applied  to  a  sale  of  ore  in  a  heap  con- 
taining a  larger  quantity  than  was  bargained  for ;  to  so  much  oil 
from  a  tank  containing  a  larger  amount,  and  to  a  certain  number 
of  barrels  of  pork  not  identified  or  set  apart  from  a  larger  num- 
ber which  the  seller  had  on  hand.  But  there  is  no  rule  preventing 
the  parties  from  agreeing  that  the  title  shall  pass  before  any  sepa- 
ration or  identification  has  taken  place,  and  their  clear  intent  will 
control.* 

'  Post,  chap.  lii. 

*  The  buyer  in  such  cases  becomes  a  tenant  in  common  with  the  seller 
until  the  separation  is  made.    If  the  mass  contains  less  than  the  number, 
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§  834.  Same — Elevator  cases. — A  class  of  cases  known  as  the 
grain  elevator  cases  hold,  as  an  apparent  exception  to  the  rule, 
that  when  the  thing  sold  is  a  portion  of  a  designated  and  uniform 
mass,  title  presumptively  does  not  pass  until  the  part  sold  is  sep- 
arated from  the  rest ;  that  where  several  parties  store  grain  in  a 
public  elevator  they  become,  by  virtue  of  a  well  known  usage  of 
trade,  tenants  in  common  of  the  mass,  and  each  may  make  a  pres- 
ent sale  of  the  whole  or  any  portion  of  his  share  without  making 
any  separation  of  it,  by  merely  giving  a  delivery  order  to  the  pur- 
chaser.'' 

§  835.  Goods  ordered  from  a  distance. — Where,  in  the  ordi- 
nary course  of  business,  goods  are  ordered  from  a  distance,  it  is 
generally  understood  that  the  dealer  will  supply  them  out  of  his 
general  stock,  or  procure  them  from  others  in  time  to  fill  the  or- 
der. No  title  passes,  therefore,  until  specific  goods  are  appropri- 
ated to  the  contract.  But  such  appropriation  is  usually  deemed 
to  take  place  and  the  title  to  pass  when  the  seller  has  delivered 
the  quantity  and  quaHty  ordered,  to  a  carrier  named  by  the  buyer, 
or,  if  none 'be  named,  then  to  a  usual  and  prpper  carrier. °  But 
this  is  a  mere  presumption,  and  it  may  be  shown  that  the  title  was 
not  intended  to  pass  until  the  goods  were  actually  delivered  to  the 
buyer;  and  if  the  seller  contracts  to  deliver  the  goods  at  a  par- 
ticular place  or  to  pay  the  cost  of  transportation  to  a  particular 
place  it  is  presumed  that  the  title  does  not  pass  until  they  have 
reached  the  buyer. 

§  836.    Same — Reservation    of   right   of   disposal. — Notwith- 

weight  or  measure  specified,  the  seller,  so  the  Uniform  Sales  Act  provides, 
must  make  good  the  deficiency  with  similar  property,  unless  a  contrary 
intent  appears. 

"Post,  §  902. 

'Post,  §  854.  The  seller  in  the  absence  of  directions  to  the  contrary 
must  make  a  reasonable  contract  with  the  carrier  for  their  transportation, 
otherwise  the  buyer  may  treat  the  title  and  risk  as  in  the  buyer  or  may 
sue  the  carrier  for  his  neglect.  This  is  substantially  the  provision  of  the 
Uniform  Sales  Act,  which  further  provides  that  if  the  goods  are  sent 
under  such  circumstances  that  it  is  usual  to  insure  he  must  give  such 
notice  to  the  buyer  as  will  enable  him  to  do  sO,  otherwise  they  are  at 
seller's  risk  during  transit. 
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standing  the  general  rule  that  dehvery  to  a  carrier  as  above  gives 
rise  to  a  presumption  that  the  title  passes  instantly,  the  seller  may, 
by  appropriate  words  or  acts,  reserve  the  title  to  himself  until  the 
price  has  been  paid  or  some  other  condition  of  the  sale  has  been 
performed.  Thus,  if  A,  in  New  York,  orders  goods  of  X,  in  Bos- 
ton, without  paying  the  price  in  advance,  there  are  two  devices  in 
common  use  by  resort  to  which  X  may  fill  the  order  without  run- 
ning the  risk  of  A's  refusal  or  inability  to  pay  the  price  on  de- 
livery. A  bill  of  lading  is  a  symbol  of  the  property  itself,  and  the 
seller  who  takes  a  bill  of  lading  directly  to  himself  or  his  agent, 
is  almost  conclusively  presumed  to  reserve  the  title  to  himself. 
He  ships  the  goods  and  retains  the  bill  of  lading  until  the  price  is 
paid  or  secured,  whereupon  he  or  his  agent  indorses  it  to  the 
buyer,  who,  having  then  acquired  the  document  representing  the 
goods,  acquires  the  title  also.'' 

Where  goods  are  consigned  to  a  carrier,  with  directions  to  col- 
lect on  delivery  (C.  O.  D.),  it  has  been  held  that  the  title  passes 
to  the  buyer  upon  delivery  to  the  carrier.  But  whatever  may  be 
the  correct  view  as  to  this,  the  buyer  has  no  right  to  the  goods 
until  the  price  is  paid. 

§  837.  Delivery  as  against  third  parties. — At  common  law 
neither  payment  nor  delivery  were  necessary  to  a  valid  sale  as 
between  the  parties.^  But  as  against  third  persons,  creditors  of 
or  purchasers  from  the  vendor,  the  delivery  of  the  goods  is  of  the 
utmost  importance.  The  fact  that  a  sale  of  goods  is  not  accom- 
panied by  delivery  and  followed  by  change  of  possession  of  the 
thing  sold,  raises  a  presumption  of  fraud  in  favor  of  third  parties 
who  subsequently  purchase  the  goods  while  still  in  the  possession 
of  the  seller  and  without  notice  of  the  prior  sale,  and  also  in  favor 
of  the  creditors  of  the  seller  whose  attachments  are  levied  while 
the  goods  are  still  in  his  hands.  One  reason  for  the  rule  is  that 
the  buyer,  by  permitting  the  seller  to  remain  in  possession  after 
the  sale,  clothes  him  with  apparent  title  to  the  thing  sold,  and  thus 
enables  him  to  deal  with  the  property  as  his  own,  as  by  selling  it 

'As  to  the  nature  and  use  of  bills  of  lading,  see  post,  §§  981,  1149.     See 
also,  on  this  point  the  Uniform  Sales  Act. 
'Ante,  §  831. 
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again,  or  by  purchasing  additional  goods  and  contracting  further 
debts  upon  the  credit  of  what  he  apparently  owns. 

Without  going  into  the  refinements  of  the  subject,  it  may  be 
stated  as  the  prevaihng  rule  in  this  country,  that  an  absolute  sale 
of  chattels  unaccompanied  by  a  change  of  possession  is  presump- 
tively fraudulent  and  void  as  to  the  creditors  of  the  vendor  and 
subsequent  purchasers  from  him  who  take  possession  of  the  prop- 
erty in  good  faith,  and  for  a  valuable  consideration  without  notice 
or  knowledge  of  the  prior  sale.  But  the  transaction  is  only  prima 
facie  fraudulent.  Being  so,  the  vendee  may  show,  if  he  can,  that 
the  retention  of  possession  by  the  vendor  was  consistent  with  an 
honest  purpose.  If  the  first  purchaser  fails  to  establish  the  honesty 
of  the  transaction,  however,  the  subsequent  purchaser  or  attaching 
creditor  will  hold  the  goods.^ 

§  838.  What  sufficient  change  of  possession. — In  view  of  the 
reason  of  the  rule  requiring  change  of  possession  in  order  to  en- 
able the  buyer  to  hold  the  property  against  third  parties,  the  de- 
livery must  be  of  such  a  nature  as  will  put  them  upon  inquiry  for 
a  change  of  ownership.  The  law  requires  immediate  delivery 
where  this  is  possible.  If  the  goods  are  so  situated,  however,  as 
to  be  incapable  of  immediate  delivery,  it  will  be  sufficient,  as  a 
rule,  if  the  vendee  takes  possession  as  soon  as  he  has  a  reasonable 
opportunity  to  do  so.  This  would  be  so  of  a  ship  or  cargo  sold 
while  at  sea.  Where  the  articles  are  so  bulky  as  to  be  incapable 
of  immediate  manual  delivery,  it  is  generally  held  sufficient  for 
the  vendor  to  show  the  property  to  the  vendee  and  authorize  him 

°A  few  courts  in  this  country  hold  that  an  absolute  sale  of  chattels, 
unaccompanied  by  a  delivery  of  the  thing  sold,  is  fraudulent  and  void  as 
a  matter  of  law  as  to  subsequent  bona  fide  purchasers  and  attaching 
creditors,  and  that  the  presumption  of  fraud  thus  raised  can  not  be 
rebutted.  The  Uniform  Sales  Act  appears  to  adopt  this  rule,  so  far  as 
bona  fide  purchasers  and  pledgees  are  concerned,  by  providing  in  sub- 
stance that  wherever  the  seller  remains  in  possession  of  the  goods  or  the 
documents  of  title  thereto,  a  subsequent  delivery  or  transfer  to  a  bona  fide 
purchaser  or  pledgee  for  value  shall  have  the  same  effect  as  if  it  was 
expressly  authorized  by  the  owner.  See  and  compare  §§  25  and  26  of  the 
original  act.  The  right  of  creditors  against  sold  goods  in  the  sellers' 
possession  are  left  to  be  determined  by  state  laws  under  §  26, 
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to  take  possession,  provided  the  latter  takes  manual  possession  of 
it  with  such  reasonable  dispatch  as  the  nature  of  the  thing  will 
admit.  Where  goods  are  in  possession  of  a  warehouseman  or 
other  bailee,  an  order  by  the  seller'  for  their  delivery  to  the  buyer, 
assented  to  by  the  bailee  who  undertakes  to  hold  them  for  the 
buyer,  is  sufficient  delivery  to  rebut  a  presumption  of  fraud  upon 
third  parties.  A  mere  delivery  to  the  buyer  followed  by  an  im- 
mediate return  to  the  seller  is  not  sufficient  as  against  third  parties. 
The  change  of  possession  must  continue  long  enough  to  give 
notoriety  to  the  sale  among  those  familiar  with  the  property. 

§839.  Bulk  Sales  Acts. — In  a  number  of  states  are  statutes 
known  as  "Bulk  Sales  Acts."  These  usually  provide  that  a  sale 
of  any  portion  of  a  stock  of  merchandise  otherwise  than  in  the  or- 
dinary course  of  trade  in  the  regular  and  usual  prosecution  of  the 
seller's  business  or  of  an  entire  stock  in  bulk  shall  be  presumed 
to  be  fraudulent  and  void  as  against  the  creditors  of  the  seller, 
unless  notice  thereof,  as  specified  in  the  act,  be  given  to  such  cred- 
itors, or  they  can,  with  reasonable  diligence,  procure  knowledge 
of  such  sale.  These  acts  are  upheld  as  constitutional  and  valid 
unless  they  attempt  to  create  an  absolute  or  irrebuttable,  instead 
of  a  prima  facie,  presumption  of  fraud.  The  same  is  true  of  stat- 
utes requiring  bulk  sales  to  be  recorded. 

§  840.  Fraud. — The  general  nature  and  effect  of  fraud  and  its 
influence  upon  the  passing  of  the  title  has  already  been  dis- 
cussed.^" 

"•Ante.  §  820;  §  140,  ct  s<q. 


CHAPTER   L. 

OF  THE  WARRANTIES  ACCOMPANYING  THE  SALE. 

§  841.  Caveat  emptor. — Caveat  emptor  (let  the  buyer  beware) 
is  the  maxim  of  the  common  law,  which  operates  to  throw  upon 
the  purchaser  the  risk  as  to  the  quality  of  the  goods  in  all  cases 
where  they  are  open  to  his  inspection,  unless  there  be  fraud  or  a 
warranty. 

§  842.    Warranty — Definition,   nature   and   consideration. — 

A  warranty  is  an  assurance  of  some  fact  coupled  with  an  agree- 
ment, express  or  implied,  to  make  the  assurance  good  or  pay  for 
the  deficiency.  ^It  differs  from  a  condition  in  that  its  breach  does 
not  usually  entitle  the  purchaser  to  rescind,  but  gives  him  a  right 
to  demand  damages  of  the  seller,  though  this  distinction  is  not 
always  observed.  \  A  warranty  dishonestly  made,  however,  will 
usually  constitute  a  fraud  justifying  rescission;  and  where  the 
warranty  results  in  a  complete  failure  of  consideration,  as 
where  the  title  wholly  fails  and  the  goods  are  taken  from  the 
buyer,  the  contract  is  practically  at  an  end. 
\  Where  the  warranty  is  made  at  the  same  time  with  the  sale,  the 
consideration  for  the  sale  supports  the  warranty.  But  where  the 
sale  is  at  one  time  and  the  warranty  is  given  later,  it  must 
be  founded  upon  a  new  consideratiory^ 

§  843.  Kinds  of  warranties. — Warranties  are  either  express  or 
implied,  and  relate  either  to  quality  or  title.  An  express  warranty 
of  one  quality  usually  excludes  an  implied  warranty  of  any  other 
related  quality,^  but  not  an  implied  warranty  of  title.  Where  a 
contract  of  sale  is  completely  written,  no  oral  warranty  can  be 
shown,  unless  it  amounts  to  a  fraud,  in  which  case  the  seller  is 

^  The  Uniform  Sales  Act  provides  that  an  express  warranty  or  condition 
does  not  negative  a  warranty  or  condition  impHed  under  the  act,  unless 
it  would  be  inconsistent  therewith. 
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liable  for  the  deceit,  or  was  subsequently  made  upon  a  new  con- 
sideration. 

§  844.  Implied  warranty  of  title.-^Under  ordinary  circum- 
stances every  vendor  of  personal  property  who  has  possession  of 
it  in  person  or  by  agent,  impliedly  warrants  and  affirms  by  the 
very  act  of  sale  that  he  is  the  owner  of  the  property,  free  from  any 
undisclosed  lien  or  incumbrance.  \  But  the  purchaser  is  entitled  to 
substantial  damages  only  where  he  has  been  compelled  to  yield  to 
the  superior  rights  of  third  persons  or  to  remove  an  incumbrance 
on  the  goods. 

But  there  is  no  implied  warranty  of  title  where,  at  the  time  of 
sale,  the  goods  are  claimed  adversely  by  a  third  person  and  the 
seller  is  out  of  possession,  or  where  the  seller  simply  undertakes 
to  transfer  whatever  interest  he  may  have  in  the  goods,  or  they 
are  understood  to  be  sold  subject  to  some  outstanding  interest  in 
a  third  person,  and  if  the  sale  is  by  an  executor,  administrator, 
guardian,  trustee,  pledgee,  mortgagee  or  sheriff,  or  by  one  known 
to  be  acting  as  an  agent,  no  warranty  can  be  implied  as  against 
him. 

Wherever  the  contract  is  for  the  sale  of  chattels  which  the  seller 
exjjects  afterward  to  procure,  there  is  an  implied  warranty  of  title 
at  the  time  it  is  to  pass. 

§  845.  Implied  warranty  of  quality — Goods  bought  from 
manufactuirer.-t-Where  the  buyer  has  examined  the  goods  there 
is  no  implied  warranty  as  to  defects  that  such  examination  ought 
to  have  revealed.  Where  goods  are  bought  from  a  manufacturer 
there  is  an  implied  warranty  that  they  are  free  from  latent  defects 
arising  from  the  process  of  manufacture  rendering  them  unfit  for 
the  purpose  to  which  such  goods  are  usually  put,  provided  such 
latent  defects  could  have  been  guarded  against  by  ordinary  care 
and  diligence. ) 

§  846.  Same — Sales  by  sample.-^Where  goods  are  sold  by 
sample  there  is  an  implied  warranty  that  the  bulk  when  delivered 
shall  conform  to  the  sample.)  But  if  the  sample  be  defective  the 
purchaser  cannot  complain  of  the  same  defects  in  the  bulk.  So 
the  mere  fact  that  a  sample  is  shown  will  not  raise  an  implied 
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warranty  of  conformity  if  the  purchaser  inspects  the  bulk  and 
bases  his  judgment  upon  such  inspection.  The  question  in  any 
case  seems  to  be  whether  the  sale  was  made  solely  with  reference 
to  the  sample  exhibited.^ 

§  847.  Same — Goods  sold  by  description. — Where  goods  are 
sold  by  description  there  is  an  implied  warranty  or  condition 
that  they  shall  be  of  the  kind  or  description  contracted  for.  Thus, 
where  an  article  was  described  as  "winter-pressed  sperm  oil,"  it 
was  held  a  warranty  that  the  article  was  not  only  sperm  oil,  but 
"winter-pressed,"  as  distinguished  from  "summer-pressed,"  the 
latter  being  an  article  of  much  less  value. 

But  it  must  not  be  forgotten  that  a  sale  by  description  does  not 
imply  a  warranty  that  the  goods  are  of  any  particular  quality,  but 
only  that  they  are  of  the  kind  or  species  bargained  for.  Thus, 
where  the  property  was  described  simply  as  "tallow,"  it  was  held 
sufficient  that  it  was  tallow  and  merchantable  as  such,  the  contract 
calling  for  no  particular  quality  or  color  of  tallow.  But  if  goods 
are  described  as  of  a  certain  kind  or  species  and  also  as  of  a  cer- 
tain quality,  an  implied  warranty  that  they  are  of  that  quality  will 
generally  follow.  But  while  it  is  true  that  a  mere  description  of 
kind  or  species  does  not  import  a  warranty  of  quality,  yet,  where 
the  buyer  has  no  opportunity  to  inspect  the  goods  there  is  ordi- 
narily an  implied  warranty  that  they  are  merchantable.  This  only 
means  that  they  shall  be  salable  among  merchants  as  goods  of  the 
kind  described.* 

If  the  sale  is  by  sample  and  also  by  description  it  is  not  enough 
that  the  goods  comply  with  the  description. 

§  848.  Fitness  for  particular  purpose. — Where  one  buys  goods 
for  a  particular  purpose,  expressly  or  impliedly  communicated  to 
the  seller,  there  is  an  implied  warranty  that  they  shall  be  rea- 
sonably suited  to  the  use  intended.  Thus,  if  one  buys  barrels  to 
be  filled  with  whisky,  there  is  an  implied  warranty  that  they  will 

°  In  Pennsylvania,  it  has  been  held  that  the  only  warranty  is  that  the 
bulk  shall  be  merchantable  goods  of  the  same  kind  as  the  sample. 

'  The  Uniform  Sales  Act  seems  to  confine  the  warranty  of  merchanta- 
bility of  goods  sold  by  description  to  cases  where  the  seller,  whether 
grower  or  manufacturer  or  not,  deals  in  goods  of  that  description. 
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not  leak.  So,  if  one  buys  hay  for  feeding  cattle,  there  is  an  im- 
plied warranty  that  it  is  fit  for  feeding.  But  there  is  no  implied 
warranty  of  fitness  when  the  buyer  himself  selects  the  article,  or 
directs  how  and  of  what  material  it  shall  be  made,  or  where 
under  the  Uniform  Sales  Act  it  is  sold  under  its  patent  or  other 
trade  name. 

In  sales  of  food  products  by  the  manufacturer,  or  by  a  regular 
dealer  who  sells  for  immediate  domestic  use,  there  seems  to  be 
an  implied  warranty  that  they  are  wholesome  and  fit  for  food.  As 
between  dealer  and  dealer,  no  such  warranty  is  implied.* 

§  849.  Express  warranty. — No  particular  form  of  words  is 
required  to  constitute  an  express  warranty.  Any  positive  affirma- 
tion with  respect  to  the  quality  or  fitness  of  the  property  sold, 
intended  as  a  warranty  by  the  vendor  and  relied  upon  as  such  by 
the  vendee,  will  amount,  generally,  to  an  express  warranty.  And 
even  though  the  vendor  holds  a  secret  intention  not  to  warrant,  if 
his  words  fairly  import  a  warranty,  and  are  relied  upon  as  such, 
he  is  bound.  But  it  is  often  difficult  to  distinguish  between  mere 
puffing  or  dealer's  talk  on  the  part  of  the  vendor,  which  is  neither 
intended  or  relied  upon  as  a  warranty,  and  a  positive  affirmation 
to  influence  the  buyer  and  actually  relied  upon  by  him.  Mere 
estimates  of  value  are  not  warranties,  as  a  rule,  nor  are  simple 
words  of  praise,  commendation  or  opinion. 

§  850.  Remedies  for  breach. — Commonly,  the  remedies  of  the 
buyer,  where  a  warranty  has  been  broken,  are  either  a  suit  for  its 
breach  or  by  rescission  and  return  of  the  property.  In  some  of 
our  states  no  rescission  is  allowed  for  breach  of  warranty  unless 
in  exceptional  cases ;  in  others  it  is  permitted  if  exercised  with 
reasonable  promptness.^ 

*  It  seems  that  there  is  no  such  warranty  between  the  keeper  of  a  hotel 
or  restaurant  and  his  customer,  but  only  a  warranty  of  due  care  to  supply 
a  safe  and  whoksome  article. 

"This  matter  is  discussed  post,  §  87S. 


CHAPTER   LI. 

PERFORMANCE  OF  THE  CONTRACT  AND  THE  REMEDIES  FOR 
ITS  ENFORCEMENT. 

§  851.  In  general. — It  is  the  duty  of  the  seller  to  make  deliv- 
ery of  the  goods,  and  of  the  buyer  to  take  and  pay  for  them  in 
accordance  with  the  contract  of  sale.  Unless  it  is  otherwise 
agreed  the  duty  of  the  seller  to  deliver  and  of  the  buyer  to  pay 
the  price  are  so  far  concurrent  that  the  seller  cannot  maintain  an 
action  for  the  price  unless  he  tenders  delivery  of  the  goods,  nor 
can  the  buyer  sue  for  non-delivery  unless  he  is  ready  and  willing 
to  pay  the  price. 

If  the  seller  delivers  the  goods  to  the  buyer  in  expectation  of 
immediate  payment,  he  may  reclaim  them  if  payment  is  not  made 
forthwith. 

§  852.  Seller's  duty  as  to  delivery — When  arises. — By  de- 
livery as  here  used  is  meant  such  a  transfer  of  possession  to  the 
buyer  by  the  seller  as  will  enable  the  latter  to  successfully  defend 
an  action  for  non-delivery. 

The  duty  to  deliver  is  not  generally  perfect  and  enforceable 
until  the  purchaser  has  complied  with  all  conditions  precedent 
upon  his  part  to  be  performed.  Thus,  if  payment  is  by  express 
agreement  to  precede  delivery  no  action  can  be  maintained  against 
the  seller  for  non-delivery  until  payment  is  made  or  tendered. 

§  853.  Place  of  delivery. — Ordinarily,  in  the  absence  of  spe- 
cial agreement  the  seller  is  not  bound  to  send  or  carry  the  goods  to 
the  buyer.  Ttis_eTioug-h  that  the  seller  places  the  goods  at  the 
buyer's  disposal  at  his  fthe  seller's)  place  of  business,  if  he  has 
one_or,  if  not,  at  his  residence,  or.  if  the  sale  be  of  specified  grnoHs, 
then  at  the  place  where  they  are,  or  are  understood  by  the  parties 
to  be.  at  the  time  of  sale.  If  some  other  place  of  delivery  is  ex- 
pressly specified  delivery  must,  of  course,  be  made  at  that  place. 
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So,  general  usage  or  a  previous  course  of  dealing  between  the 
parries  may  designate  some  certain  place  of  delivery,  or  may 
make  it  the  duty  of  the  seller  to  send  or  carry  the  goods  to  the 
buyer. 

§  854.  Same — Delivery  to  carrier. — Delivery  of  goods  or- 
derea  from  a  distance  to  a  carrier  selected  by  the  vendee,  or  if 
none  be  selected  by  the  vendee,  then  to  a  carrier  designated  by 
usage,  or,  in  the  absence  of  usage,  to  a  fit  and  proper  carrier, 
changes  the  title  and  puts  the  property  at  the  risk  of  the  con- 
signee during  transit.  ^Yet  the  seller  must  follow  the  directions, 
if  any,  of  the  buyer,  and  if  he  deviates  from  them,  the  risk  of 
delivery  is  upon  him.^  And  it  is  his  duty  to  make  such  a  contract 
with  the  carrier  as  will  provide  the  buyer  with  a  remedy  over 
against  the  carrier  in  case  of  loss,  or  at  least  such  a  contract  as 
a  prudent  owner  would  make  in  his  own  behalf.  So  the  goods 
must  be  properly  packed  and  delivered  to  the  carrier  in  merchant- 
able condition,  properly  directed.  The  buyer  should  be  notified 
of  the  time  and  place  of  shipment,  and  the  carrier  by  whom  the 
goods  are  sent.^ 

§  855.  Time  of  delivery. — Where  a  contract  expressly  pro- 
vides that  the  seller  shall  send  or  carry  the  goods  to  the  buyer,  if 
the  contract  is  silent  as  to  the  time,  they  must  be  sent  or  carried 
within  a  reasonable  time.  If  not  so  sent,  the  buyer  may  rescind 
the  sale.  ^  Where  the  delivery  is  to  be  made  on  a  specified  day,  a 
failure  to  deliver  on  that  day  will  generally  justify  a  rescission  by 
the  purchaser.^ 

Where  the  delivery  may  be  at  any  place,  a  tender  of  the  goods 
at  such  a  reasonable  hour  before  midnight  as  will  enable  the 
buyer  to  examine  and  receive  them,  is  sufficient. 

If  the  delivery  is  to  be  made  at  a  specified  place,  it  should  be 
made  at  a  convenient  time  before  sunset,  for  the  buyer  is  not 
obliged  to  attend  at  that  place  for  the  purpose  of  accepting  the 
goods  after  that  hour.  But  if  the  buyer  is  actually  there  after 
sunset,  the  seller  may  tender  the  goods  then,  provided  they  are 
such  as  may  be  readily  examined  by  candle  light.    If  they  are  not, 

^Ante,  §  835. 
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a  delivery  at  night  is  at  an  unreasonable  time  and  ineffectual, 

unless  the  buyer  chooses  voluntarily  to  accept  them. 

§  856.  Quality  and  quantity .A-The  quality  and  kind  of  goods 
to  be  dehvered  depends  upon  the  terms  of  the  agreement  and  the 
conditions  and  warranties  which  accompany  it.  But  the  seller  is 
bound  to  afford  the  buyer  a  reasonable  opportunity  to  inspect  the 
goods  in  order  to  ascertain  whether  they  conform  to  the  terms 
of  the  contract.  > 

Ordinarily  the  seller  must  tender  the  exact  quantity  bargained 
for.  The  buyer  is  not  bound  to  accept  less,  nor  may  the  seller, 
by  sending  the  goods  mixed  with  others,  impose  upon  the  buyer 
the  trouble  and  inconvenience  of  separating  his  own  from  the 
mass.  Yet  where  the  separation  may  be  made  without  inconve- 
nience, this  rule  is  not  uniformly  applied. 

Where  the  contract  calls  for  a  certain  quantity  "more  or  less," 
the  seller  must  keep  reasonably  near  the  amount  named. 

Delivery  by  installments.^ 

§  857.  Acceptance  by  the  buyer. — What  constitutes  accept- 
ance sufficient  to  bind  a  ourchaser  in  cases  coming  within  the 
statute  of  frauds  has  been  discussed.  In  the  present  connection 
acceptance  is  important  chiefly  as  evidence  that  the  goods  conform 
to  the  contract,  and  hence  that  the  buyer  is  bound  to  pay  for 
them.  If,  as  a  matter  of  fact,  the  goods  do  conform  to  the  con- 
tract and  the  purchaser  refuses  to  accept  them  when  properly 
tendered,  the  seller  may  pursue  one  or  the  other  of  the  appropriate 
remedies  discussed  hereafter.^ 

Where  the  goods  come  into  the  actual  possession  of  the  buyer, 
who,  having  had  a  reasonable  time  for  inspection,  retains  them 
without  objection,  this  is  taken  as  evidence,  almost  or  quite  con- 
slusive,  that  they  conform  to  the  terms  of  the  bargain.  If  the 
goods  do  not  conform  to  the  contract,  it  is  the  duty  of  the  vendee 
to  notify  the  vendor  within  a  reasonable  time.  Some  cases  hold 
that  the  goods  must  be  returned  within  a  reasonable  time,  and  this 
would  seem  requisite  in  all  cases  where  the  purchaser  seeks  ab- 

"  See  Contracts,  ante,  §  320. 
'Post,  i  861,  ?t  seq. 
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solute  rescission.  But  an  acceptance  does  not  preclude  the  buyer 
from  showing  a  breach  of  warranty,  unless,  perhaps,  the  fault 
were  obvious  at  the  time  of  the  acceptance. 

§  858.  Payment  and  tender. — Payment,  as  we  have  seen,  may 
be  a  condition  precedent  to  the  passing  of  the  title.  But  where  a 
sale  is  expressly  upon  credit  with  no  reservation  of  title  to  the 
seller  until  full  payment  is  made,  the  buyer  is  entitled  to  immediate 
possession.  And  if  there  is  no  bargain  for  credit,  but  the  seller 
delivers  the  goods  notwithstanding,  a  bargain  for  reasonable 
credit  will  sometimes  be  implied. 

Remedies  by  Action  and  Against  the  Goods. 

§  859.  Seller's  remedies  for  buyer's  breach. — There  ;^te  two 
forms  of  breach  by  the  buyer  for  which  a  seller  may  seek  a 
remedy : 

(i)  The  buyer  may  wrongfully  refuse  to  receive  the  goods  in 
pursuance  of  the  contract ;  or 

(2)  He  may,  after  receiving  them,  fail  or  refuse  to  pay  the 
price. 

§  860.  Where  goods  delivered. — If  the  title  and  possession 
have  both  passed  to  the  purchaser,  the  seller  has  but  one  remedy 
— an  action  for  the  price.  There  being  no  fraud  or  other  wrong 
warranting  rescission,  the  vendor  has  only  the  ordinary  remedies 
for  the  collection  of  a  debt.  Where  the  price  is  fixed  by  the  con- 
tract, the  measure  of  damages  will  be  such  price,  with  interest, 
usually,  from  the  day  when  it  fell  due,  and  if  no  price  is  fixed  by 
the  contract,  a  reasonable  price  will  be  implied. 

If  a  part  of  the  goods  are  received  by  the  purchaser,  who 
wrongfully  refuses  the  rest,  he  can  be  sued  for  the  price  or  value 
of  those  received,  and  for  damages  for  refusing  to  take  and  pay 
for  the  remainder. 

§  861.  Remedies  where  goods  not  delivered — Resale. — Where 
the  buyer  wrongfully  refuses  to  take  possession  of  the  goods  in 
conformity  with  the  contract,  the  seller  usually  has  a  choice  of 
remedies. 

First. — The  seller  may  regard  the  contract  as  rescinded,  treat 
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the  goods  as  his  own,  and  sue  for  damages.  As  he  cannot  have 
both  the  goods  and  their  vahie,  the  measure  of  his  recovery  is 
the  diflference  between  the  contract  price  and  the  market  value 
at  the  time  and  place  of  delivery.  But  the  measure  of  damages  is 
often  influenced  by  special  circumstances.  Thus,  if  A  agrees  to 
manufacture  and  deliver  an  article  to  B  on  a  given  date,  but  be- 
fore that  date  has  arrived,  or  the  thing  is  completed,  B  counter- 
mands his  order,  A  may  abandon  the  contract  and  recover  what 
will  reasonably  compensate  him  for  his  labor  and  materials. 

Second. — But,  according  to  the  weight  of  opinion,  the  seller 
may,  if  the  buyer  refuses  to  accept  them,  treat  the  goods  as  be- 
longing to  the  latter  and  sue  for  the  entire  price,  at  least  where 
the  circumstances  are  such  that  the  title  may  be  held  to  have 
vested  in  the  purchaser,  notwithstanding  his  refusal  to  accept, 
and  is  commonly  resorted  to  where  the  goods  are  made  to  order 
or  other  special  circumstances  make  the  ordinary  remedy  in- 
adequate. 

Third. — The  seller  may,  after  a  reasonable  time,  if  the  buyer 
refuses  to  accept  and  pay  for  the  goods  tendered  him  in  strict 
conformity  with  the  contract,  resell  the  same  in  the  capacity  of 
quasi-agtnt  of  the  buyer,  after  notifying  the  latter  of  the  inten- 
tion so  to  do.  If  the  goods  then  bring  less  than  the  contract  price 
the  vendor  is  liable  for  the  deficiency  and  the  reasonable  expenses 
of  resale.  If  they  bring  more  than  the  purchase  price  and  ex- 
penses the  surplus  belongs  to  the  buyer.  And  the  remedy  is  ap- 
plicable both  where  the  title  has  passed  and  also  to  executory 
contracts  where  the  seller  tenders  performance.  In  many  cases 
resale  seems  to  be  no  more  than  a  peculiar  way  of  determining 
the  amount  of  the  vendor's  damages. 

No  general  rule  as  to  the  conduct  of  the  sale  can  be  laid  down 
save  that  it  must  be  made  with  fairness,  so  as  to  obtain  the  fair 
value  of  the  property,  otherwise  the  price  obtained  will  be  disre- 
garded and  the  damages  will  be  the  difference  between  the  contract 
price  and  the  market  value.  It  must  be  made  within  a  reasonable 
time,  and  should  be  at  a  market  at  or  near  the  place  of  delivery. 
If  made  elsewhere,  it  might  be  open  to  a  charge  of  unfairness. 
It  may  be  either  public  or  private.    Not  only  is  the  buyer  entitled 

25~CoM.  Law. 
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to  notice  that  the  goods  will  be  resold,  but  it  is  the  safer  course 
to  notify  him  of  the  time  and  place  of  sale. 

Other  Special  Remedies  of  the  Seller. 

§  862.  Lien — Possession  essential  to. — By  the  common  law 
the  vendor  has  a  lien  upon  the  goods  sold  for  the  unpaid  pur- 
chase-money so  long  as  it  is  actually  due  and  the  property  remains 
in  his  possession.  But  the  lien  exists  only  where  the  title  has 
passed,  for  one  cannot  have  a  lien  upon  his  own.  He  must  have 
the  possession,  however,  and  if  he  voluntarily  delivers  the  goods 
to  the  buyer,  the  lien  is  gone.  If  part  only  of  the  goods  have 
been  delivered  the  seller  may  assert  his  lien  against  the  rest. 

§  863.  Debt — Sale  on  credit. — There  must  be  a  debt  for  the 
price  in  order  that  a  lien  may  exist.  If  the  goods  are  expressly 
sold  upon  credit,  without  any  bargain  as  to  the  possession,  the 
bargain  for  credit  is  said  to  be  a  waiver  of  the  lien,  and  the 
buyer  may  demand  immediate  delivery  without  payment.  But 
even  where  the  sale  is  on  credit,  if  the  vendor  actually  remains 
in  possession  until  the  price  becomes  due,  his  lien  revives,  and  he 
may  withhold  delivery  until  payment  is  made.  And  if  the  buyer 
is  found  to  be  insolvent,  or  becomes  so,  if  the  seller  is  still  in  pos- 
session he  may  hold  the  goods,  even  though  the  price  is  not  yet 
due.  It  makes  no  difference  that  a  bill  or  note  is  taken  for  the 
price  unless  it  was  stipulated  to  be  absolute  payment  thereof. 

§  864.  How  extinguished — Waiver. — The  vendor's  lien  is 
waived  and  extinguished  if  he  voluntarily  delivers  the  goods  to 
the  buyer  or  his  agent  without  requiring  payment  of  the  price. 
Delivery  of  part  divests  the  vendor's  lien  only  as  to  the  part  de- 
livered. The  seller  may  expressly  agree  to  waive  his  lien  and  look 
for  payment  to  the  buyer  personally. 

Payment  of  course  extinguishes  the  seller's  lien.  A  valid 
tender  has  the  same  effect  and  entitles  the  buyer  to  immediate 
possession. 

§  865.  Statutory  liens. — The  statutes  of  the  several  states 
often  give  to  those  who  furnish  materials  and  machinery  for  use 
or  erection  upon  land  or  in  buildings  thereon,  a  lien  upon  the 
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property  notwithstanding  the  delivery,  or  upon  the  premises  to 
which  it  is  affixed.  These  liens  are  special  and  peculiar  in  their 
nature.  Those  who  furnish  materials  for  the  construction  and 
repair  of  vessels  may  have  a  lien  thereon  by  maritime  law  or  by 
statute. 

§  866.  Stoppage  in  transitu. — Stoppage  in  transitu  is  the  right 
of  the  unpaid  vendor  to  regain  possession  of  the  goods  while  they 
are  being  transported  to  the  buyer,  and  to  hold  them  subject  to 
the  same  rights  as  if  they  had  never  left  his  hands,  upon  his  dis- 
covering that  the  buyer  has  become  insolvent  or  was  insolvent 
at  the  time  of  the  sale.  This  right  is  said  to  be  based  upon  the 
plain  principle  of  natural  justice,  "that  one  man's  goods  should 
not  be  taken  to  pay  another  man's  debt."  Stoppage  in  transitu 
is  in  most  respects  analogous  to  a  resumption  of  the  vendor's 
lien. 

§  867.  Who  may  stop. — Not  only  a  vendor  strictly  speaking 
has  the  right  to  stop  the  goods,  but  an  agent  who  has  himself 
paid  or  become  responsible  for  the  price  of  goods  shipped  to  his 
principal,  may  stop  them  in  transitu  as  against  the  principal.* 

The  following  conditions  must  exist  to  warrant  the  vendor  in 
stopping  the  goods  in  transit : 

(i)   The  goods  must  be  unpaid  for. 

(2)  They  must  be  in  transit. 

(3)  They  must  be  in  possession  of  a  third  party. 

(4)  The  buyer  must  be  insolvent. 

§  868.  Price  must  be  unpaid. — Absolute  payment  extinguishes 
the  right  to  stop  the  goods,  for  it  is  solely  to  enforce  payment  that 
the  right  is  given.  And  as  to  what  amounts  to  payment  the 
student  is  referred  to  the  title  "payment.""  Part  payment  has  no 
effect  to  extinguish  the  right.  All  the  goods  may  be  stopped  to 
secure  any  part  of  the  price,  unless  the  contract  is  apportionable, 
when  it  can  be  exercised  against  such  of  tiie  goods  only  as  are 
unpaid  for. 

'Ante,  §  596. 
"Ante,  %  272,  et  seq. 
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§  869.    Must  be  in  transit — When  transit  begins  and  ends. — 

The  right  of  stoppage  must  be  exercised  while  the  goods  are 
legally  in  transit,  that  is,  in  general,  intermediately  between  their 
delivery  by  the  seller  to  the  carrier  and  their  delivery  by  the  car- 
rier to  the  buyer. 

But  the  moment  the  goods  are  given  into  the  possession  of  the 
carrier  for  transportation  to  the  buyer,  they  are  in  transit  within 
the  meaning  of  the  law,  though  not  yet  in  motion  upon  the  car  or 
vessel,  or  even  loaded  thereon. 

The  transit  ends  when  the  carrier  divests  himself  of  the  pos- 
session of  the  goods  in  the  capacity  of  carrier  in  favor  of  the 
buyer  or  his  agent,  by  an  actual  or  constructive  delivery  of  the 
goods.  The  difficulty  seems  to  lie  in  determining  what  constitutes 
an  actual  or  constructive  delivery  to  the  buyer  or  his  agent.  If 
the  goods  are  delivered  upon  a  dock  or  platform,  and  the  buyer 
or  his  agent  is  given  leave  to  take  possession,  which  he  does,  the 
transit  is  at  an  end  and  the  right  of  stoppage  is  gone,  even  though 
the  carrier  consents  to  afterward  store  the  goods  on  his  dock  or 
in  his  depot  or  warehouse,  as  agent  or  bailee  of  the  buyer. 

But  where  the  carrier  still  has  possession,  he  is  presumed  to 
hold  as  carrier,  notwithstanding  the  arrival  of  the  goods  at  the 
place  of  destination,  particularly  where  his  charges  have  not 
been  fully  paid.  But  when  the  charges  have  been  fully  paid  by 
the  vendee  or  his  agent,  the  carrier  is  supposed  to  hold  the  goods 
as  bailee  or  warehouseman  for  the  vendee  and  the  vendor  cannot 
reclaim  them.* 

Delivery  to  the  buyer  or  his  agent  at  an  intermediate  point 
puts  an  end  to  the  right  of  stoppage  in  transitu. 

§  870.  Resale  during  transit. — If  the  buyer,  while  the  goods 
are  in  transit,  resells  them  to  a  third  party  without  any  agreement 
or  understanding  with  the  vendor,  the  latter  may  still  stop  them 
before  the  transit  ends,  by  their  delivery  to  such  purchaser  oi 
his  agent.  But  there  is  an  exception  to  the  rule.  Thus,  if  a  bill 
of  lading  is  given  to  the  purchaser  who  transfers  it  to  a  sub- 

"  If  the  carrier  wrongfully  refuses  to  deliver  to  the  buyer  the  transit 
is  at  an  end  under  the  Uniform  Sales  Act. 
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vendee,  who  pays  value  for  the  goods  without  notice  or  knowl- 
edge that  the  price  is  unpaid,  the  right  of  stoppage  is  gone.^ 

§  871.  Insolvency  of  buyer. — This  is  the  last  requisite  to  the 
exercise  of  the  right  of  stoppage.  And  the  vendor  who  stops, 
acts  at  his  peril,  for  if  the  buyer  is  not  insolvent,  within  the 
meaning  of  the  law,  the  seller  is  liable  to  him  in  damages  for  his 
wrongful  interference  with  the  goods.  The  insolvency  occurring 
and  known  to  the  seller  before  the  sale  will  not  justify  stoppage 
in- transitu.  It  must  occur  afterward,  or  if  it  occurs  before,  it 
must  be  unknown  to  the  seller  at  the  time  of  the  sale. 

It  is  not  necessary,  however,  that  the  buyer  should  be  in- 
solvent in  the  technical  sense  of  that  term ;  though  technical  in- 
solvency always  justifies  a  stoppage.  It  is  sufficient  if  the  seller 
can  show  the  buyer's  general  liability  to  pay  his  debts  in  the  or- 
dinary course  of  business,  or  that  he  has  so  conducted  his  affairs 
as  to  afford  ordinary  and  apparent  evidences  of  insolvency. 

§  872.  How  the  right  is  exercised. — The  seller  need  not  re- 
gain possession  of  the  goods.  It  is  enough  that  the  carrier  is 
notified  to  hold  them  subject  to  the  seller's  orders.  Notice  must 
be  served  on  the  carrier,  not  the  buyer.  If  the  carrier  delivers 
in  disregard  of  the  seller's  notice,  he  is  liable  for  the  loss  oc- 
casioned thereby.  After  the  goods  are  stopped,  the  carrier  holds 
as  warehouseman  and  not  as  common  carrier,  but  with  his  lien 
for  freight  still  reserved.  The  notice  must,  of  course,  be  given 
to  the  carrier  and  in  such  season  as  will  enable  him  to  com- 
municate it  to  his  servants  in  time  to  prevent  delivery  to  the 
buyer." 

The  following  form  of  notice  would  ordinarily  suffice : 

To  (carrier  or  master  or  owners  of  vessel,  or  other  persons 

having  custody  or  control  of  goods): — 

In  pursuance  of  the  right  of  stoppage  in  transitu,  I  hereby,  as  an  unpaid 
teller,  give  you  notice   to  refuse   delivery  of  the  under-mentioned  goods 

'  Post,  §  989. 

'  If  a  negotiable  bill  of  lading  or  receipt  has  been  issued,  the  carrier  is 
not  bound  to  deliver  the  goods  to  the  seller,  unless  such  bill  or  receipt  is 
surrendered  to  him. 
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consigned  by  me  through  to  ,  and  to  retain  possession  thereof; 

and  I  hereby  authorize  and  require  you  to  redeliver  the  goods  to ■ — 

(set  out  directions). 

(Description  of  goods  by  marks,  kind,  and  consignee.) 

(Signature  of  Unpaid  Seller.) 

§  873.  Effect  upon  other  remedies. — After  the  goods  are 
stopped,  the  vendor's  remedies  are  practically  the  same  as  if  the 
goods  had  never  left  his  hands.  Thus,  he  may  maintain  an  action 
for  the  price  and  levy  upon  the  goods  themselves,  or  may  exer- 
cise the  right  of  lien  and  of  resale.  The  sale  is  not  rescinded. 
The  buyer  cannot  recover  part  payments  previously  made,  a.vA 
may  tender  the  price  and  claim  the  goods  at  any  time  before 
the  vendor  has  exercised  the  right  of  resale.  If  the  goods  are 
resold  the  surplus  proceeds  belong  to  the  buyer,  as  in  other  cases 
of  resale." 

Buyer's  Remedies. 

§  874.  For  non-delivery. — Where  the  seller  fails  or  refuses  to 
deliver  the  goods  in  accordance  with  tli^  contract,  the  buyer  may 
sue  for  damages,  the  usual  measure  of  which,  if  the  price  is  un- 
paid, is  the  difference  between  the  contract  price  and  the  market 
value  of  each  instalment  at  the  time  and  place  of  delivery.  If 
no  place  of  delivery  is  provided,  the  contract  price  should  be 
compared  with  the  market  price  at  the  place  of  sale  on  the  day 
when  delivery  should  have  been  made.  If  there  is  no  difiference 
in  price,  or  the  market  price  has  fallen,  nominal  damages  only 
may  be  recovered.^" 

Where  the  price  has  been  paid,  the  buyer  may  recover,  as  dam- 
ages for  failure  to  deliver,  the  full  market  value  of  the  goods,  at 
the  time  and  place  of  delivery,  with  interest. 

Sometimes  where  the  goods  sold  are  of  peculiar  value  to  the 

'Ante,  §  861.    The  rule  is  otherwise  under  the  uniform  sales  act. 

''-Where  the  title  has  passed  and  the  seller  wrongfully  neglects  or 
refuses  to  deliver,  the  Uniform  Sales  Act  gives  the  buyer  a  right  to  bring 
an  action  to  recover  possession,  as  in  the  case  of  other  property  con- 
verted or  wrongfully  withheld. 
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buyer  and  cannot  be  obtained  in  the  market,  a  court  of  equity  will 
decree  a  specific  performance.*^ 

§  875.  For  breach  of  warranty. — Where  the  sale  is  of  specific 
chattels,  the  buyer  cannot,  by  the  weight  of  authority,  rescind  the 
contract  for  a  mere  breach  of  warranty  unless  the  right  of  rescis- 
sion is  expressly  reserved.*^  His  remedy  is  to  retain  the  goods 
and  sue  for  the  difference  between  their  actual  value  and  their 
value  had  they  been  as  warranted,  or  to  use  the  breach  of  war- 
ranty as  a  counter-claim  when  sued  for  the  price.  Acceptance 
of  the  goods  does  not  bar  his  right  to  damages  for  breach  of  war- 
ranty or  other  term  in  the  contract.  But  his  failure  to  give 
notice  to  the  seller  of  such  breach  within  a  reasonable  time  after 
he  knows  or  ought  to  know  of  the  breach  will,  under  the  sales 
act  and  the  decisions  in  some  states,  discharge  the  seller  from 
liability  therefor. 

But  where  unascertained  goods  are  sold  by  sample  or  descrip- 
tion, the  buyer  is  entitled  to  a  reasonable  time  to  ascertain  whether 
they  correspond  with  the  sample  or  description.  If  they  do  not 
correspond  he  is  not  precluded  by  the  mere  receipt  of  them  for 
examination  from  rescinding  the  contract,  provided  he  acts 
promptly  and  has  done  nothing  to  impair  the  rights  of  the  seller, 
though,  if  he  does  not  rescind,  or  has  waived  the  right  to  do  so, 
he  can  still  set  up  the  breach  of  warranty  as  a  means  of  recover- 
ing damages  or  as  a  counter-claim. 

If  the  breach  of  warranty  results  in  a  total  failure  of  considera- 
tion, as  where  the  seller  has  no  title  or  the  goods  are  wholly 
worthless,  the  damages  are  the  same  as  upon  a  failure  to  deliver. 

In  case  the  warranty  was  fraudulently  made,  the  buyer  may 
rescind  for  the  fraud,  or  ratify  the  sale  and  sue  either  as  for  a 
breach  of  warranty  or  for  deceit. 

Where  goods  are  sold  by  description,  however,  it  is  an  implied 
condition  rather  than  a  strict  warranty  that  they  shall  answer  to 

"  Ante,  §§  330,  331. 

"By  the  Uniform  Sales  Act  he  may  rescind  for  breach  of  warranty,  un- 
less he  accepted  the  goods  with  knowledge  of  such  breach.  But  he  must 
return  or  offer  to  return  them  if  they  have  been  delivered  to  him,  in  sub- 
stantially the  condition  in  which  he  received  them. 
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the  description  of  the  contract.  The  buj-er  is  not  bound  therefore 
to  accept  goods  of  a  different  description,  or  he  may  return  them, 
if  he  acts  promptly,  upon  discovering  that  they  are  not  as  de- 
scribed. 

REVIEW. 

SALES    OF   PERSOX.'iL    PROPERTY. 

1.  (a)  Define  a  sale  of  chattels,  and  distinguish  it  from  an  agreement 
to  sell,  (2)  from  a  gift,  (3)  from  a  bailment,  (b)  Why  is  the  distinc- 
tion between  a  sale  and  a  bargain  to  sell  important?  (c)  What  rights  has 
an  innocent  purchaser  of  ordinary  chattels  from  a  thief  or  finder? 
(d)  Give  the  substance  of  the  Statute  of  Frauds  so  far  as  it  relates  to 
sales  of  chattels.     (<?)  What  is  the  "Uniform  Sales  Act?" 

2.  A  buyer  induces  a  sale  and  delivery  of  goods  to  himself  by  fraudu- 
lent representation  as  to  his  solvency.  Afterward  he  sells  the  goods  to 
B,  who  pays  value  for  them  without  notice  or  knowledge  of  the  fraud. 
Can  B  hold  the  goods  as  against  the  defrauderl  seller?  See  Barnard  v. 
Campbell,  55  X.  Y.  456,  58  N.  Y.  7,3. 

3.  What  do  you  understand  by  negotiable  documents  of  title  and  what 
is  the  general  effect  of  the  transfer  in  due  course  of  such  a  document  to  a 
bona  fide  purchaser  for  value? 

4.  A  sells  B  a  horse,  nothing  being  said  about  the  price.  What  sum, 
if  any,  can  A  recover  of  B  ? 

5.  B  orally  agrees  to  buy  500  tons  of  coal  of  A  at  $4  a  ton,  on  thirty 
days'  time.  When  the  coal  is  tendered  to  B  he  refuses  to  receive  it.  Can 
A  prove  the  contract  by  witnesses  in  a  suit  to  recover  for  B's  breach  of 
contract  in  refusing  to  take  the  coal?  Suppose  B  had  accepted  part  of  the 
coal  under  the  contract  and  resold  it,  and  then  refused  the  rest.  Could 
the  oral  contract  be  shown? 

6.  A  memorandum  of  sale  is  as  follows :  "Sold  this  day  100  bushels 
wheat  at  98c.,"  signed  .\.  Is  this  alone  sufficient  compliance  with  the 
statute  of  frauds?  See  Sanborn  v.  Flagler,  6  Allen,  (Mass.)  674;  Lincoln 
v.   Erie,  etc,  Co.,   132  Mass,   129. 

7.  A  bought  $1,000  worth  of  goods  from  B  and  agreed  to  credit  B  on 
a  book  balance  amounting  to  $300  and  pay  B  the  balance  in  cash.  No 
receipt  was  given  for  the  $300  nor  was  any  credit  given  B  on  A's  books, 
and  the  contract  was  oral.     Does  it  bind  either  party? 

8.  Goat  skins  were  sold  by  the  bale,  each  containing  a  specified  number. 
By  the  settled  usage  of  trade  it  was  the  duty  of  the  seller  to  count 
the  skins  in  each  bale,  but  before  this  was  done  the  goods  were  destroyed 
by  fire.   Must  the  buyer  or  the  seller  stand  the  loss? 

9.  A  agrees  to  buy  fifty  barrels  of  pork  from  a  larger  quantity  con- 
tained in  B's  warehouse.     Before  any  separation  or  identification  of  the 
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fifty  barrels  sold  B's  creditors  attach  the  property.     Can  A  recover  any 
of  it  from  their  hands? 

10.  A,  in  Milwaukee,  orders  goods  of  B  in  Chicago,  directing  him  to 
ship  them  by  Goodrich  Transportation  Co.  They  are  promptly  shipped  as 
directed  and  upon  the  ordinary  terms,  the  bill  of  lading  being  in  the  name 
of  A.  Does  A  or  B  have  the  risk  of  loss  during  transit?  See  Wheel- 
house  V.  Parr,  141  Mass.  593. 

11.  A  party  inspects  and  buys  certain  hops.  There  is  no  concealment 
or  misrepresentation  by  the  seller  and  no  warranty  by  him.  May  the 
buver  sue  if  the  hops  are  of  lower  grade  or  quality  than  he  supposed? 
What  maxim  of  law  applies? 

12.  A  party  in  possession  of  goods  sells  them  as  his  own.  He  makes  no 
representations  as  to  the  title,  but  they  prove  to  be  subject  to  a  chattel 
mortgage  which  the  buyer  is  forced  to  pay  $50  to  remove.  What  remedy,  if 
any,  has  the  buyer?    Gross  v.  Kierski,  41  Cal.  111. 

13.  A  formal  bill  of  sale  of  a  horse  contained  a  warranty  that  the  horse 
was  under  six  years  old.  Can  oral  evidence  be  given  that  at  the  time  of 
sale  the  vendor  also  warranted  him  sound?  Can  it  be  shown  that  after 
the  sale,  the  warranty  as  to  age  being  broken,  the  seller  warranted  the 
horse  sound,  provided  the  buyer  would  not  sue  for  breach  of  the  war- 
ranty of  age?   See  Seitz  v.  Brewers',  etc.,  Co.,  141  U.  S.  510. 

14.  Certain  seed  was  sold  as  and  for  "early  strap-leaf  red  top  turnip 
seed."  The  seed,  when  planted,  turned  out  to  be  of  a  different  kind,  so 
that  the  buyer  lost  his  crop.     Is  the  seller  liable  in  damages? 

15.  The  buyer,  without  the  knowledge  of  the  seller,  took  a  sample  of 
grain  from  the  seller's  warehouse  and  after  inspecting  it  made  an  offer 
for  the  whole  lot.  After  the  grain  was  delivered  the  bulk,  or  most 
of  it,  was  found  to  be  inferior  to  the  sample.  Was  the  seller  liable  for 
breach  of  warranty? 

16.  Which  of  the  following  expressions  would  usually  constitute  a  war- 
ranty in  the  sale  of  a  horse  and  which  would  not? 

(o)   "He  is  a  good  horse  and  easily  worth  the  price." 

(6)   "He  is  perfectly  sound  in  every  particular  you  may  depend." 

(c)  "He  is  as  good  as  can  be  had  for  the  money." 

(d)  "He  is  perfectly  sound."  In  this  last  case  the  buyer  can  readily 
see  that  the  horse  is  blind  in  one  eye,  which  he  alleges  as  a  breach 
of  warranty. 

17.  A  sells  goods  to  B  without  any  bargain  for  credit,  and  allows  B 
to  take  them  home.  Can  he  recover  the  goods  in  the  absence  of  fraud 
because  B  fails  to  pay  the  price  on  demand? 

18.  A  buys  goods  on  credit  and  leaves  them  in  the  seller's  hands  until 
he  shall  call  for  them.  He  does  not  call  for  them  until  the  price  is  due. 
Can  the  seller  retain  them  as  security  for  the  price?  See  Arnold  v. 
Delano,  4  Cush.  (Mass.)  33. 
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19.  A  sells  B  eighteen  head  of  cattle  for  $540.  He  pays  $440  and  takes 
ten  head  away,  promising  to  take  the  others  and  pay  the  remaining  $100 
next  day.  He  calls  for  the  remaining  cattle  but  is  not  ready  to  pay  the 
price.  May  B  refuse  to  deliver  any  of  them?  Bradley  v.  Michael,  1  Ind. 
SSI. 

20.  Define  stoppage  in  transitu,  and  state  the  conditions  upon  which 
the  lawful  exercise  of  the  right  depends? 

21.  A  buys  and  pays  for  a  stallion  under  such  circumstances  that  a 
court  would  hold  that  the  title  had  passed.  The  seller  wrongfully  refuses 
to  deliver  it.     Give  the  remedies  open  to  the  buyer. 

22.  A  sells  B  a  horse  for  $50  and  warrants  it  to  be  sound,  but  it  turns 
out  unsound.  Had  the  horse  been  as  warranted  he  would  have  been  worth 
$75,  but  as  it  is  he  is  worth  $45.  How  much  can  B  recover  for  breach  of 
die  warranty?    Brown  v.  Bigelow,  10  Allen  (Mass.)  242. 


CHAPTER  LII. 

CONDITIONAL  SALES. 

§  876.  Definition^Classes. — A  conditional  sale  is  one  by 
which  the  right  of  property  in  chattels  is  to  vest  in  the  buyer  or 
be  defeated  and  revested  in  the  seller  upon  the  happening  or  not 
happening  of  some  event.  A  condition  may  be  either  precedent 
or  subsequent.  If  the  title  is  to  pass  to  the  buyer  only  upon  the 
happening  of  some  event  or  the  performance  of  some  act  the  sale 
is  upon  condition  precedent,  for  a  condition  precedes  the  vesting 
of  the  title  in  the  buyer.  Thus,  if  one  agrees  to  buy  certain  goods 
provided  they  are  at  a  certain  port  before  a  certain  day,  the  sale  is 
upon  condition  precedent. 

A  condition  subsequent  is  one  upon  the  non-fulfillment  of  which 
a  title  already  vested  in  the  buyer  is  to  be  defeated  or  modified. 
Thus,  one  may  sell  goods  reserving  to  himself  the  right  to  repur- 
chase at  a  specified  price  within  a  certain  time.  If  he  elects  to 
exercise  the  right  within  the  time  specified  the  prior  sale  is  de- 
feated. A  chattel  mortgage  is  a  common  example  of  a  sale  upon 
condition  subsequent,  to  which  some  peculiar  incidents  have  been 
annexed.^ 

§  877.  Conditions  are  express  and  implied. — An  implied  con- 
dition is  one  that  arises  through  construction  or  intendment  of 
law.  Thus,  where  there  is  no  bargain  for  credit,  the  payment  of 
the  price  is  regarded  by  some  courts  as  an  implied  condition  prec- 
edent to  the  passing  of  the  title.  That  the  goods  shall  be  of  the 
same  kind,  description  or  species  with  those  bargained  for  is  often 
spoken  of  as  an  implied  condition  precedent  in  sales.  So,  weigh- 
ing, measuring,  finishing  or  separating  from  a  larger  mass  by  the 
seller  is  usually  an  implied  condition  precedent  to  the  passing  of 
the  title.  2 

^  Post,  next  chapter. 
'Ante,  §  831. 
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Express  conditions  are  created  by  the  language  of  the  parties. 
The  words  "upon  condition,"  or  "if  it  shall  so  happen,"  etc., 
usually  indicate  a  condition  and  remove  all  doubt  as  to  its  pres- 
ence. 

§  878.    Payment  by  installments — Rights  of  vendor.; — It  is 

very  common  to  sell  pianos,  sewing  machines,  household'  furniture 
and  a  multitude  of  other  things  on  the  installment  plan.  Pos- 
session is  given  to  the  buyer  with  the  understanding  that  the  title 
is  to  remain  in  the  seller  until  all  of  the  installments  of  the  price 
are  paid. 

At  common  law,  in  such  cases,  the  title  remains  with  the 
vendor  until  all  of  the  installments  are  paid  and  he  may  retake 
the  goods  upon  default  in  the  payment  of  any  installment,  with- 
out returning  the  whole  or  any  part  of  what  has  been  paid.  But 
the  vendor  may  waive  the  forfeiture  expressly  or  by  implication, 
and  if  he  receives  an  installment  after  it  is  due  he  cannot  after- 
ward take  advantage  of  the  default.  The  harsh  rule  which  per- 
mits the  vendor  to  declare  a  forfeiture  for  default  in  any  install- 
ment is  sometimes  limited  by  statute,  and  in  some  states  the 
courts  allow  the  seller  to  recover  the  property  only  upon  refund- 
ing the  installments  paid,  less  a  reasonable  sum  for  the  use  and 
Avear  of  the  property. 

Often  these  contracts  of  conditional  sale  are  called  leases  and 
the  instalments  of  price  are  termed  rent.  This  does  not  prevent 
the  courts  from  deeming  them  conditional  sales.  A  form  of 
such  a  contract  is  given  in  the  appendix. 

§  879.  Same — Rights  of  bona  fide  purchasers. — According  to 
most  cases  a  purchaser  from  the  conditional  buyer,  though  he 
purchased  without  knowledge  that  the  goods  were  sold  upon  con- 
dition that  the  price  should  be  paid  before  the  title  should  pass 
to  the  buyer,  may  be  compelled  to  return  them  to  the  seller  if  his 
vendor  defaults'  in  the  payment  of  the  price.  But  in  some  of  the 
states  a  dififerent  rule  has  been  adopted,  and  a  bona  Ude  pur- 
chaser may  hold  as  against  the  conditional  vendor,  notwithstand- 
ing default  in  the  payment  of  installments. 

Since  the  enactment  of  laws  requiring  the  registration  of  chat- 
tel mortgages,  conditional  sales  of  this  class  are  held  void  in  some 
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states  as  against  bona  fide  purchasers,  unless  they  are  recorded, 
or  possession  is  retained  by  the  seller,  upon  the  ground  that  they 
are  to  be  regarded  as  chattel  mortgages  within  the  mischief 
sought  to  be  remedied  by  the  acts,  and  in  other  states  special 
statutes  require  the  recording  of  such  sales  unless  possession  re- 
mains with  the  seller. 

In  some  states  where  the  recording  acts  apply  to  sales  of  this 
kind,  the  law  has  been  sought  to  be  evaded  by  drawing  up  a  con- 
tract called  a  lease  and  calling  the  installments  rent.  Yet  where 
the  party  in  possession  is  simply  paying  the  price  under  the  name 
of  rent,  the  contract  is  still  a  conditional  sale,  for  the  name  by 
which  a  transaction  is  disguised  cannot  change  its  nature. 

§  880.  Sales  to  arrive. — Where  goods  are  sold  while  still  in 
course  of  transportation  the  contract  assumes  one  of  three  forms : 

( 1 )  It  may  be  a  present  sale  and  transfer  of  title  which  throws 
the  risk  of  loss  during  transit  upon  the  buyer. 

(2)  It  may  be  an  executory  sale  conditioned  to  become  ex- 
ecuted upon  the  arrival  of  the  goods. 

(3)  It  may  be  executory,  to  become  executed  upon  the  arrival 
of  the  goods,  coupled  with  an  understanding  or  warranty  by  the 
seller  that  they  shall  arrive. 

Which  one  of  these  forms  the  contract  shall  take,  depends 
upon  the  intention  of  the  parties  as  gathered  from  the  terms  of 
their  bargain. 

Where  goods  are  sold  in  transit  with  the  express  agreement 
that  the  title  shall  pass  immediately  it  vests  at  once  in  the  buyer. 
If  an  accident  happens  to  the  goods  during  the  remainder  of  the 
transit  the  loss  is  upon  him.  The  indorsement  of  the  bill  of  lad- 
ing during  transit  is  presumed  to  pass  the  present  title  and  risk 
to  the  buyer.  But  where  goods  are  sold  in  transit  and  there  is 
nothing  to  determine  the  precise  nature  of  the  transaction  the  pre- 
sumption is  against  the  passing  of  the  title  until  the  arrival  of 
the  goods. 

Where  the  goods  are  expressly  sold  "to  arrive,"  the  title  re- 
mains in  the  seller  until  their  arrival  at  the  point  of  destination. 
If  the  goods  do  not  arrive,  neither  is  bound,  and  if  they  are  sold 
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to  arrive  by  a  given  date,  but  arrive  later,  the  buyer  need  not  re- 
ceive nor  the  seller  deliver  them. 

While  it  is  a  presumption  of  law  that  neither  party  is  to  be 
bound  unless  the  goods  arrive  as  stipulated,  yet  the  vendor  may 
expressly  warrant  that  goods  of  a  certain  quality,  quantity  or  de- 
scription shall  arrive  by  a  given  time,  and  where  such  an  inten- 
tion clearly  appears,  the  vendor  will  be  liable  for  damages  if 
they  do  not  arrive  as  warranted. 

§  881.  Sale  on  trial — Sale  or  return. — Goods  are  often  put 
into  the  hands  of  one  proposing  to  buy  with  the  understanding 
that  he  may  try  them,  and  return  them  if  they  prove  unsatis- 
factory, and  have  back  whatever  he  may  have  paid  upon  the  con- 
tract. If  it  is  understood  that  the  title  is  to  remain  in  the  seller 
until  the  trial  is  over,  the  purchaser  is  merely  a  bailee  in  the 
meantime  and  is  not  liable  for  any  loss  or  injury  to  the  goods  be- 
fore the  sale  becomes  absolute,  unless  it  be  caused  by  his  negli- 
gence or  other  fault.    This  is  called  "sale  on  trial." 

But  it  may  be  agreed  that  the  title  to  the  goods  shall  pass 
immediately  to  the  buyer,  subject  to  the  right  to  return  them  if 
they  prove  unsatisfactory.  This  is  called  a  "sale  or  return."  He 
may  return  them  to  the  seller  if  they  prove  unsatisfactory.  Yet 
if  they  are  lost  or  damaged  before  they  are  returned  as  unsatis- 
factory, the  loss  falls  upon  the  buyer,  even  though  he  may  not 
have  completed  his  trial  or  examination.  In  short,  he  has  the 
right  to  return  the  goods  after  a  reasonable  examination  in  the 
same  condition  in  which  he  received  them.  But  if  he  fails  to  re- 
turn them  in  this  condition,  the  sale  becomes  absolute,  whatever 
may  be  the  cause  of  his  default. 

Whether  the  transaction  is  a  sale  on  trial  or  a  sale  or  return, 
the  buyer  becomes  absolutely  bound  if  he  fails  to  return  the  goods 
within  the  time  stipulated,  if  any,  or,  if  none  be  fixed,  then  within 
a  reasonable  time,  unless,  in  the  case  of  a  sale  on  trial,  the  goods 
are  lost  without  his  fault. 

Where  one  buys  a  thing  or  has  it  made  to  his  order,  to  be  kept 
if  it  proves  satisfactory,  it  may  not  be  entirely  certain  how  far 
he  is  bound  to  try  the  thing,  or  to  be  satisfied  with  it  after  trial. 
By  the  weight  of  opinion,  in  such  cases,  the  buyer  has  a  right  to 
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return  the  thing  if  he  is  really  dissatisfied  after  a  fair  trial,  and 
it  is  not  enough  to  deprive  him  of  the  right  of  return  that  he 
ought  to  be  satisfied.  But  his  dissatisfaction  must  be  honest 
and  not  feigned. 

REVIEW. 

CONDITIONAL    SALES. 

1.  What  is  a  conditional  sale  and  into  what  two  classes  are  conditional 
sales  divided? 

■  2.  A  buys  goods  upon  the  installment  plan,  with  the  understanding 
that  the  title  is  to  remain  with  the  seller  until  the  price  is  fully  paid.  If 
A  makes  default  in  paying  the  last  installment,  can  the  seller  retake  the 
goods?  If  so,  must  he  refund  any  part  of  the  installments  already  paid? 
Latham  v.  Sumner,  89  111.  233. 

3.  A  sells  B  a  quantity  of  wine  on  condition  that  it  shall  arrive  in  New 
York  on  or  before  June  18,  1900.  The  wine  does  not  arrive  until  July  2d. 
Is  B  bound  to  take  it? 

4.  A  horse  is  sold  upon  condition  that  the  purchaser  may  try  him  and 
return  him  if  he  is  not  satisfied  with  him  after  trial.  The  buyer  re- 
turned him  after  a  reasonable  time,  declaring  himself  dissatisfied.  Does 
it  affect  the  buyer's  right  of  return 'that  he  ought  to  have  been  satisfied, 
provided  he  is  honestly  dissatisfied?  How  would  the  case  have  stood  had 
the  buyer  retained  the  horse  unreasonably  long? 


CHAPTER  LIII. 

MORTGAGES    OF    PERSONAL    PROPERTY. 

§  882.  Definition  and  nature. — A  formal  mortgage  of  per- 
sonal property  (chattel  mortgage)  is  a  conditional  sale  of  it  as 
security  for  the  payment  of  a  debt  or  the  performance  of  some 
other  obligation,  the  condition  being  that  the  sale  shall  become 
void  and  the  title  shall  revest  in  the  seller  upon  his  paying  or 
performing  as  agreed.  If  the  seller  fails  to  pay  or  perform  a'; 
the  appointed  time,  then,  at  common  law,  the  title  becomes  vested 
absolutely  in  the  buyer  without  foreclosure  or  other  proceeding 
in  or  out  of  court,  and  no  redemption  is  possible. 

The  party  giving  a  mortgage  is  called  the  mortgagor ;  the 
party  to  whom  it  is  given  is  the  mortgagee.  Any  person  who 
can  sell  can  mortgage. 

§  883.  In  equity  and  under  statutes. — But  it  is  the  generally 
established  doctrine  of  equity  that  the  mortgagor  of  chattels  may, 
after  default,  and  at  any  time  before  a  valid  public  sale  of  the 
property  to  satisfy  the  debt,  bring  a  suit  in  equity  to  redeem 
upon  payment  or  tender  of  the  debt  with  interest.  Statutes  in 
some  states  have  expressly  provided  for  redemption  of  mort- 
gaged chattels  after  default  in  payment.^ 

§  884.  Distinguished  from  pledge. — By  a  mortgage  the 
absolute  title  to  the  mortgaged  property  is  transferred  to  the 
mortgagee,  subject  to  be  revested  in  the  mortgagor  by  payment 
of  the  mortgage  debt.  By  a  pledge,  however,  only  a  limited  or 
special  property  passes  to  the  creditor,-  and  the  debtor  may  re- 
deem after  default,  even  at  law,  by  tendering  the  debt  with  in- 

^In  Michigan,  North  Dakota  and  Oregon,  and  perhaps  some  other 
states,  the  mortgagee  is  regarded  as  having  a  mere  lien  until  foreclosure, 
and  the  property  may  be  redeemed  by  a  simple  tender  of  the  debt  and 
.interest  at  any  time  before  an  actual  sale. 

'Post,  §  945. 
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terest.'  In  the  case  of  a  mortgage,  if  default  is  made  in  paying 
strictly  at  the  appointed  time,  a  redemption  is  permitted,  in  most 
states,  only  in  equity  in  a  suit  brought  for  that  purpose.  A 
pledge  of  chattels  can  only  be  made  by  delivering  them  to  the 
creditor,  while  a  mortgage  is  good  as  between  the  parties  with- 
out such  delivery.* 

If  one  transfers  personal  property,  not  for  the  purpose  of  se- 
curing a  debt,  but  under  an  agreement  that  he  may  repurchase 
it  within  a  certain  time  on  certain  terms,  this  is  conditional  sale, 
and  not  a  mortgage.  If  the  seller  fails  to  exercise  at  the  appointed 
time  his  option  to  repurchase,  he  cannot  redeem,  even  in  equity. 
So,  where  the  agreement  is  that  the  title  is  to  remain  in  the  seller 
until  the  price  is  paid,  it  is  not  a  mortgage  but  a  conditional  sale.^ 
Whether  a  transaction  is  a  pledge,  or  a  mortgage,  or  a  condi- 
tional sale,  is  a  question  of  intention.  In  cases  of  doubt  the  courts 
usually  incline  to  consider  the  transaction  a  mortgage  rather  than 
a  conditional  sale. 

§  885.  What  may  be  mortgaged. — Only  such  things  as  are 
capable  of  actual  present  sale  can  be  mortgaged.  At  common 
law  a  chattel  mortgage  cannot,  as  a  mortgage,  be  made  to  cover 
property  that  the  mortgagor  does  not  own  at  the  time  but  expects 
afterward  to  acquire. 

It  is  generally  held  in  equity,  however,  that  a  mortgage  of  prop- 
erty which  the  mortgagor  does  not  own  at  the  time  the  mort- 
gage is  given,  is  subject  to  the  lien  of  the  mortgage  when  he  ac- 
tually acquires  it.  But  this  lien  will  not  be  permitted  to  affect 
the  rights  of  purchasers  for  value  who  took  it  without  notice  of 
the  mortgage. 

If,  after  acquisition  by  the  mortgagor,  the  mortgagee  is  given 
actual  possession  of  the  mortgaged  property  before  the  rights 
of  third  parties  have  intervened,  he  may  hold  it  both  at  law  ana 
in  equity  against  the  world. 

A  growing  crop  may  be  mortgaged  as  a  chattel  and  is  gen- 
erally deemed  to  be  sufficiently  in  existence  when  the  seed  is  in 

'  Post,  §  970. 
*Post,  §  945. 
'■Ante,  I  878. 
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the  ground.  Many,  though  not  all  the  cases,  refuse  to  recognize  as 
valid  a  mortgage  of  a  crop  not  yet  planted,  and  it  was  held  in 
one  case  that  a  crop  planted  but  not  yet  above  the  ground  can- 
not be  mortgaged. 

§  886.  Form  and  requisites. — At  common  law  a  mortgage  of 
personal  property  need  not  be  in  writing.  But  since  a  mortgage 
is  valid,  as  a  rule,  only  as  between  the  parties  thereto,  unless  the 
mortgaged  property  is  delivered  to  and  possession  retained  by 
the  mortgagee,  or  the  mortgage  itself  is  recorded  in  a  specified 
public  office,"  chattel  mortgages  are  almost  invariably  in  writing. 
The  mortgage  may  be  in  any  form  provided  the  intention  to  make 
a  mortgage  is  clear.  It  need  not  be  under  seal.  In  a  few  states, 
however,  it  is  required  that  a  chattel  mortgage  be  duly  acknowl- 
edged by  the  mortgagor,  and  in  some  the  wife  of  the  mortgagor 
must  join  in  a  mortgage  of  exempt  property."^  In  several  states, 
also,  a  mortgage  of  chattels  is  void,  except  between  the  im- 
mediate parties  unless  they  make  affidavit  that  the  mortgage  was 
made  to  secure  the  debt  mentioned  therein  and  for  no  other  pur- 
pose, and  that  the  same  is  a  just  debt  due  the  mortgagee  from 
the  mortgagor.' 

An  absolute  bill  of  sale  may,  in  most  states,  be  shown  to  have 
been  intended  as  a  mortgage,  unless  proof  of  such  intention  would 
operate  to  the  prejudice  of  innocent  purchasers  for  value. 

A  form  of  chattel  mortgage  sufficient  in  most  states  is  given  on 
the  next  page. 

« Post,  §  889. 

"a  Wis.,  Mich.,  Ill,  Ind.,  Ga.  and  Kans, 

'  Such  statutes  exist  in  Arizona,  California,  Idaho,  Maryland,  Dela- 
ware and  Ohio.     See  appendix  for  further  forms. 
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until  default  is  made  in  some  one  of  the  coTiditions  hereof,  and  upon  such  default,  or  in  the  event  the  said 
property  shall  come  into  the  hands  of  a  receiver,  assignee,  trustee  or  public  officer,  the  said  mortgagee  shall  be 
entitled  and  is  hereby  expressly  authorized  and  empowered  to  immedialely  taioe  possession  and  seize  the  above 
described  goods  and  chaUele,  and  sell  the  same  at  public  auction,  upon  first  giving  ten  days'  notice  in 
writing  to  the  grantor,  his  agents  or  assigns,  of  the  time  and  place  of  said  sale,  and  to  retain  from  the  prth 
ceeds  derived-  therefrom,  the  amount  of  money  hereby  seeared,.with  interest  at  the  rate  of...,^ — -^VS—i-w-perj 
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■.An  relation  to  said  property,  and  to  dis*, 
charge  any  claims. or  liens  of  tl&rd  persons  affecting  the  same,  rendering  the  surplus  to  the  grantor  or  A.M, 
asslgtt*.  And  the  mortgagor.— ,_  dgreejdAokeep  sfiid  property  ineured  to  its  full  value  in  favor  of  the  mart* 
*agee,  and  to  pay  all  taxes  thereon;  and  to  pay  said  indebtedness,  together  with  inlerest  at  said  rale  onA, 
na»anabl>  0^V7i«^.^/e$?»  i^WwfU  relitf  front  valuation  or  appraisement  lawsit  , 
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§  887.  Same — Description  of  the  property. — The  law  requires 
every  conveyance  or  grant,  whether  absolute  or  by  way  of  mort- 
gage, to  so  describe  the  property  transferred  that  it  may  be  identi- 
fied, and  oral  evidence  is  not  admissible  to  show  that  the  partie* 
intended  the  mortgage  to  cover  property  excluded  by  or  not  fair=' 
ly  included  in  the  terms  of  the  description.  In  order  to  give  the 
instrument  general  validity,  it  must  contain  such  a  description  as 
will  enable  third  parties,  when  aided  by  inquiries  which  the  de- 
scription indicates  and  directs,  to  identify  the  property.  Where 
the  articles  are  very  numerous,  as  a  stock  of  goods,  it  would  be 
sufficient  to  describe  them  generally,  as  the  stock  of  furniture  or 
dry  goods  being  in  a  certain  store.  Mere  multiplication  of  words 
may  tend  to  the  very  uncertainty  which  the  parties  wish  to  avoid. 
If  the  description  is  wholly  false  and  no  goods  can  be  found  that 
answer  to  it,  the  mortgage  is  void.  Even  where  the  description 
is  so  indefinite  that  the  goods  cannot  be  identified,  the  defect  will 
be  cured  as  to  all  parties  by  an  actual  delivery  of  the  goods  in- 
tended to  be  mortgaged,  before  the  rights  of  third  persons  attach. 

§  888.  The  debt — Future  advances. — The  debt  secured  should 
be  described  with  sufficient  fullness  and  accuracy  to  distinguish 
it  from  other  debts  of  the  mortgagor,  and  a  totally  wrong  descrip- 
tion of  it  avoids  the  mortgage. 

A  mortgage  may  be  given  to  secure  a  contingent  liability,  as 
that  of  a  surety  or  indorser,  and  it  is  valid  if  given  in  good  faith 
to  secure  future  advances.  If  given  for  a  larger  sum  than  the 
real  debt  it  is  presumptively  fraudulent  and  void  as  to  creditors  of 
the  mortgagor.  It  may  be  shown,  however,  that  the  larger  sum 
was  inserted  by  mistake  or  was  honestly  intended  to  cover  future 
advances. 

§  889.  Filing  or  recording. — In  nearly  all  the  states  it  is  pro- 
vided, in  substance,  that  chattel  mortgages  shall  be  void  as  against 
the  creditors  of  the  mortgagor  and  subsequent  purchasers  or  in- 
cumbrancers in  good  faith,  unless  possession  of  the  mortgaged 
property  is  delivered  to  the  mortgagee,  or  unless  the  mortgage  is 
filed  or  recorded  in  a  designated  pubHc  office  as  prescribed  by 
law.  Under  these  statutes  an  unrecorded  mortgage  is  valid  as 
between  the  parties,  whether  possession  is  delivered  to  the  mort- 
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gagee  or  not.  The  object  of  the  recording  laws  is  the  protec- 
tion of  third  persons,  creditors  of  and  innocent  purchasers  from 
the  mortgagor  who  retains  possession,  by  giving  them  notice  of 
the  incumbrance.  Recording,  in  most  states,  is  equivalent  to 
change  of  possession,  and  is  notice  to  the  world  of  existence  of 
the  mortgage. 

As  the  object  of  recording  a  chattel  mortgage  is  notice  to  third 
parties,  it  follows,  as  a  general  rule,  that  even  though  the  mort- 
gage is  not  recorded,  third  parties  who  purchase  from  or  give 
credit^  to  the  mortgagor  with  actual  notice  of  the  mortgage,  can- 
not treat  it  as  invalid.  Neither  will  the  mere  recording  of  a  mort- 
gage save  it  from  nullity  at  the  suit  of  creditors  or  others,  if  it 
was  really  made  with  actual  intent  to  defraud  them.' 

§  890.  Same — Renewal. — In  some  states  a  chattel  mortgage 
ceases,  after  a  certain  time,  to  be  valid  as  against  subsequent  pur- 
chasers or  incumbrances  of  the  mortgaged  property,  unless  the 
mortgage,  or  a  copy  of  it,  or  an  affidavit  showing  the  amount  still 
due,  is  filed  within  thirty  days  or  some  other  short  period  before 
the  expiration  of  the  time  named. ^^ 

§  891.    Possession  and  profits   of  mortgaged  property. — In 

most  states,  unless  the  mortgage  otherwise  provides,  the  mort- 
gagee is  entitled  to  the  possession  of  the  property,  both  before  and 
after  default.  Yet  it  is  commonly  agreed  that  the  mortgagor  shall 
remain  in  possession  until  default,  and  in  some  states  it  is  held 
that  the  mortgagor  is  entitled  to  possession  until  the  condition  is 
broken  or  until  foreclosure,  unless  otherwise  agreed.  It  is  a  com- 
mon provision  in  chattel  mortgages,  however,  that  the  mortgagee 
may  take  possession  whenever  he  deems  his  security  unsafe,  and 
many  cases  hold  that  the  mortgagee's  right  to  take  possession 
under  such  a  clause  does  not  depend  upon  his  having  reasonable 
grounds  for  believing  himself  unsafe,  though  other  cases  deny 
such  arbitrary  power. 

A  mortgagor  in  possession  is  entitled  to  the  rents  and  profits 

'  Contra  as  to  creditors  in  Wisconsin.  , 

'Ante,  §  225. 

"For  form  see  appendix. 
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of  the  property  in  his  own  right,  unless  it  is  provided  that  they 
shall  be  applied  upon  the  mortgage  debt,  when  he  can  be  com- 
pelled to  account  for  them.  A  mortgagee  in  possession  must  ap- 
ply the  profits  of  the  property  to  the  mortgage  debt  and  interest. 
Any  surplus  belongs  to  the  mortgagor. 

§  892.  Sale  by  mortgagor. — A  sale  by  the  mortgagor  before 
default  gives  his  vendee  a  right  at  law  to  redeem  by  payment  or 
tender  of  the  debt  and  interest  when  it  falls  due.  After  default, 
however,  the  mortgagor  has  a  mere  right  to  redeem  in  equity, 
called  an  equity  of  redemption.  Yet  he  may  sell  this  equitable 
right  and  the  purchaser  may  redeem  in  like  manner.  But  the 
mortgagor,  even  though  in  possession,  cannot  create  any  lien 
which  will  take  precedence  over  the  mortgage,  unless  authorized 
to  do  so  by  the  mortgagee. 

§  893.  Assignment. — The  mortgagee's  interest  may  be  trans- 
ferred, either  before  or  after  default.  This  is  done  by  assigning 
the  mortgage  and  the  debt  thereby  secured.  Without  discussing 
the  matter  at  length,  an  assignment,  both  at  law  and  equity,  should 
be  of  the  debt  and  mortgage  both.  If  the  debt  secured  is  evi- 
denced by  a  non-negotiable  instrument  the  assignee  takes  the 
mortgage,  tainted  with  all  defects  and  defenses,  which  attach  to 
it  in  the  hands  of  the  mortgagee.  But  in  most  states,  if  the  debt 
is  evidenced  by  a  negotiable  instrument,  a  bona  fide  purchaser  of 
the  debt  and  mortgage  takes  both  debt  and  mortgage,  freed  from 
defenses. 

Assignment  of  Mortgage  of  Personal  Property  by  Indorsement. 

.  Know  all  men  by  these  presents,  that  I,  of  ,  in  the  county 

of and  state  of  ,  in  consideration  of  dollars  paid  to 

me  in  full  satisfaction  by  —  of  ^,  in  the  county  of  and 

state    of  ,   do   hereby  assign,   transfer,   and   convey   unto    the   said 

— — ■ — •  and  his  assigns,  forever,  all  my  right,  title,  interest,  and  estate  in 
and  unto  the  property  conveyed  by  the  within  mortgage,  and  all  my  rights 
and  privileges  under  said  mortgage,  .hi  witness,  etc. 

§  894.  Discharge  of  mortgage. — A  mortgage  of  chattels,  be- 
ing at  law  an  absolute  *sale  of  them,  subject  to  be  defeated  by  the 
performance  of  a  condition  subsequent,  that  is,  by  the  payment 
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of  the  mortgage  debt,  it  follows  that  whatever  extinguishes  the 
mortgage  debt,  discharges  the  mortgage.  A  tender  of  payment 
on  the  day  the  debt  falls  due  will  discharge  the  mortgage,  though 
the  mortgagee  refuses  to  receive  it.  But  a  tender  of  payment 
made  after  default  does  not  operate  to  revest  the  title  in  the  mort- 
gagor, unless  it  is  actually  accepted  by  the  mortgagee,  except  in 
states  where  the  mortgage  is  considered  a  mere  lien.^^  But  if  a 
tender  of  payment  after  default  is  actually  accepted  by  the  mort- 
gagee, this  is  a  waiver  of  strict  performance  of  the  condition,  and 
revests  the  title  in  the  mortgagor ;  and  even  though  not  accepted, 
a  tender,  after  default,  may  constitute  a  good  defense  to  an  action 
by  the  mortgagee  to  obtain  possession. 

In  many  states,  by  statute,  the  mortgagor  is  entitled  to  receive 
from  the  mortgagee  a  written  certificate  that  the  mortgage  has 
been  satisfied  and  discharged,  and  this  certificate  is  recordable  in 
like  manner  with  the  mortgage  itself. 

§  895.    Mortgagor's  rights  and  remedies  after  default. — If 

the  mortgagor  fails  to  pay  the  mortgage  debt  when  due,  at  com- 
mon law  the  title  to  the  property  becomes  absolute  in  the  mort- 
gagee, and  the  mortgagor's  rights  therein  are  gone.  But  equity 
regards  a  chattel  mortgage  as  a  mere  security  and  will,  even 
after  default,  allow  the  mortgagor  to  redeem  by  payment  of  the 
debt  and  interest.  He  must,  unless  permitted  by  statute  to  redeem 
by  making  a  tender  after  default,  sue  in  equity  to  redeem,  and  the 
court  will  permit  him  to  do  so  upon  just  terms,  the  general  re- 
quirement being  that  he  shall  pay  the  debt  and  interest  into  court 
within  a  reasonable  time.  An  action  to  redeem,  independent  of 
statute,  must  be  brought  within  a  reasonable  time  after  default. 
But  statutes  often  fix  a  time  within  which  such  actions  may  be 
commenced. 

§  896.  Mortgagee's  rights  and  remedies  after  default. — After 
default  the  mortgagee's  title  is  absolute  at  law.  The  title  of  the 
mortgagor  is  altogether  extinguished  and  all  that  remains  to  him 
is  the  right  to  redeem  in  equity.    The  mortgagee,  as  legal  owner, 

^^Ante,  §  883. 
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is  entitled  to  the  immediate  possession  of  the  goods  and  may 
bring  replevin  for  them  if  it  is  withheld. 

But  even  though  the  mortgagee  is  deemed  to  be  the  legal  own- 
er after  default,  his  title  is  not  absolute  in  equity,  and  he  holds 
the  property  subject  to  the  mortgagor's  equitable  right  to  redeem 
by  paying  the  debt  with  interest.  He  may  therefore  hold  the 
property  for  redemption  merely,  or  he  may  take  active  steps  to 
cut  off  the  right  to  redeem  and  subject  the  property  to  the  mort- 
gage debt.  The  process  whereby  the  mortgagor's  right  of  re- 
demption is  cut  off  is  called  a  foreclosure. 

§  897.  Foreclosure. — This  may  be  by  a  suit  in  equity,  which 
differs  in  no  essential  particular  from  the  foreclosure  of  a  reaJ 
estate  mortgage,^ ^  unless  the  statute  provides  a  different  form  of 
remedy,  and  not  even  then  unless  the  statutory  remedy  is  ex- 
clusive. Such  a  proceeding  is  always  best  where  the 
property  is  of  considerable  value  or  the  rights  of  the  parties  are 
in  dispute,  or  third  persons  claim  interests  therein,  as  it  is  sel- 
dom liable  to  a  charge  of  unfairness  and  settles  the  rights  of  all 
who  are  made  parties  to  the  proceeding.  But  the  mortgagee  may, 
usually,  after  notice  to  the  mortgagor,  proceed  to  make  a  bona 
fide  sale  of  the  property  under  a  power  contained  in  the  mortgage. 
The  sale  may  be  by  a  public  auction,  or,  if  the  power  authorizes 
it,  it  may  be  private.  If  the  goods  can  be  sold  in  parcels  the 
m.ortgagee  cannot  sell  more  than  enough  to  pay  his  debt.  If  they 
cannot  be  so  sold  he  may  sell  all,  but  must  account  to  the  mort- 
gagor for  the  surplus  proceeds.  Statutes  in  the  various  states  reg- 
ulating sales  by  mortgagees  should  be  consulted  and  strictly  ob- 
served, both  as  to  the  notice  usually  required  to  be  given  to  the 
mortgagor  and  the  manner  of  conducting  the  sale.  Powers  of  sale, 
whether  given  by  statute  or  contained  in  the  mortgage,  should 
be  strictly  complied  with,  otherwise  the  sale  is  voidable  at  the 
option  of  the  mortgagor,  who  may  still  redeem  upon  payment  of 
the  debt  and  interest. 

§  898.  Mortgages  of  stocks  of  goods. — Stocks  of  goods  are 
often  mortgaged  with  the  understanding  that  the  mortgagor  shal. 

"fast,  §  1217. 
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continue  his  business  of  selling  them,  replenish  the  stock  and 
apply  the  profits  on  the  mortgage  debt.  Such  securities  have  been 
a  frequent  source  of  litigation.  If  the  mortgagor  is  to  retain  pos- 
session and  sell  the  property,  no  provision  being  made  for  apply- 
ing the  proceeds  to  the  mortgage  debt,  the  transaction  is  usually 
deemed  fraudulent  and  void  as  to  creditors  of  the  mortgagor.  On 
the  other  hand,  it  is  quite  generally  held  that  if  the  mortgage  is 
made  in  good  faith  and  duly  recorded  it  is  vaHd  as  against  the 
creditors  of  the  mortgagor,  though  he  remains  in  possession  and 
sells  the  goods  and  replenishes  the  stock,  provided  it  is  stipulated 
that  the  proceeds  or  profits  shall  be  applied  on  the  mortgage  debt. 
But  any  attempt  to  reserve  to  the  debtor  the  proceeds  of  such  sales 
usually  renders  the  security  void.  In  several  states  there  are 
statutes  regulating  mortgages  of  this  kind,  usually  by  requiring 
a  sworn  statement  of  sales,  purchases  and  profits  to  be  filed  at 
certain  short  periods. 

REVIEW. 

MORTGAGES   OF  PERSONAL  PROPERTY. 

1.  (a)  Define  a  chattel  mortgage  and  state  its  force  and  effect  at  com- 
mon law.  (6)  Must  the  debt  secured  by  mortgage  be  absolute,  or  may- 
it  be  conditional  or  contingent?  (c)  What  rights  in  equity  has  a  mort- 
gagor of  chattels  after  default? 

2.  A,  in  good  faith,  gave  a  mortgage  to  B  describing  the  property  as 
"all  my  horses,  sheep,  cattle  and  hogs  now  on  my  farm  in  Waukesha 
county,  Wisconsin."  The  property  is  left  in  the  hands  of  the  mortgagor, 
but  the  mortgage  is  duly  recorded.  Is  it  valid  against  a  subsequent  pur- 
chaser of  any  or  all  of  such  property,  who  had  no  knowledge  of  the 
mortgage? 

3.  A,  a  printer,  mortgages  his  type,  cases,  engine  and  presses  to  B, 
who  fails  to  record  the  mortgage.  C,  without  notice  or  knowledge  of 
the  mortgage,  purchases  the  property  in  good  faith.  Is  the  mortgage 
valid  as  against  C,  who  had  never  taken  possession  of  the  property? 


CHAPTER  LIV. 

BAILMENTS. 

General  Principles. 

§  899.  In  general. — The  term  bailment  has  reference  to  a  class 
of  transactions  pertaining-  solely  to  personal  property.  A  bail- 
ment arises,  in  general,  whenever  one  person  has  possession  for 
some  temporary  purpose,  of  personal  property,  the  general  own- 
ership of  which  is  in  another.  All  lending  and  hiring  for  use  of 
things  personal,  and  all  keeping,  carrying,  and  working  upon  the 
goods  of  others,  with  or  without  reward,  and  all  delivering  of 
them  in  pledge  as  security  for  debt,  involves,  in  general,  what  is 
technically  called  a  bailment.  In  a  word,  one  can  hardly  take 
another's  chattel  short  of  buying  it,  receiving  it  as  a  gift,  or  other- 
wise acquiring  the  absolute  title  to  it,  without  becoming,  in  some 
sense,  a  bailee. 

§  900.  Bailment  defined — General  characteristics. — A  bail- 
ment is  a  delivery  of  some  chattel  by  one  party  to  another,  to  be 
held  according  to  the  specified  purpose  of  the  delivery.  and_to_ 
be  returned  or  delivered  over  zvheii  that  purpose  is  accomplished. 

The  party  so  delivering  the  property  is  called  the  bailor ;  the 
party  receiving  it  the  bailee ;  the  property  itself  is  called  the  thing 
bailed,  and  sometimes,  the  subject-matter,  though  it  is  often  given 
other  names  depending  upon  the  special  nature  of  the  bailment, 
as  the  "pledge,"  the  deposit,  etc. 

§  901.  Same — Test  of  bailment.-<-Unless  the  very  chattel  de- 
livered is,  by  the  express  or  implied  agreement  of  the  parties,  to 
be  returned,  the  transaction  is  usually  deemed  a  gift  or  sale  and 
not  a  bailment.  )  If  it  is  to  be  returned,  however,  it  is  still  a  bail- 
rnentthough  it  is  to  be  returned  in  altered  form,  as  where  hides 
are  delivered  to  be  tanned  into  leather,  or  logs  are  delivered  to  be 

(410) 
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sawed  and  restored  or  delivered  over  as  lumber.  But  where  ope 
receives  property  to  he  rnnsumed,  under  an  agreement-  t"  rftiirn. 
riot  the  identical  thinp-  l^nt  another  thing  ni  like  kind,  he  is  a  pur- 
chaser  and  not  a  h^ileg.  and  is  not  excused  from  making  the  re- 
turn, as  are  most  bailees,  by  showing  that  the  property  was  lost 
or  destroyed  without  his  fault.  It  is  a  sale  to  be  repaid  in  kind.^ 
But  to  this  rule  there  is,  in  most  states,  an  apparent  exception, 
thus : 

§  902.  Same — The  elevator  cases. — Where  grain  is  stored  in 
a  public  warehouse  or  elevator,  it  is  the  common  practice  to 
mingle  together  in  mass  the  grain  of  the  bailor  with  that  of  other 
customers  and  of  the  warehouseman  himself,  the  vrarehouseman 
to  return,  not  the  identical  grain  deposited,  but  grain  of  the  same 
grade  and  value.  Where  grain  is  deposited  thus,  in  accordance 
with  usage  or  agreement,  it  is  now  generally  held  that  each  de- 
positor becomes  the  owner  of  a  portion  of  the  mass  equal  to  what 
he  deposits,  as  a  tenant  in  common  with  the  others.  The  trans- 
action is  held,  as  a  seeming  exception  to  the  general  rule,  to  be 
a  bailment  and  not  a  sale  to  the  warehouseman,  and  the  latter  is 
not  liable  for  its  destruction  without  his  fault.  Upon  diminution 
of  the  mass  without  fault  in  either  of  the  several  depositors,  all 
must  bear  the  loss  pro  rata. 

§  903.  Kinds  of  bailments. — The  books  ordinarily  distribute 
bailments  into  the  following  classes :  ( i )  Deposit :  A  bailment 
of  goods  delivered  by  one  man  to  another  to  be  kept  gratis  for 
the  benefit  of  the  bailor.  (2)  Mandate :  A  delivery  of  goods  to 
somebody  who  is  to  carry  them  or  do  something  to  or  about  them 
gratis.  (3)  Loan  for  use :  Where  goods  or  chattels  that  are  use- 
ful are  lent  to  a  friend  gratis  to  be  used  by  him_.  (4)  Pledge  or 
pawn :  Which  is  a  bailment  of  chattels  as  security  for  some  debt 
or  engagement.  (5)  The  different  sorts  of  hiring,  namely:  (a) 
Hire  of  things,  where  the  bailee  pays  for  the  custody  and  use  of 
the  bailed  thing,  (b)  Hire  of  services,  where  the  bailor  hires  the 
bailee  to  bestow  labor  and  skill  on  the  bailed  property,  (c)  Hire 
of  custody,  where  the  bailee  is  to  keep  and  care  for  the  property 

^Post,  §  917. 
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for  reward,  (d)  Hire  of  carriage,  where  the  bailee  is  to  tranS' 
port  goods  from  place  to  place  for  hire. 

From  the  foregoing  it  will  be  seen  that  a  further  classification 
is  possible,  and  that  bailments  are  :<  (i)  Beneficial  to  the  bailor 
alone,  as  in  the  case  of  deposit  and  mandate ;  (2)  beneficial  to  the 
bailee  alone,  as  in  the  sole  case  of  loan  for  use;  (3)  beneficial  to 
both  parties,  as  in  the  case  of  pledge  or  pawn  and  in  the  different 
sorts  of  hiring,  y 

Bailments  have  also  been  classed  as  ordinary  and  exceptional. 
The  ordinary  bailments  will  now  be  discussed,  leaving  the  excep- 
tional ones  for  examination  later  on. 

Ordinary  Bailments — General  Principles. 

§  904.  Consideration  in  bailment.— ^E very  bailment  involves 
a  contract,  and  every  simple  contract  requires  a  consideration  to 
support  it./  If  one  promises  to  keep  or  carry  or  work  upon  the 
goods  of  another  without  reward,  he  is  not  bound  to  enter  upon 
the  undertaking  because  there  is  no  consideration  for  it.  But  if 
he  receives  the  goods  and  enters  upon  the  execution  of  the  trust 
the  law  deems  the  act  of  the  bailor  in  entrusting  them  to  him  a 
sufficient  consideration  to  support  an  express  or  implied  promise 
on  his  part  to  use  at  least  slight  diligence  in  the  performance  of 
his  undertaking. 

§  905.  Degree  of  care  required  of  bailee. — That  every  bailee 
is  required  to  take  some  care  of  the  bailed  property  is  everywhere 
settled.  But  what  amount  of  care  or  degree  of  diligence  will  be 
required  of  the  bailee  under  the  varying  circumstances  of  the 
case  is  a  vexed  and  constantly  recurring  question. 

In  dealing  with  cases  of  bailments,  most  courts  recognize  three 
degrees  of  care,  namely  :  (i)  Slight  care,  (2)  great  care  and  (3) 
ordinary  care,  with  their  corresponding  degrees  of  negligence. 
The  absence  of-  slight  care  is  gross  negligence ;  the  absence  of 
ordinary  care  is  ordinary  negligence ;  and  the  absence  of  great 
care  is  slight  negligence.  It  is  further  said  that  where  the  bail- 
ment is  for  the  sole  benefit  of  the  bailor,  as  in  the  case  of  deposit 
and  mandate,  the  bailee  is  bound  to  take  slight  care  of  the  thing 
bailed  and  is  liable  for  gross  negligence  only ;  if  the  bailment  is 
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for  the  benefit  of  both  bailor  and  bailee,  as  in  pledge  and  the  dif- 
ferent sort  of  hiring,  ordinary  care  is  required  of  the  bailee,  who 
will  be  answerable  for  ordinary  negligence ;  if  the  bailment  is  for 
the  benefit  of  the  bailee  only,  as  in  the  single  case  of  loan  for  use, 
the  bailee  is  bound  to  great  care  and  will  be  answerable  for  slight 
negligence. 

What  constitutes  negligence  in  any  of  these  several  degrees  is 
not  an  abstract  question,  and  can  only  be  determined  with  refer- 
ence to  the  facts  and  circumstances  of  the  particular  case.  Thus, 
what  would  be  great  diligence  in  reference  to  a  wagon  or  to  a 
load  of  bricks  would  often  constitute  gross  negligence  with  re- 
spect to  a  bag  of  money  or  a  package  of  valuable  securities.  So, 
what  would  be  ordinary  diligence  in  a  locality  free  from  dishonest 
persons  would  be  gross  negligence  in  a  city  notoriously  infested 
with  thieves.  Not  only  the  value  and  intrinsic  qualities  of  the 
thing  bailed  are  to  be  considered,  but  also  the  character  and  habits 
of  the  community  and  the  usages  and  customs  of  trade,  and  the 
character  and  habits  of  the  bailee  himself,  if  these  are  known  to 
the  bailor. 

§  906.  Special  contract. — Subject  to  some  exceptions,^  the 
bailee  may  contract  for  a  greater  or  less  degree  of  care  than  above 
indicated,  provided  he  does  not  seek  to  escape  the  consequences 
of  wilful  misconduct. 

§  907.  Modification  of  liability  by  acts  of  bailor. — The  bailor's 
negligence  may  bar  his  remedy  though  the  bailee  has  also  been 
guilty  of  lack  of  care.  Thus,  if  one  entrusts  his  property  to  a 
child  of  tender  years,  or  to  an  idiot,  negligence  on  their  part, 
whatever  its  degree,  would  hardly  give  him  a  remedy.  So,  if  the 
bailor  knows  beforehand  the  place  where  and  manner  in  which 
his  goods  are  to  be  kept,  he  cannot  complain  if  they  are  lost  or 
damaged  solely  by  reason  of  their  being  kept  in  the  place  and  in 
the  manner  in  question. 

§  908.  Negligence  where  bailment  tortious.-^Where  the  bailee 
has  obtained  the  property  by  theft,  trespass  or  fraud,  or,  having 
obtained  possession  lawfully,  he  persists  in  retaining  it  after  his 

'Post,  §  999,  et  seq. 
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right  to  do  so  has  been  terminated,  or  asserts  a  title  adverse  to 
that  of  the  bailee,  or  abuses  his  possession  by  putting  the  thing 
bailed  to  some  unauthorized  use,  as  where  he  hires  a  horse  for 
one  journey  but  goes  another,  he  is  absolutely  responsible  for  any 
loss  or  damage  to  the  property,  whether  due  to  his  negligence 
or  not.  yAll  the  risk  being  cast  upon  him  by  his  own  wrong,  any 
evidence  of  care  or  lack  of  care  on  his  part  is  immaterial.^ 

§  909.  The  bailee's  special  property. — The  bailor  has  the  gen- 
eral or  absolute  title  to  the  thing  bailed,  and  the  bailee  has,  at 
most,  what  is  called  a  special  property  therein.  This  special, 
limited  or  qualified  property  or  interest  gives  him  a  right  to  hold 
the  property  both  as  against  the  bailee,  before  the  bailment  is  law- 
fully terminated,  and  as  against  third  persons  interfering  with  or 
doing  damage  to  it.  ('The  bailee,  in  an  action  against  a  third  party, 
may  usually  recover  the  whole  amount  of  damages  which  have 
resulted  from  the  wrong,  holding  such  as  grew  out  of  injury  to 
his  special  property  or  interest  for  himself,  and  the  rest  as  trustee 
for  the  bailor.^ 

The  bailee's  special  property  is  limited  to  the  trust,  and  he  can- 
not lawfully  go  further  than  the  contract  warrants  and  make  an 
unauthorized  use  of  the  bailed  thing.  (  He  cannot  sell,  lease  or 
pledge  it  in  contravention  of  his  trust  so  as  to  confer  rights  as 
against  his  bailor,  even  upon  third  parties  acting  bona  fide  and 
without  notice,  unless  the  bailor  has  clothed  him  with  the  indicia 
of  ownership  or  in  some  other  way  estopped  himself  from  show- 
ing that  the  bailee  acted  without  right.  N 

§  910.    Duties  of  the  bailee — Cannot  dispute  bailor's  title. — 

The  bailee  cannot,  of  his  own  motion,  set  up  an  adverse  title  in 
a  third  person  in  answer  to  a  suit  by  his  bailor.  He  can  only  set 
up  such  adverse  title  where  the  third  party  has  asserted  it,  and 
he  has  delivered  over  the  goods  in  recognition  of  it. 

§  911.  Bailee  must  follow  instructions. — If  the  bailee  receives 
any  instructions  from  the  bailor,  he  is  bound  at  his  peril  to  follow 
them,  and  if  he  deviates  from  them  he  may  be  liable  absolutely. 

§  912.  Bailee  must  redeliver  unless  he  has  lawful  excuse. — • 
The  bailee  must  restore  the  thing  bailed  to  the  bailor  or  his  agent 


§913  Bailments.  415 

or  nominee  at  the  end  of  the  term  for  which  it  was  dehvered,  and 
his  refusal  to  do  so  on  demand,  in  the  absence  of  lawful  excuse, 
will  render  hnn  liable  for  its  value.  ^If  the  bailee  delivers  the 
property  to  one  whom  he  mistakenly  thinks  is  the  true  owner,  he 
is  liable  absolutely  to  the  bailor.  ^  The  property  is  to  be  returned, 
ordinarily,  at  the  place  it  was  received,  unless  the  bailee  has  stipu- 
lated to  return  it  elsewhere. 

§  913.  Excuses  for  non-delivery. — The  bailee  may  show,  how- 
ever, in  excuse  for  non-delivery — 

(a)  That  he  has,  by  compulsion  of  law,  or  even  without  suit 
and  after  demand,  delivered  the  goods  to  the  true  owner,  who  is 
some  one  other  than  the  bailor,  or  has  been  notified  by  such  true 
owner  not  to  deliver  them  to  the  bailor. 

(b)  That  they  have  been  lost  while  in  his  hands,  without  negli- 
gence or  other  fault  on  his  part. 

§  914.  Negligence — Burden  of  proof. — It  may  be  stated  gen- 
erally that,  if  the  bailor  proves  the  delivery  of  the  goods  to  the 
bailee  and  a  failure  to  return  them,  or  their  return  in  a  damaged 
condition,  it  will  be  presumed  that  the  bailee  has  been  negligent, 
provided  he  offers  no  explanation  of  the  loss  or  damage,  or  that 
the  explanation  he  gives  shows  a  loss  or  injury  such  as  is  ordi- 
narily due  to  negligence. 

§  915.  Bailee's  right  of  lien. — Every  bailee  for  hire,  who,  by 
his  labor  and  skill,  has  imparted  an  additional  value  to  the  prop- 
erty, has  a  specific  lien  thereon  for  his  reasonable  charges.  This 
is  true  of  mechanics,  artisans,  laborers  and  tradesmen  who  receive 
property  for  the  purpose  of  manufacturing  or  repairing  it,  or 
otherwise  improving  its  condition,  as  by  sawing  logs  into  lumber, 
converting  barley  into  malt,  killing  and  packing  hogs,  or  repair- 
ing watches,  furniture  or  vehicles.  But  unless  the  property  was 
actually  or  presumptively  enhanced  in  value  by  the  service  ren- 
dered, the  common  law  gives  no  lien ;  hence  an  agister  or  livery- 
stable  keeper  has  no  lien,  independent  of  statute,  for  the  mere 
keep  of  an  animal,  though  otherwise  if  he  had  taken  it  to 
train  or  cure.  Liverymen  and  agisters  are  now  quite  gen- 
erally given  a  lien  by  statute.     But  custom  has  given  to  ware- 
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housemen  who  merely  store  property,  a  hen  for  their  charges," 
and  the  same  is  true  of  factors  to  whom  goods  are  consigned 
for  sale.*  Common  or  public  carriers,  and  perhaps  private 
carriers,  have  a  lien  for  their  charges,  upon  the  goods  carried.^ 
Like  other  common  law  lien  the  liens  of  a  bailee  is  dependent  upon 
possession,  and  voluntary  delivery  of  the  property  to  the  bailor 
is  a  waiver  of  the  right. 

'Post,  §  940. 
*Ante,  §  630. 
^Post,  §  1019, 


CHAPTER  LV. 

GRATUITOUS    BAILMENTS. 

Bailments  for  Benefit  of  Bailor. 

§  916.  Deposit. — A  deposit  has  been  defined  as  a  bailment  of 
goods  to  be  ket>t  7mth,niit  rfrtmrd  nnd  dfUvered  according  to  the 
object  or  purpose  of  the  original  trust.  The  principal  object  of 
such  a  bailment  is  the  gratuitous  keeping  or  storing  of  the  bailed 
thing. 

§  917.  Distinguished  from  loan — General  deposits. — A  de- 
posit of  this  sort  is  sometimes  called  a  special  deposit,  to  distin- 
guish it  from  another  class  of  transactions,  not  bailments  at  all, 
but  loans  creating  debts  to  be  repaid  at  all  events,  sometimes 
called  general  deposits.  Of  this  last  class  are  ordinary  deposits 
in  bank.  This  distinction  carries  with  it  consequences  of  the  ut- 
most importance.  Thus,  if  A  goes  to  his  banker  and  leaves  with 
him  a  bag  of  gold  or  a  package  of  securities  or  bank-notes,  with 
an  understanding  that  the  identical  money  or  securities  are  to  be 
kept  and  returned,  and  the  banker  accepts  the  trust  for  A's  ac- 
commodation, this  is  a  special  deposit,  i.  e.,  a  bailment,  and  the 
relation  of  debtor  and  creditor  does  not  arise.  The  bank  is  only 
liable  for  a  negligent  loss  of  the  thing  deposited,  and  it  forms  no 
part  of  the  bank's  available  assets,  either  for  the  payment  of  its 
creditors  in  case  of  insolvency,  or  for  any  other  purpose  of  its 
business.  If,  on  the  other  hand,  the  deposit  is  general,  the  trans- 
action is  equivalent  to  a  loan  to  the  bank,  which,  immediately 
upon  receiving  it,  becomes  indebted  to  the  depositor  for  the 
amount  so  deposited.  It  may  mingle  the  funds  with  its  own,  un- 
dertaking, in  consideration  of  their  use,  to  repay  the  same  or  any 
part  thereof  on  demand,  which  demand  must  usually  be  by  check  ;^ 

^Ante,  §  368. 
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and  it  is  no  excuse  for  non-payment  that  the  money  is  lost  by  in- 
evitable accident.  The  depositor,  on  the  other  hand,  cannot  claim 
his  deposit  in  specie,  but  has,  as  a  rule,  only  the  remedies  of  an 
ordinary  creditor  for  its  recovery. 

§  918.  Presumption  as  to  nature  of  deposit. — A  deposit  in 
bank  of  money  or  bankable  funds  is  presumed  to  be  a  general  de- 
posit, unless  it  is  otherwise  expressly  agreed,  or  circumstances 
show  that  a  special  deposit  was  intended,  as  where  the  money  is 
deposited  inclosed  in  a  bag  or  box  or  sealed  up.  If  money  is  de- 
posited to  pay  a  specified  check,  this,  it  is  held,  renders  it  a  spe- 
cial deposit. 

§  919.  Must  be  no  consideration. — If  a  consideration  for  the 
keeping  of  the  thing  bailed  be  present  the  transaction  is  not  a 
technical  deposit  but  a  hire  of  custody,  and  the  bailee  is  liable  for 
ordinary,  as  distinguished  from  gross,  negligence. 

A  finder  of  lost  property  is  not  bound  to  take  it  into  his  pos- 
session, but  if  he  does  so  he  will  be  liable  to  the  owner  for  gross 
negligence  like  any  other  depositary.  He  has  no  lien  for  the  ex- 
pense of  keeping  the  property,  though  he  may  hold  until  a  reward 
specifically  offered  for  its  return  has  been  paid. 

§  920.  Degree  of  care — Gross  negligence. — It  is  usually  laid 
down  that  a  bailee  without  reward,  whether  the  bailment  be  a  de- 
posit or  a  mandate,  is  bound  to  take  but  slight  care  of  the  thing 
bailed  to  him,  and  is  liable,  consequently,  only  for  gross  negli- 
gence. Gross  negligence  does  not  mean  the  absence  of  all  care, 
but  merely  the  absence  of  such  care  as  every  man  of  common 
sense,  however  inattentive  soever,  takes  of  his  own  property.  Of 
course,  for  robbery  or  larceny  happening  without  his  fault,  the 
bailee  is  not  responsible.  But  where  a  banker,  whose  cashier  had 
access  to  special  deposits  which  were  examined  but  twice  a 
year,  had  ample  warning  that  his  cashier  was  speculating,  but 
retained  him  in  his  employ,  he  was  held  liable  on  the  ground  of 
gross  negligence  for  a  loss  of  such  a  deposit  through  the  ab- 
sconding of  the  cashier. 

§  921.  Right  to  use — Other  matters. — The  depositary  has,  in 
general,  no  right  to  use  the  thing  deposited,  particularly  where  it 
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will  be  injured  by  use.  Other  matters  pertaining  to  simple  de- 
posits are  governed,  in  the  main,  by  the  general  rules  of  bailment 
law  heretofore  laid  down. 

§  922.  Mandate. — Commission  or  mandate,  so  called,  is  a  bail- 
ment of  personal  property  to  be  carried  or  worked  upon  without 
reward.  The  distinction  between  deposit  and  mandate  is  simply 
this:  In  deposit  the  principal  object  of  the  parties  is  the  custody 
of  the  thing,  and  any  service  or  labor  performed  upon  it  is  merely 
accessorial;  in  mandate  the  services  are  the  principal  object  of  the 
parties  and  the  custody  is  merely  accessorial. 

§  923.  Degree  of  care  and  skill. — The  bailee  is  bound  to  slight 
care,  and  will  be  liable,  like  the  depositary,  for  gross  negligence." 
\Yet  even  a  gratuitous  bailee,  if  he  undertakes*  to  do  something  re- 
quiring skill,  is  probably  bound  to  exercise  such  a  degree  of  skill 
as,  by  his  calling,  representations  and  professions,  he  pretends 
himself  to  have.^ 

§  924.    Other  matters. — The  contract  of  mandate  is  governed, 
in  the  main,  by  principles  analogous  to  or  identical  with  those  ap 
plicable  to  bailments  in  general  and  deposit  in  particular. 

Bailments  for  Bailee's  Benefit. 

§  925.  Loan  for  use. — "Loan  for  use"  is  the  sole  bailment  for 
the  benefit  of  the  bailee.  The  bailee  or  borrower  gets  the  use  of 
the  chattel  lent  during  a  fixed  time  or  during  the  bailor's  pleas- 
ure without  rendering  anything  to  the  bailor  therefor.  The  con- 
tract itself  being  of  secondary  importance  from  a  commercial 
standpoint,  will,  in  view  of  much  that  is  of  greater  importance 
pressing  for  attention,  be  dismissed  with  a  word. 

The  bailee,  being  the  sole  party  benefited,  is  bound  to  take  great 
care  of  the  thing  bailed  and  is  liable  for  slight  negligence,  though 
not  for  inevitable  accident. 

He  must  defray  all  ordinary  and  necessary  expenses  connected 
with  the  thing  loaned,  though  the  bailor  is  probably  liable  to  re- 
imburse him  for  any  extraordinary  expenses  necessarily  incurred 
in  preserving  it. 

'Ante,  §  90S. 
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MUTUAL    BENEFIT    BAILMENTS. 

Bailments  for  Hire. 

§  926.  In  general. — Bailments  for  the  benefit  of  both'  bailor 
and  bailee  are  numerous  and  important.  When  one  hires  a  horse, 
a  bicycle,  or  a  piano,  for  use,  when  he  delivers  his  furniture,  grain 
or  other  property  to  a  warehouseman  or  other  person  to  be  stored 
for  hire,  when  he  employes  a  watchmaker  or  other  artisan  to 
mend  his  watch  or  other  chattel,  or  a  manufacturer  to  make  up 
his  raw  material  and  return  it  as  manufactured  stock,  or  delivers 
property  to  be  carried  for  hire,  or  to  be  kept  as  security  for  debt, 
a  mutual  benefit  bailment  arises.  It  differs  from  a  bailment  for 
the  sole  benefit  of  the  bailor  or  bailee  in  this  :  ^If,  after  having  en- 
tered into  a  contract  of  bailment  for  mutual  benefit,  the  bailor  or 
bailee  neglects  or  refuses  to  perform  by  delivering  or  receiving 
the  property  he  is  liable  to  an  action  by  the  other  party  to  the 
contract  for  such  neglect  or  refusal.  YOn  the  other  hand,  one  who 
promises  to  lend  is  not  liable  if  he  afterward  refuses  to  do  so ; 
nor  is  a  mere  mandatory  or  depositary  who  declines  to  enter  upon 
his  undertaking  liable  in  damages.^ 

§  927.  Standard  of  care  and  responsibility. — Except  where 
the  bailee  is  an  inn-keeper  or  common  carrier,  ordinary  care  is 
the  standard  of  responsibility  in  all  these  cases,  unless  the  parties 
have  bargained  for  diligence  of  greater  or  less  degree.  The  trans- 
action is  one  of  ordinary  business  from  which  both  derive  a 
profit,  and  the  bailor  is  bound  to  exercise  such  care  and  vigilance 
as  the  generality  of  mankind  exercise  with  respect  to  their  own 
property  of  like  kind  under  like  circumstances. 
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Hire  for  Use. 

§  928.  Definition. — Where  one  obtains  the  custody  and  use  of 
another's  chattel  for  a  consideration,  paid  or  promised,  the  bail- 
ment is  called  hire  for  use.  It  is  distinguished  from  a  loan  by  the 
presence  of  a  consideration.  In  many  respects  the  hirer  becomes, 
by  virtue  of  the  hiring,  the  temporary  proprietor  of  the  thing 
hired. 

While  there  are  few  cases  of  consequence  under  this  head,  save 
in  the  instance  of  hiring  a  horse  and  carriage,  yet  the  hiring  of 
pianos,  machinery,  furniture,  and  even  of  rolling  stock,  is  com- 
mon. The  hiring  of  ships  by  charter  party  is  peculiar  to  the 
maritime  law. 

§  929.  Bailor's  duties. — It  is  the  duty  of  the  bailor  or  letter  to 
give  the  bailee  or  hirer  possession  of  the  thing  hired  at  the  place 
and  time  agreed,  and  to  refrain  during  the  term  of  letting  from 
interfering  in  any  way  with  his  use  of  the  property  in  the  man- 
ner contemplated  by  the  contract.  Unless  the  bailee  expressly  as- 
sumes the  risk  of  his  bailor's  defective  title,  the  latter  is  probably 
liable  in  damages  to  the  hirer,  if  he  is  dispossessed  by  one  having 
paramount  title.  Against  trespassing  strangers,  however,  the 
bailee  must  protect  himself. 

§  930.  Chattel  unfit  for  use  intended. — Unless  it  appears  that 
the  hirer  relied  upon  his  own  judgment  as  to  the  fitness  of  the 
thing,  the  letter  is  liable  if,  through  its  unfitness  for  the  use  con- 
templated, the  hirer  suffers  damage.  This  is  certainly  true  where 
such  defect,  being  known  to  the  letter  or  ascertainable  by  ordi- 
nary means,  was  not  discoverable  by  the  hirer  upon  inspection, 
and  was  in  fact  unknown  to  him. 

§  931.  The  hirer's  duties. — Of  the  hirer's  duty  to  pay  for  the 
use  and  enjoyment,  little  need  be  said.  If  he  has  the  use,  but  does 
not  pay,  he  is  a  debtor  in  default  and  may  be  sued.  If  payment  is 
to  be  in  advance  of  the  delivery  for  use,  he  cannot  sue  for  non- 
delivery without  a  tender  of  the  hire. 

The  hirer  is  bound,  as  we  have  seen,  to  use  ordinary  care  for 
the  safety  and  preservation  of  the  hired  thing.     If  he  puts  it  to 
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a  use  not  warranted  by  the  contract,  however,  he  becomes  strictly 
and  often  absolutely  answerable  for  any  loss  or  damage  happen- 
ing while  such  use  continues.^  Such  would  be  the  case  where 
a  horse  hired  for  one  journey  is  driven  another,  where  a  piano 
hired  for  private  use  at  home  is  placed  in  a  public  hall  for  profit, 
or,  in  general,  where  the  thing  hired  is  kept  beyond  the  appointed 
time. 

Hire  of  Services. 

§  932.  In  general. — Those  who  take  the  personal  property  of 
others  into  their  possession  to  work  upon  it  for  hire  are  various!) ' 
termed  workmen,  mechanics,  artificers,  or  artisans.  To  this  class 
would  likewise  belong  a  manufacturer,  who  takes  raw  materials 
to  work  up  into  a  finished  product  for  another  who  remains  the 
owner.  To  all  these  persons  the  rules  and  principles  pertaining 
to  hired  bailees  in  general  are  usuallv  applicable.  /Thus,  the  rule 
of  ordinary  diligence  will  detennine  the  liability  of  a  carriage 
painter  or  watchmaker  who  has  taken  a  watch  or  carriage  to  re- 
pair or  varnish,  or  a  tanner  who  has  received  skins  to  be  tanned 
into  hides.  } 

§  933.  Degree  of  skill. — One  who,  representing  himself  to  be 
of  a  particular  trade  or  calling,  takes  the  goods  of  another  to 
work  upon  in  the  exercise  of  it,  impliedly  undertakes,  in  the  ab- 
sence of  special  ae;reement  or  circumstances,  that  he  will  perform 
his  duties  in  a  skilful  and  workmanlike  manner.  If  the  bailee 
represents  himself  as  possessing  more  than  the  average  of  skill 
and  knowledge  in  the  particular  calling,  he  must  exercise  it,  other- 
wise he  must  use  such  care,  skill  and  knowledge  as  the  average 
of  his  craft  possess  and  exercise. 

Hire  of  Custody. 

§  934.  Definitions. — Those  who,  for  hire  or  reward,  undertake 
the  care  and  custody  of  the  goods  of  others,  are  known  both  in 
business  and  in  the  law  books  by  different  names,  thus : 

'Ante,  §  908. 
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(i)  Warehousemen  are  those  who  keep  buildings  or  places  for 
the  receipt  and  storage  of  goods  and  merchandise  for  hire ; 

(2)  Agisters  are  those  who  take  the  horses  or  cattle  of  others  to 
graze  or  pasture ; 

(3)  Liverymen  are  those  who  take  horses  to  keep  and  feed; 

(4)  Wharfingers  are  those  who  own  or  keep  wharves  for  the 
purpose  of  receiving  and  shipping  merchandise  to  or  from  them 
for  hire. 

§  935.  Warehousemen  and  "warehousing. — Warehouses  are 
known  by  different  names.  Grain  elevators  are  one  important 
class.  So  those  who  maintain  stockyards  are,  for  most  purposes, 
deemed  warehousemen,  though  a  carrier  who  maintains  such  a 
place  may  be  liable  as  carrier  as  to  live  stock  there  kept  as  an  in- 
cident of  its  carriage.-  Safety  deposit  companies  who  provide 
vaults  and  boxes  for  the  keeping  of  the  valuables  of  their  cus- 
tomers are  engaged  in  business  in  the  nature  of  warehousing, 
though  it  may  not  be  safe  to  say  that  they  are  strictly  bailees. 

§  936.  Public  warehouse. — While  a  warehouse  or  elevator  is 
everywhere  regarded  as  private  property,  yet  in  some  states  it  is 
regarded,  where  it  links  the  great  lines  of  land  and  water  trans- 
portation, as  a  public  use,  and  the  legislature  may  lawfully  regu- 
late its  charge  for  storage.'' 

§  937.  Bonded  warehouses. — These  are  such  warehouses  as 
have  been  designated  by  the  secretary  of  the  treasury  of  the 
United  States  for  the  storage  of  imported  goods  until  the  duties 
thereon  have  been  paid.  Goods  so  deposited  are  not  at  the  risk 
of  the  government.  The  owner  or  keeper  of  such  a  warehouse 
is  liable,  however,  for  loss  or  damage  due  to  his  want  of  ordinary 
care.* 

'  Post,  §  998. 

'  See,  for  example,  statutes  in  Illinois,  Kentucky  and  Minnesota,  and 
Munn  V.  Illinojs,  94  U.  S.  113.  Even  where  the  charges  of  warehousemen 
are  not  regulated  to  any  extent  by  statute,  much  statutory  law  is  usually 
found  regulating  their  business,  particularly  in  the  issuance  of  warehouse 
receipts. 

^See,  also,  U.  S.  Rev.  Stat.,  §§  2954,  3008. 
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§  938.    Duty  of  warehouseman — Degree  of  care. — It  is  the 

duty  of  the  warehouseman  to  furnish  a  warehouse  reasonably  safe 
for  the  storage  of  property  of  the  kind  he  undertal<es  to  keep.  If, 
owing  to  its  unsafe  or  unfit  condition,  the  goods  are  lost  or  dam- 
aged, he  is  liable  to  the  bailor,  unless  the  defect  was  one  of  which 
he  did  not  know  and  could  not  have  known  by  the  exercise  of 
ordinary  care.  And  a  warehouseman  who  agrees  to  store  goods 
in  a  fire-proof  building  will  be  liable  if  the  goods  are  lost  by  rea- 
son of  their  deposit  elsewhere. 

The  warehouseman  is  bound  to  take  due  and  reasonable  care 
of  goods  committed  to  his  custody.  What  is  reasonable  care  is 
a  question  for  the  jury  to  decide  in  view  of  all  the  facts  and  cir- 
cumstances of  the  case.  The  criterion  is  not  what  means  might 
have  been  adopted  by  the  exercise  of  the  highest  degree  of  skill 
and  intelligence  in  view  of  what  has  happened,  but  what  a  man 
of  ordinary  prudence  would  do  for  the  safety  of  property  of  the 
same  kind  in  view  of  what  might  reasonably  be  expected  under 
the  circumstances  of  the  case,  to  be  in  danger  of  happening.  The 
storage  of  some  things  in  some  places  demands  a  watchman  at 
night  as  a  common  and  ordinary  precaution,  or  the  employment 
of  burglar-proof  safes,  or  extra  precautions  against  fire.  Things 
of  little  intrinsic  value,  as  compared  with  their  bulk,  however,  as 
in  the  case  of  pig-iron,  might  be  left  in  the  open  air  or  in  a  shed, 
without  any  imputation  of  negligence. 

§  939.  Warehouse  receipts. — These  are  instruments  issued  by 
warehousemen,  acknowledging  the  receipt  upon  storage  of  goods 
therein  described,  and  promising  to  redeliver  them  to  the  bailor, 
or  to  him  or  his  order  on  demand.  Such  instruments  are  com- 
monly considered  as  representing  the  property  they  describe,  and 
their  indorsement  and  assignment  is  generally  regarded  as  equiv- 
alent in  law  to  the  delivery  of  the  goods  themselves.  ^After  such 
assignment  the  warehouseman  is  deemed  to  hold  the  goods  as 
bailee  of  the  transferee,  though  he  has  not  been  notified  of  the 
transfer  or  consented  thereto.',  But  it  is  held  in  some  jurisdic- 
tions that  unless  the  warehouseman  has  had  notice  of  the  trans- 
fer and  has  assented  to  hold  as  bailee  of  the  assignee,  the  trans- 
fer of  such  a  receipt  is  not  valid  as  against  attaching  creditors  of 
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the  assignor  unless  the  receipt  was  negotiable  by  statute.  By 
statute  in  most  states,  warehouse  receipts  have  to  a  greater  or  less 
extent  the  qualities  of  negotiable  instruments  unless  plainly 
marked  or  stamped  "non-negotiable."  In  order  to  be  negotiable, 
however,  they  must,  by  some  statutes,  be  issued  by  those  regular- 
ly engaged  in  the  business  of  warehousing.^ 

§  940.  Warehouseman's  charges  and  lien. — The  employment 
of  a  warehouseman  implies  an  agreement  to  pay  a  reasonable  sum 
for  storage,  unless  there  is  an  express  agreement  fixing  the  rate 
of  storage,  or  unless  it  is  agreed  that  it  shall  be  gratuitous.  Each 
successive  owner  of  the  goods  who  leaves  them  on  storage  is  un- 
der an  implied  contract  to  pay  therefor. 

By  general  custom  the  warehouseman  has  a  lien  upon  property 
stored  with  him  as  security  for  his  reasonable  charges.  It  is  a 
particular  lien,  and  hence  does  not  extend  to  a  general  balance 
of  account.  But  it  extends  to  every  parcel  of  the  goods,  so  that 
if  a  part  of  the  single  lot,  as  so  many  casks  or  barrels  stored  at 
the  same  time,  is  delivered  over  to  the  bailor,  the  warehouseman 
may  assert  his  lien  against  the  rest,  not  only  as  to  his  charges  for 
storing  them,  but  also  the  part  delivered  over.  The  lien  covers 
only  storage  charges  and  not  advances,  except  by  custom  or  spe- 
cial contract.  5^ 

§  941.  Forwarders. — Forwarding  merchants  usually  combine 
with  the  business  of  warehousing  the  character  of  agents  to  for- 
ward goods  to  their  destination  according  to  the  express  or  im- 
phed  directions  of  the  owner.    So  far  as  they  are  warehousemen, 

"  The  proposed  Uniform  Warehouse  Receipts  Act  on  the  subject  of  ware- 
house receipts  deals  largely  with  the  form  and  effect  of  warehouse  receipts 
and  their  transfer.  It  is  largely  declaratory  of  existing  rules  and  practice. 
Under  the  act,  however,  a  receipt  to  be  negotiable  must  contain  the  words 
"order  of  bearer,"  and  if  it  does  contain  them  no  contrary  provision  can 
destroy  its  negotiability.  If  a  receipt  is  non-negotiable  it  must  be  so 
stamped  or  marked,  otherwise  the  warehouseman  will  be  liable  to  a  holder 
for  value  to  the  same  extent  as  if  the  receipt  had  been  negotiable.  This 
act  has  been  adopted  in  about  forty  jurisdictions.  In  fact  the  only  states 
that  had  not  adopted  it  down  to  1920  were  Arizona,  Georgia,  Indiana, 
Kentucky,  Missouri,  New  Hampshire,  Oklahoma  and  South  Carolina. 

""The  Uniform  Act  (sec.  27)  has  greatly  amplified  the  warehouseman's 
rights  as  to  charges  and  advances. 
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their  duties  have  been  stated.  In  forwarding  the  goods,  however, 
they  are  bound  to  use  ordinary  care.  They  must  conform  to  the 
directions  of  the  shipper  and  must  advise  the  consignee  season- 
ably of  the  time  and  mode  of  shipment. 

§  942.  Wharfingers — Liver)mien — Agisters. — The  Uability  of 
a  wharfinger  for  goods  entrusted  to  his  care  does  not  differ  ma- 
terially from  that  of  a  warehouseman,  and  he  is  entitled  to  a  sim 
ilar  lien.  But  while  a  liveryman  or  agister  is  liable  for  want  of 
ordinary  care,  he  has  no  lien  for  his  charges,  in  the  absence  of 
statute  or  special  contract." 

REVIEW. 

BAILMENTS. 

1.  (a)  Define  bailment,  and  distinguish  between  bailment  and  sale,  (b) 
Define  deposit,  mandate,  loan  for  use,  and  pledge,  and  designate  the  dif- 
ferent classes  of  bailments  for  hire,  (c)  Into  what  classes  are  bailments 
divided  with  reference  to  the  benefits  conferred,  and  what  degree  of  care 
and  diligence  is  required  under  these  several  heads? 

2.  A  borrows  of  B,  for  planting,  ten  bushels  of  seed  corn.  Before 
the  com  is  planted  it  is  destroyed  while  in  A's  possession,  but  without 
negligence  on  his  part.  Is  A  excused  from  restoring  an  equal  quantity 
of  the  same  corn  or  its  value? 

3.  A  deposits  in  a  public  elevator  500  bushels  of  wheat,  which  the 
warehouseman  mingles  in  the  same  bins  with  other  wheat  of  equal  grade 
and  quality  belonging  to  himself  and  others.  Is  this  a  bailment  so  as 
to  excuse  the  warehouseman  from  making  return  of  a  like  quantity  of 
grain,  if  the  property  is  destroyed  without  fault  or  negligence  on  his 
part?    See  Bretz  v.  Diehle,  117  Pa,  St.  589,  2  Am.  St.  706. 

4.  A  agrees  to  store  certain  goods  for  B  without  reward.  Is  he  bound 
to  accept  them  when  they  are  offered  for  storage?  If  he  does  take  pos- 
session of  them  under  the  agreement,  what  degree  of  care,  if  any,  is  he 
bound  to  exercise  and  what  is  the  consideration,  if  any,  for  his  under- 
taking to  exercise  it  ? 

5.  A  dressmaker  received  cloth  to  be  made  into  dresses.  In  the  exer- 
cise of  such  care  and  skill  as  the  average  of  her  craft  possess  she  should 
have  known  the  right  side  of  the  cloth  from  the  wrong  side.  Through 
ignorance  or  carelessness  she  made  up  the  cloth  wrong  side  out.  Is  she 
liable  to  her  customer? 

6.  A  deposits  his  money  in  a  bank  in  the  ordinary  way,  subject  to 
check,  receiving  credit  in  his  pass-book  for  the  amount.    Does  the  fact  that 

'Ante,  §  915. 
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the  bank,  without  negligence,  was  robbed  of  the  identical  funds  deposited 
excuse  it  from  honoring  A's  checks? 

7.  A  banker  accepts  for  safe  keeping  a  package  of  money  and  securi- 
ties marked  with  the  depositor's  name.  The  deposit  is  shortly  afterward 
appropriated  by  the  banker's  cashier,  who  has  hitherto  borne  a  good  reputa- 
tion and  has  done  nothing  to  excite  the  banker's  suspicions.  Is  the  banker 
liable  for  the  loss?    Foster  v.  Essex  Bank,  17  Mass.  479. 

8.  A  party  hires  a  piano  for  use  in  his  dwelhng,  but  without  the 
owner's  knowledge  puts  it  in  an  adjoining  dance  hall  open  to  public  use. 
It  is  there  destroyed  by  fire,  happening  without  the  bailee's  negligence. 
Is  the  bailee  liable  for  the  loss? 

9.  Distinguish  between  warehousemen,  liverymen,  agisters  and  wharfing- 
ers. 

10.  A  warehouseman  in  a  small  town,  where  the  value  of  goods  de- 
posited with  him  was  never  great,  neglected  to  employ  a  night  watch- 
man. Goods  stored  with  him  were  destroyed  by  fire.  Was  the  ware- 
houseman liable  for  negligence,  assuming  that  the  employment  of  such 
watchman  would  have  prevented  the  loss?  See  Pike  v.  C.  M.  &  St.  P.  R. 
Co.,  40  Wis.  583. 

11.  What  is  a  warehouse  receipt  and  what  in  general  is  the  effect  of 
its  assignment? 


CHAPTER  LVII. 

MUTUAL    BENEFIT    BAILMENTS    CONTINUED. 

Pledge  and  Collateral  Security. 

§  943.  In  general. — In  view  of  the  convenience  and  frequency 
of  pledge  transactions  the  law  of  pledge  and  collateral  security  is, 
at  the  present  day,  of  great  commercial  importance.  ^  The  con- 
tract of  pledge  enables  the  debtor  to  give,  and  his  creditor  to  ob- 
tain security,  by  a  mere  delivery  of  personal  property  without  the 
formality  of  a  written  instrument  or  compliance  with  the  record- 
ing acts,  and  hence  will  often  be  found  mpre  convenient  than  a 
chattel  mortgage  where  the  debtor  does  not  wish  to  retain  the 
possession,"  use,  and  management  of  the  property  pledged,^or  its 
nature  is  such,  as  in  the  case  of  bills  and  notes,  that  he  could  not 
retain  possession  consistently  with  the  giving  of  it  as  security. 

§  944.  Pledge  defined.-^  pledge  may  be  defined  as  a  bail- 
ment of  personal  property  as  security  for  some  debt  or  engage- 
ment. ^  Where  the  property  is  of  a  tangible  nature,  the  term 
"pledge"  or  "pawn"  is  applied.  The  word  "pawn,"  however,  is 
seldom  used  in  the  language  of  commerce,  being  confined  to  deal- 
ings with  a  special  class  of  pledgees  called  pawnbrokers.  Where 
the  thing  pledged  is  incorporeal,  as  in  the  case  of  bonds,  bills, 
notes,  corporate  stocks,  etc.,  the  term  "collateral  security"  is  now 
generally  used  to  describe  the  transaction. 

The  party  delivering  property  in  pledge  is  called  the  pledgor ; 
the  party  to  whom  the  property  is  thus  delivered  is  called  the 
pledgee  or  pawnee. 

§  945.  Distinguished  from  lien  and  mortgage. — A  pledge  is 
more  tnan  a  lien,  for  a  lien  does  not  carry  with  it  to  the  creditor, 
in  the  absence  of  statute,  a  power  of  sale  upon  default.  Yet  it  re- 
sembles a  lien  in  that  tiie  general  property  remains  in  the  debtor, 

(428) 
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and  the  creditor  has  only  a  special  property  or  interest  in  the 
thing  pledged.^  But  a  pledge  is  less  than  a  mortgage.  ^It  may 
be  constituted  without  any  writing  by  a  mere  .delivery  of  the  thing 
pledged,  and  continues,  in  general,  only  so  long  as  the  pledgee  is 
in  possession  of  the  property.  X  It  does  not  pass  the  legal  title  to 
the  pledgee,  but  gives  him  only  a  special  property  or  interest  in 
the  nature  of  a  lien.^  While  the  pledge  transaction  may  be  evi- 
denced by  writing,  the  recording  acts  do  not  apply. 

A  mortgage  on  the  other  hand  vests  the  legal  title  to  the  mort- 
gaged property  in  the  creditor.  Neither  is  possession  by  the 
mortgagee  essential  to  the  existence  of  the  security,  though  if  the 
mortgagor  keeps  possession,  the  recording  acts  apply.'' 

§  946.  The  parties.— ^he  parties  to  the  pledge  transaction  must 
be  competent  to  contract.^  We  have  also  seen  that  one  cannot 
sell  and  give  valid  title  to  a  chattel,  except  in  the  case  of  money 
or  negotiable  paper,  unless  he  owns  it  or  has  authority  from  the 
owner  to  dispose  of  it.  And  the  same  rule  applies,  in  general,  to 
a  pledge,  so  far  as  the  pledgor's  power  to  encumber  the  title  of 
the  true  owner  is  concerned.^ 

One  whose  interest  is  less  than  that  of  an  absolute  owner, 
however,  may  pledge  that  interest.  Thus  one  to  whom  property 
is  already  pledged  may  repledge  it  to  the  extent  of  his  special 
interest. 

§  947.  What  may  be  pledged. — Corporeal  property,  such  as 
furniture,  jewelry,  and  domestic  animals,  were  the  earlier  sub- 
jects of  pledge.  But  now  every  kind  of  personal  property,  cor- 
poreal or  incorporeal,  capable  of  transfer  by  delivery  of  the  thing 
itself,  or  by  an  assignment  of  a  written  evidence  of  ownership. 
may  be  the  subject-matter  of  a  pledgee.  So,  bills  of  exchange, 
promissory  notes,  bonds,  shares  of  stock,  deposits  in  bank,  mort- 
gages, policies  of  insurance,  etc.,  may  be  pledged  equally  with 
chattels  personal. 

§  948.  Delivery  of  the  pledged  property  necessary.— \ro  con- 
stitute a  pledge  the  pledgee  must  take  possession,  and  to  preserve 

^Post,  §955. 

"Ante,  %  889. 

'But  see  ante,  I  629. 
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it  he  must  retain  possession.^  The  mere  agreement  of  the  parties, 
without  more,  that  certain  property  shall  stand  as  a  pledge  is  not 
sufficient  to  create  a  pledge. 

An  agreement  to  pledge  property  is  valid  between  the  parties 
as  an  executory  contract,  however,  and  will  support  an  action  for 
damages  if  the  pledge  is  not  delivered,  and  may,  in  some  cases, 
be  specifically  enforced.  But  until  delivery  is  made,  intervening 
rights  will  have  priority  over  the  pledge,  and  the  pledge  agree- 
ment will  not  be  so  enforced  as  to  give  the  pledgee  priority  over 
attaching  or  execution  creditors  of  the  pledgor,  or  his  general 
creditors,  if  he  die  insolvent  or  is  forced  into  bankruptcy.  A  sub- 
sequent delivery  of  property  in  pursuance  of  a  previous  agreement 
to  pledge  it  renders  the  pledge  valid  as  between  the  parties,  and 
against  creditors  at  large,  and  it  can  only  be  impeached  by  such 
creditors  of  the  pledgor  as  have  acquired  some  special  lien  thereon 
prior  to  such  delivery. 

§  949.  What  constitutes  delivery. — An  actual  manual  delivery 
by  the  pledgor  or  his  agent  to  the  pledgee  or  his  agent  is  always 
sufficient.  But  as  this  is  sometimes  impracticable  because  of  the 
bulk,  situation,  or  peculiar  nature  of  the  property  pledged,  a  con- 
structive delivery  will  often  suffice.  ^So,  logs  in  a  boom  may  be 
pledged  by  going  in  sight  of  them  and  pointing  them  out  to  the 
pledgee,  and  the  delivery  of  warehouse  receipts  or  bills  of  lading 
for  goods  stored  or  in  transit  is  a  sufficient  delivery  of  the  prop- 
erty symbolized  thereby.  Property  already  in  possession  of  the 
pledgee  requires  no  further  delivery .^ 

§  950.  Same  subject — Bills  and  notes.-^Bills  and  notes  should 
be  pledged  by  a  transfer  in  the  ordinary  way  by  indorsement  and 
delivery  or  by  delivery  only,  according  to  the  custom  of  mer- 
chants._^That  such  a  transfer  carries  with  it  the  legal  title  may  at 
first  seem  inconsistent  with  the  idea  of  a  pledge.  But  the  trans- 
action receives  its  legal  character  from  the  agreement  that  the 
transfer  is  for  security  merely,  and  the  delivery  in  pledge,  with- 
out indorsement,  of  a  bill  or  note  payable  to  the  order  of  the 
pledgor  or  indorsed  to  him  in  full  gives  to  the  pledgee  the  equita- 
ble title  merely,  and  he  may  be  prevented  from  enforcing  his 
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security  by  whatever  defenses  would  have  been  available  against 
his  pledgor.* 

§  951.  Corporate  stocks. — Corporate  stocks  may  be  pledged. 
(.The  transfer  is  accomplished  in  the  same  way  as  in  case  of  an  or- 
dinary sale  and  transfer  of  the  title,  the  pledgor  taking  back  from 
the  pledgee  a  writing  showing  that  the  shares  are  held  in  pledge, 
and  not  absolutely.^  To  render  the  pledgee's  security  complete  as 
against  the  pledgor,  a  mere  transfer  of  the  certificates  indorsed 
in  blank  or  in  full  is  sufficient.  ^But  in  order  to  invest  the  pledgee 
with  full  legal  title,  as  against  the  corporation  and  the  creditors 
of  the  pledgor,  a  transfer  must  be  registered  on  the  books  of  the 
company.  °^ 

§  952.  Possession  must  be  retained.-yln  order  to  keep  alive 
the  pledge  security,  the  pledge  must  be  retained  by  the  pledgee 
or  his  agent. ^  Yet,  if  the  pledgor  gains  possession  by  fraud  or 
force,  the  pledgee  is  not  divested  of  his  rights,  but  may  recover 
the  property  itself  or  the  value  of  his  interest  therein.  Neither 
does  the  pledgee  lose  his  security  by  delivering  the  pledge  back 
to  the  pledgor  for  some  special  and  limited  purpose,  as  to  be  re- 
paired, and  not  for  his  own  use  and  benefit. 

§  953.  The  debt  secured.-\One  may  pledge  his  property  for 
the  debt  of  another  as  well  as  for  his  own.)  So,  the  debt  secured 
may  be  absolute  or  contingent  and  conditional,  liquidated  or  un- 
liquidated, present  or  future.  \But  if  property  is  pledged  as  se- 
curity for  a  specified  debt,  it  cannot,  without  the  pledgor's  consent, 
be  held  as  security  for  any  other  demand  after  that  for  which  it 
was  pledged  has  been  paid  or  tendered./(The  pledged  thing  stands 
as  security  both  for  the  debt  itself  and  the  interest  upon  it,  and 
the  necessary  charges  for  preserving  and  realizing  upon  the 
pledge.  It  stands  pledged  for  every  part  of  the  debt,  and  no  por- 
tion of  the  pledged  property  can  be  reclaimed  by  the  pledgor  until 
the  entire  debt  is  paid,  unless,  by  agreement,  distinct  portions  of 

*As  to  whether  a  pledgee  is  a  bona  fide  holder  for  value  cuid  entitled  to 
protection  as  sucb,  see  ante,  §  395  and  note. 
*AnU,  §  7S4,  et  seq. 
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the  pledged   property   are   apportioned   to    distinct   parts   of  the 
debt. ) 

§  954.  Pledgee's  duty — To  care  for  pledge.— (The  pledge  ben- 
efits the  pledgor  by  gaining  him  credit,  the  pledgee  by  securing 
his  debt.^^XlThe  latter  is  bound,  therefore,  to  take  ordinary  care  of 
the  thing  pledged  in  the  absence  of  a  stipulation  for  a  greater  or 
less  degree  of  diligence. "^  But  the  rule  of  reasonable  diligence 
often  requires  something  more  than  careful  custody.  Thus,  the 
pledgee  of  negotiable  instruments  must  use  due  diligence  to  fix 
the  responsibility  of  the  parties  conditionally  liable  thereon  by 
proper  demand  and  notice  of  dishonor,  and  in  effecting  their  col- 
lection when  due. 

§  955.  Pledgee's  rights  with  respect  to  the  property  pledged. 
— ^Both  before  and  after  default,  and  until  the  pledge  is  redeemed 
by  payment  or  tender,  or  has  been  in  some  way  foreclosed,  the 
pledgee  has  a  special  property  or  interest  in  the  thing  pledged, 
and  ma)'  sue  either  the  pledgor  or  third  parties  for  any  unauthor- 
ized interference  with  his  possession  S 

§  956.  Right  to  use.— ^he  pledgee  has  no  right  to  use  the 
pledged  property  if  it  would  be  appreciably  injured  by  use.  So, 
if  clothing  is  pawned  the  pledgee  cannot  lawfully  wear  it,  though 
he  might  read  a  book  held  in  pledge.  But  if  a  horse  be  pledged 
it  would  be  the  right  and  the  duty  of  the  pledgee  to  drive  it 
enough  to  keep  it  in  health  ;  and  if  a  cow  were  pledged  the  pledgee; 
might  milk  it  by  way  of  recompense  for  its  keep.  But  the  better 
rule  seems  to  be  that  if  the  use  of  the  thing  pledged  exceeds  in 
value  the  expense  of  keeping  it,  the  pledgee  must  account  for  the 
profits.^ 

§  957.  Increase  stands  as  security — Profits.— vA  pledgee  is 
entitled  to  hold  in  pledge  the  increase  of  property  pledged.  Thus, 
the  pledgee  of  stock  is  entitled,  both  as  against  the  pledgor  and 
the  corporation,  if  it  has  notice  of  its  rights,  to  collect  and  hold 
the  cash  divitlcuds  thereon.  So,  the  pledgee  of  bonds  or  other 
interest  bearing  securities,  is  entitled  to  collect  the  interest  as  it 

"Ante,  §§  912,  938. 
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becomes  due  and  to  hold  it  on  the  same  terms  that  he  holds  the 
original  debt.  J 

Crhough  the  pledgee  is  entitled  to  hold  as  security  the  increase 
and  profits  of  the  pledged  thing,  he  is  bound,  nevertheless,  to  ac- 
count for  them  upon  a  nnal  settlement  with  the  pledgor.^  Thus, 
he  is  accountable  for  the  value  of  the  labor  of  a  slave,  for  the 
young  of  animals  pledged,  or  for  money  collected  on  account  of 
the  pledge,  as  the  interest  or  dividends  upon  pledged  securities. 

§  958.  Pledgee  entitled  to  expenses.— ^he  pledgee  is  entitled 
to  charge  the  debtor  with  whatever  reasonable  expenses  are  in- 
curred in  caring  for  and  preserving  the  security.^  Thus,  where  a 
policy  of  insurance  was  pledged,  the  pledgee  was  allowed  to ' 
charge  in  account  the  premiums  paid  by  him  during  the  continu- 
ance of  the  pledge. 

§  959.  Pledgee  may  assign.— ^The  pledgee  may  assign  the  debt 
and  the  property  pledged  for  its  security ;  but  not  the  pledge  with- 
out the  debt,  unless  it  is  otherwise  agreed.  ^  An  assignment  of  the 
debt  carries  with  it  the  pledge,  which,  like  a  mortgage,  is  a  mere 
incident  thereto.  So,  he  may  repledge  the  thing  pledged  and  the 
original  pledgor  cannot  recover  it  without  first  having  paid  or 
tendered  his  debt.  The  pledgee  can  assign  no  greater  interest 
than  he  himself  has,  and  the  second  pledgee  or  assignee  will  take 
subject  to  all  equities  existing  between  the  original  pledgor  and 
pledgee,  unless,  in  the  case  of  negotiable  paper,  he  is  a  holder 
for  value  without  notice  within  the  meaning  of  the  law  merchant, 
or  the  pledgee  has  been  clothed  with  such  an  apparent  title  that 
the  pledgor  is  estopped  to  assert  his  rights. 

§  960.  Rights  and  liabilities  of  pledgee  of  stock. — We  have 
seen  that  shares  of  stock  are  efifectually  pledged  by  a  transfer  of 
the  legal  title  to  the  pledgee.'  \In  general,  therefore,  the  pledgee 
in  whom  the  legal  title  is  thus  vested  is  subject  to  the  same  liabili- 
ties and  has  the  same  rights  as  other  shareholders,  except  that  he 
has  no  right,  as  against  the  pledgor,  to  vote  upon  the  shares.) 

The  pledgee  who  thus  holds  the  legal  title  is  prima  facie  enti- 
tled to  dividends,  both  as  against  the  corporation  and  his  pledgor ; 

'Antt,  §  951. 

28— Com.  Law. 


434  Commercial  Law.  §961 

though  if  it  be  agreed  that  the  pledgor  may  draw  them,  the  cor- 
poration having  notice  of  such  agreement  must  probably  respect 
his  rights. 

The  pledgee  of  shares  has  no  right  as  against  the  pledgor  to 
vote  upon  them.  But  if  the  stock  be  registered  in  the  name  of  the 
pledgee,  the  corporation,  if  without  notice  of  the  pledge  contract, 
may  receive  his  vote,  otherwise  it  is  bound,  in  the  absence  of  stat- 
ute, to  accord  to  the  pledgor  the  rights  of  a  stockholder.  Statutes 
in  many  of  the  states  declare  the  rights  of  those  holding  stock  as 
security  or  in  a  representative  capacity. 

\The  pledgee  is  not  bound  to  hold  and  return  the  identical  shares 

.  pledged.    It  is  enough  if  he  keeps  on  hand  at  all  times  during  the 

pledge  contract,  an  equal  number  of  shares  of  the  same  series  in 

the  same  company. ^^  If  the  pledgee  does  this,  a  sale  or  repledge 

of  the  shares  originally  pledged  will  not  amount  to  a  conversion. 

§  961.  Enforcement  of  the  contract. — The  pledgee,  on  default 
by  the  pledgor,  may  resort  to  the  ordinary  remedy  by  suit  to  re- 
cover the  debt  without  resorting  to  the  pledged  property,  unless 
he  has  specially  agreed  to  do  so.  Nor  does  recovery  of  judgment 
on  the  debt  discharge  the  pledge,  though  it  discharges  the  debt  by 
way  of  merger.  So,  the  pledgee  may  attach  the  property  of  the 
pledgor,  other  than  the  property  pledged.  If  he  attaches  the 
pledge  itself,  however,  he  must  rely  upon  the  lien  of  the  attach- 
ment and  not  of  the  pledge  for  the  latter  is  waived  by  attachment. 

§  962.  Sale  at  common  law.-^It  is  clearly  settled,  at  common 
law,  that  the  pledgee  of  tangible  property  may,  upon  default, 
without  resort  to  legal  process,  sell  the  pledge  at  public  auction 
upon  giving  the  pledgor  reasonable  notice  to  redeem.^ 

I'ln  general,  the  power  to  sell  after  default  is  qualified,  in  the 
absence  of  an  agreement  to  the  contrary,  by  three  imperative  con- 
ditions :  (i)  There  must  be  a  prior  demand  of  payment;  (2)  a 
pritfi-  rtotice  ^  the  time  and  place  of  sale ;  (3)  the  sale  must  be  by 
public  auction.  ) 

§  963.  Demand  and  notice. — A  demand  of  payment  is  always 
necessary  where  the  debt  is  due  'on  call,"  or  "when  demanded," 

'Contra,  in  Massachusetts  and  Michigan. 
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or  upon  the  happening  of  some  event  within  the  sole  knowledge 
of  the  pledgee.  But  even  where  such  demand  is  unnecessary,  no- 
tice of  the  time  and  place  of  sale  is  necessary,  unless  such  notice 
has  been  waived  by  agreement.  The  object  of  this  notice  is  to 
give  the  pledgor  an  opportunity  to  attend  and  see  that  the  sale  is 
fairly  conducted,  to  enhance  the  price  by  obtaining  bidders,  and 
to  redeem  the  goods  if  he  is  able  and  sees  fit.  Such  notice  may 
be  waived  by  an  agreement  of  the  parties.  It  need  not  be  in  any 
particular  form,  and  may,  no  statute  to  the  contrary,  be  oral  as 
well  as  written.  The  safest  course  in  all  cases,  however,  is  for  the 
pledgee  to  serve  formal  notice  in  writing.  In  a  number  of  states 
sales  of  pledged  property  are  regulated  by  statute. 

§  964.  Sales  under  povi^ers.— ^Whether  given  in  a  pledge  or  in 
a  mortgage,  a  power  in  the  pledgee  or  mortgagee  to  sell  upon  de- 
fault is  deemed  to  be  a  power  coupled  with  an  interest,  and  hence 
cannot  be  revoked  by  the  pledgor  or  mortgagor,  and  passes  to  the 
representatives  of  the  pledgee  or  mortgagee.  Quite  frequently 
the  pledgee  is  expressly  given  a  power  to  sell  upon  default  at  pub- 
lic or  private  sale  without  notice  to  the  pledgor.  But  whatever 
discharges  the  debt  terminates  the  power.  Under  such  a  power 
the  pledgee  should  not,  if  the  pledge  be  divisible,  sell  more  than  is 
necessary  to  satisfy  the  debt.  fNeither  can  the  pledgee,  directly  or 
indirectly,  purchase  at  his  own  sale.  If  he  does  so  the  pledgor 
may  still  redeem.) 

§  965.  Foreclosure  in  equity. — Formerly  the  pledgee's  only 
remedy  was  by  suit  in  equity  for  a  foreclosure,  and  authority  to 
sell  the  pledge.  A  pledgee  may  still  in  all  cases,  at  his  option,  sue 
in  equity  to  foreclose  the  pledge,  and  he  should  do  so  whenever 
the  pledged  thing  is  of  considerable  value,  or  his  rights  or  powers 
are  questioned,  for  a  sale  without  decree  might  be  open  to  the 
charge  of  unfairness.  \So,  if  it  is  impossible  to  give  notice  to  the 
pledgor,  as  where  he  is  absent  or  his  whereabouts  are  unknown, 
or  the  property  is  intangible,  a  foreclosure  in  equity  is,  or  may  be, 
the  sole  remedy.^ 

§  966.  Surplus  belongs  to  pledgor — Deficiency. — Whenever 
the  pledge  is  satisfied,  either  by  a  judicial  or  non- judicial  sale,  the 
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surplus  beyond  the  debt,  interest,  and  expenses  of  sale  belongs  to 
the  pledgor.  If  the  proceeds  of  the  pledged  property  are  insufifi- 
cient  to  pay  the  debt,  the  pledgee  may  recover  the  deficiency  from 
the  pledgor. 

§  967.  Pledgee's  remedies — Negotiable  paper. — In  the  ab- 
sence of  a  power  of  sale  contained  in  the  pledge  agreement,  the 
pledgee  of  negotiable  paper  cannot,  like  the  pledgee  of  tangible 
property,  sell  the  pledge  at  maturity,  but  must  hold  it  and  collect 
it  when  it  falls  due.  But  the  rule  is  founded  upon  the  convenience 
and  presumed  intention  of  the  parties,  as  such  securities  have  no 
certain  market  ^•alue.  Hence,  in  the  case  of  long  time  coupon 
bonds  and  other  securities  that  are  not  expected  to  mature  till 
much  later  than  the  debt,  a  power  of  sale  may  be  presumed. 

If  there  are  no  defenses  available  against  his  pledgor  the 
pledgee  may,  if  he  holds  the  legal  title,  sue  in  his  own  name  and 
recover  the  full  amount  of  the  paper,  holding  the  surplus  beyond 
his  debt,  interest  and  costs,  as  trustee  for  the  pledgor.  If  there 
are  equitable  defenses  available  against  the  pledgor  the  pledgee 
may,  provided  he  is  a  bona  fide  holder  for  value,"  recover,  free 
from  such  defenses,  the  amount  of  his  debt,  interest  and  costs. 
As  to  the  excess,  according  to  the  weight  of  authority,  he  is  not 
a  holder  for  value  and  may  be  met  by  any  defenses  available 
against  the  pledgor. 

§  968.  Diligence  in  collecting.— tThe  pledgee  of  negotiable  pa- 
per is  bound  to  use  due  diligence  in  collecting  it,  and  such  dili- 
gence is  substantially  the  same  as  is  required  of  a  banker,  attor- 
ney or  other  agent  for  collection,  i 

§  969.  Remedies  upon  pledge  of  stock. — In  general,  these  are 
practically  the  same  as  in  the  case  of  pledges  of  tangible  property. 
Both  corporate  stocks  and  bonds  may  be  sold  upon  default,  after 
demand  of  payment  from  the  pledgor  and  notice  of  the  pledgee's 
intention  to  sell,  or  the  sale  may  take  place  under  a  decree  of 
foreclosure,  or  under  a  power. 

'Ante,  §  395  and  note. 
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§  970.  Extinguishment  of  pledge. — The  extinguishment  of 
the  pledge  otlierwise  than  by  foreclosure  and  sale  may  take  place 
in  various  ways,  thus  ; 

(a)  Payment — Whatever  extinguishes  the  debt  extinguishes 
the  pledge.  Hence,  payment,  accord  and  satisfaction,  release, 
and  the  like,  terminate  the  security  and  entitle  the  pledgor  to  a 
return  of  the  property. 

(b)  Tender — A  tender  of  the  pledge  debt  at  maturity  ex- 
tinguishes the  pledge,  even  though  such  tender  is  not  kept  good. 
It  must  be  kept  good,  however,  in  order  to  stop  interest  and 
throw  the  costs  on  the  creditor,  who  may  still  recover  the  debt 
by  action,  though  he  cannot  resort  to  the  pledge.  ^A  tender  after 
default,  if  it  includes  interest  accrued,  will  terminate  the  pledge. ^ 
But  such  tender  must  be  made  before  a  lawful  sale  of  the  security, 
and  must,  according  to  many  authorities,  be  kept  good. 

(c)  Loss  or  destruction  of  the  pledge — If  the  pledge  property 
is  lost  or  destroyed  the  security  is  at  an  end.  The  debt,  however, 
is  not  affected  unless  the  loss  was  due  to  the  pledgee's  negligence 
or  fault,  though  where  he  is  in  fault  the  debt  is  extinguished,  at 
least  to  the  extent  of  the  value  of  the  pledged  thing. 

(d)  Surrender  of  possession." 

(e)  Statute  of  limitations — The  mere  fact  that  a  debt  is  se- 
cured by  pledge  will  not  prevent  its  being  barred  by  the  statute  of 
limitations.  But  even  though  the  debt  is  baried,  the  pledge  se- 
curity is  generally  held  to  be  unaffected. 

REVIEW. 


1.  (a)  Define  pledge  and  state  when  the  term  collateral  security  is 
commonly  employed,  (b)  How  should  bills  and  notes  be  pledged  in  or- 
der to  give  the  pledgee  the  rights  of  a  bona  fide  holder  to  the  amount  of 
his  advances?     (c)   What  are  the  usual  steps  in  a  pledge  of  stock? 

2.  What  remedies  are  usually  open  to  a  pledgee  of  tangible  property 
upon  default  by  the  pledgor? 

3.  A  pledgee  of  negotiable  promissory  notes,  without  special  authority, 
sells  the  same  at  public  auction  for  less  than  their  real  value,  upon  de- 

-'Ante,  §  952. 
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fault  being  made  in  the  payment  of  the  debt  secured.  Is  he  liable  to  the 
pledgor  in  damages?  Joliet  Iron  &c.  Co.  v.  Scioto  Fire  Brick  Co.,  82 
111.  549. 

4.  One  to  whom  a  note  was  pledged  neglected  to  present  it  to  the  maker 
at  maturity,  whereupon  the  indorser  was  released.  The  amount  of  the 
note  being  lost,  what  was  the  liability  of  the  pledgee  to  the  pledgor? 


CHAPTER  LVIII. 

EXCEPTIONAL  BAILMENTS. 

§  971.  Exceptional  bailments  in  general. — We  now  come  to  a 
class  of  bailments,  which  at  least  one  writer  has  distinguished  as 
exceptional.  Usually,  the  bailee,  whether  engaged  in  receiving 
the  goods  of  others  as  a  regular  occupation  or  only  as  a  casual 
employment,  is  not  bound  to  deal  except  with  persons  of  his  own 
selection.  But  the  business  of  some  bailees  is  so  intimately  con- 
nected with  the  convenience  and  welfare  of  the  general  public 
that  they  cannot  choose  their  customers,  but  must,  within  cer- 
tain limits,  treat  all  alike  who  oiler  to  deal  with  them,  and  are 
held  to  a  degree  of  accountability  far  exceeding  that  of  ordinary 
bailees.  The  two  principal  bailees  of  this  class  are  common  car- 
riers and  inn-keepers. '^ 

Carriers  of  Goods. 

§  972.  Carriers  in  general. — Contracts  for  the  carriage  of  per- 
sonal property  are  the  most  important  class  of  transactions  that 
fall  under  the  head  of  bailments.  How  little  that  clothes,  feeds, 
warms  and  comforts  us  is  found  or  is  produced  where  it  is  wanted 
for  use.  If  manufactured  where  it  was  purchased,  at  least  the 
materials  of  which  -it  was  made  were  probably  brought  from 
some  more  or  less  distant  place,  where  they  were  made,  or  grown, 
,or  dug  from  the  earth.  In  fact,  next  to  iinding,  raising  or  manu- 
facturing of  commodities,  the  carrying  or  transportation  of  them 

'Corporations  engaged  in  the  business  of  carrying  goods  and  passen- 
gers are  but  an  example  of  a  larger  class  of  companies  known  as  public 
service  or  public  utility  corporations.  Gas  companies,  electric  light  and 
power  companies,  warehousing  companies,  telephone  and  telegraph  com- 
panies are  of  this  class,  and  are  subject  to  more  or  less  special  regula- 
tion on  account  of  their  special  privileges  and  public  functions,  unless 
their  charters  prevent.    See  post,  §  1031. 

(439) 
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to  the  places  where  they  are  needed  for  consumption  is  the  most 
important  of  economic  processes.  Engaged  in  the  business  of 
carr3'ing  are  the  great  network  of  railways  with  which  the  coun- 
try is  covered,  and  the  multitude  of  water  craft  plying  upon  the 
seas,  lakes  and  rivers,  with  the  vast  capital  invested  and  the 
thousands  of  men  employed  in  their  operation,  beside  the  many 
minor  carriers  whose  conveyances  swarm  in  cities  and  towns. 

§  973.  Bailment  principles  apply. — From  first  to  last,  through 
the  great  changes  in  the  methods  of  transportation,  bailment  prin- 
ciples have  been  applied  to  the  carriage  of  goods,  for  always,  un- 
less the  carrier  transports  his  own  property,  the  carriage  of  goods 
involves  their  delivery  by  the  owner  to  the  carrier,  who  contracts 
to  deliver  or  account  for  them  according  to  his  agreement  or  the 
directions  of  his  customer. 

§  974.  Kinds  of  carriers — Common  carrier  defined. — Carriers 
are  of  two  general  sorts:  (i)  Private  carriers,  and  (2)  Common 
or  public  carriers.  A  private  carrier  is  one  who  carries  only  oc- 
casionally and  not  as  a  public  business  or  employment.  A  com- 
mon or  public  carrier,  on  the  other  hand,  is  one  whose  regular 
calling  or  business  it  is  to  carry  chattels  for  all  who  choose  to 
employ  and  remunerate  him. 

§  975.  Private  and  common  carriers  distinguished. — Carriers 
without  hire  and  mere  private  and  occasional  carriers  are  gov- 
erned by  the  general  principles  of  bailment  law  previously  dis- 
cussed, and  negligence  in  some  degree,  or  fraud,  is  at  the  basis 
of  their  liability.  Neither  are  they  bound  to  serve  all  who  offer 
to  employ  them,  but  may  arbitrarily  refuse  to  deal  except  with 
chosen  customers. 

The  common  carrier,  on  the  other  hand,  exercises  a  public  em- 
ployment to  which  public  policy  has  annexed  some  peculiar  and 
burdensome  duties  and  responsibilities.  These  may  be  generally 
stated  as   follows : 

(i)  A  duty  to  acceptand  carry,  without  discrimination  between 
individuals,  up  to  the  limits  of  his  facilities,  all  goods  of  the  kind 
that  he  professes  to  carry,  provided  they  are  offered  in  proper 
condition  for  carriage,  and  his  reasonable  charges,  if  he  so  de- 
mands them,  are  paid  in  advance. 
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(2)   A  duty  to  carry  and   Helivp.r  the  ^oods  safely  and   with 
reasonable  dispRtrh  .according  to  the  directions  of  t}ip  shipppr, 
unless  he  is  prevented  from  so  doing  by  one  of  the  following 
causes : 
/  (i)   By  the  act  of  God  or  the  public  enemy.^ 

(2)  By  the  act  of  the  shipper  himself.^ 

(3)  By  the  public  authority.* 

(4)  By  the  inherent  nature  or  vices  of  the  thing  carried.^ 

(5)  By  some  cause  against  which  he  has  stipulated  by  a  spe- 
cial contract  with  the  shipper,  just  and  reasonable  in  the  eye  of 

v^the  law.  / 

Except  as  to  these  causes,  the  carrier  is  said  to  be  an  insurer 
without  the  privileges  of  an  insurer,  and  it  is  no  excuse  that  he 
was  robbed  by  superior  force,  or  that  the  goods  were  burned  by 
fire  set  by  others,  or  were  lost  or  injured  by  collision  duejxt  the 
negligence  of  third  parties. 

This  strict  rule  of  liability  is  said  to  have  originated  in  public 
policy,  for  the  protection  of  shippers  against  the  fraudulent  and 
wrongful  acts  of  the  carrier  in  combining  with  thieves  and  others 
to  defraud  the  owner.  But  the  reason  for  the  retention  of  the 
rule  in  modern  times  is  probably  more  general,  being  founded 
upon  the  great  public  importance  of  securing  care  and  diligence 
from  common  carriers  in  the  performance  of  duties  in  the  high- 
est degree  essential  to  the  public  welfare.' 

But  who  are  common  carriers  and  burdened  with  this  pe- 
culiar and  onerous  liability? 

§  976.  Who  are  common  carriers. — Railroad  companies  con- 
ducting ordinary  commercial  lines  are  always  common  carriers, 
and  the  same  is  true  of  dispatch  and  fast  freight  lines  which, 
though  they  do  not  own  the  cars  and  road  themselves,  engage  in 
transporting  freight  through  the  agency  and  over  the  lines  of 
others. 

'Post,  §§  992-994, 
'Post,  §  996. 
,   'Post,  §  995. 
'Post,  §§  997,  998. 
•  See,  also,  post,  %  999. 
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Within  the  same  principle  express  companies  are  common 
carriers,  and  so  of  city  expressmen  who  carry  goods  and  bag- 
gage to  and  from  railway  stations,  private  houses  and  hotels. 
Owners  of  land  vehicles  not  employed  upon  any  fixed  line,  but 
carrying  from  place  to  place  in  the  neighborhood,  as  expressman, 
carters  and  draymen,  are  common  carriers  if  they  hold  themselves 
out  generally  to  carry  for  hire,  and  vessels  engaged  in  general 
carrying,  whether  propelled  by  steam  or  sails. 

§  977.  Emplo3mient  public  in  nature. — In  general,  no  one 
will  be  held  liable  as  a  common  carrier,  unless  he  has  in  some 
way  held  himself  out  to  the  public  as  ready  to  carry  for  hire  as 
a  business,  goods  of  the  sort  he  professes  to  carry.  A  mere  oc- 
casional undertaking  to  carry  goods  will  not  make  one  a  common 
carrier. 

§  978.  What  bound  to  carry  and  where. — Probably  no  carrier 
professes  to  carry  goods  of  every  kind,  but  only  those  of  certain 
kinds  or  descriptions.  A  common  carrier  is  bound,  therefore,  to 
receive  and  transport  goods  of  the  kind  only  that  he  professes 
to  carry,  and  no  action  can  be  maintained  against  him  for  refusal 
to  carry  goods  of  a  different  kind.  If  he  does  receive  these 
exceptional  articles  he  may  make  what  terms  he  chooses  as  a 
condition  of  their  transportation. 

Neither  is  the  carrier  bound  to  carry  by  other  than  his  cus- 
tomary means  and  route,  though  he  may,  by  special  contract,  bind 
himself  to  do  so. 

§  979.  Carriage  must  be  for  hire. — One  is  liable  as  a  common 
carrier  only  when  working  for  his  hire.  If  nothing  is  to  be  paid 
for  the  carriage,  the  carrier  is  liable  only  for  negligence,  and  not 
as  an  insurer.  But  it  is  not  necessary  that  the  price  of  carriage 
be  paid  or  tendered  in  advance.  If  the  carrier  receives  the  goods 
upon  an  express  or  implied  promise  of  compensation  he  is 
chargeable  as  a  common  carrier.  Neither  need  the  compensation 
be  paid  or  promised  as  such  by  name,  and  where  grain  was 
shipped  in  sacks,  it  was  held  that  an  agreement  to  return  the 
sacks  without  charge  was  not  for  gratuitous  carriage,  but  that  the 
sum  paid  nominally  for  the  carriage  of  the  grain  covered  also 
the  carriage  of  the  empty  sacks. 
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§  980.  When  the  carrier's  liability  begins — Delivery  for  car- 
riage.— The  liability  of  the  carrier  with  respect  to  the  goods  be- 
gins with  their  delivery  for  transportation,  to  him  or  to  his  au- 
thorized agent.  Thus,  merely  bringing  goods  onto  the  premises 
of  the  carrier  without  notice  to  the  carrier  or  his  servants  is,  in 
the  absence  of  express  contract,  usage,  or  a  course  of  dealing 
between  the  parties  warranting  such  delivery,  insufficient  to 
charge  him.  So  the  delivery  must  be  for  immediate  transporta- 
tion in  the  usual  course  of  business,  and  if  the  goods  are  delivered 
to  be  stored  for  a  certain  time,  until  further  orders,  or  until 
something  is  done  to  prepare  them  for  carriage,  the  carrier,  in 
the  meantime,  is  a  mere  warehouseman  and  liable  only  for  loss 
due  to  want  of  ordinary  care. 

But  the  carrier  is  liable  as  such  the  moment  the  goods  are  de- 
livered to  him  for  immediate  transportation.  They  need  not  be 
in  actual  motion,  or  even  laden  on  board  his  vessel  or  car. 

§  981.  Refusal  to  accept  and  carry. — Though  the  common 
carrier  must,  in  general,  accept  and  carry  what  is  offered  or  re- 
spond in  damages,  it  is  good  ground  for  refusal  that  the  goods  are 
not  of  the  kind  that  he  professes  to  carry,  or  are  improperly 
packed ;  or  are  of  a  dangerous  character,  and  would  subject  his  ve- 
hicle, or  other  freight,  or  his  passengers,  or  even  strangers,  to  risk 
of  injury,  or  that  the  way  is,  at  the  time,  exposed  to  extraordinary 
dangers,  as  from  mobs  or  rioters.  So  it  is  a  good  defense  to  an 
action  for  refusal  to  carry,  that  from  unexpected  temporary 
causes  or  press  of  business  it  is  impossible  for  him  to  carry  at  the 
time  when  the  goods  are  offered,  for  he  is  not  bound  to  increase 
his  capital  to  meet  such  emergencies. 

§  982,  May  demand  freight  in  advance. — The  law  compels  the 
carrier  to  deal  with  the  public  and  leaves  him  no  choice  of  cus- 
tomers. But  it  does  not  bind  him  to  deal  on  credit,  and  he  may 
lawfully  refuse  to  carry  unless  freight  is  paid  in  advance. 

§  983.  Waiver. — If,  in  any  of  the  foregoing  cases,  the  carrier 
receives  the  goods  for  transportation  without  insisting  upon  the 
right  to  refuse  them,  he  will  be  deemed,  as  a  rule,  to  have  waived 
it,  and  will  be  liable  as  a  carrier  accordingly. 
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§  984.  The  bill  of  lading.-^Xo  receipt,  bill  of  lading,  or  other 
writing  is  required,  to  make  the  carrier  liable  as  an  insurer  of 
the  goods,  provided  they  have  been  delivered  to  and  accepted 
by  him  for  present  carriage./  In  practice,  however,  the  carrier's 
contract  is  usually  embodied  in  some  sort  of  written  instrument, 
by  which  he  attempts,  with  more  or  less  success,  to  limit  or  throw 
off  the  harsh  conditions  of  the  common  law.^  These  contracts 
assume  somewhat  different  forms  and  are  known  by  different 
names.  If  the  carriage  is  by  water  they  are  called  bills  of  lading, 
if  by  land,  they  are  called  receipts.  They  are  the  same  in  effect 
in  either  case,  being  intended  to  evidence  the  true  intent  of  the 
parties.  In  both  cases  they  contain  a  description  of  the  goods, 
acknowledge  their  receipt,  in  good  condition  or  otherwise,  as  the 
case  may  be,  name  the  shipper  and  consignee,  state  the  terms  of 
carriage  and  such  qualifications  of  the  carrier's  liability  as  may  be 
agreed  upon  between  the  parties,  and  contain  a  contract  to  carry 
the  goods  to  their  destination  and  to  there  deliver  them  to  the 
consignee  or  his  order.  The  term  "bill  of  lading"  will  be  used 
hereafter  to  signify  any  contract  of  carriage,  whether  by  land  or 
water,  having  the  above-named  characteristics. 

§  985.  Both  a  receipt  and  a  contract. — A  bill  of  lading  is  both 
a  receipt  and  a  contract.  As  a  receipt  it  is  prima  facie  evidence 
that  the  carrier  has  received  the  goods,  but  like  other  receipts  it 
may  be  contradicted  by  oral  evidence.  So  far  as  it  is  a  contract 
the  rule  as  to  other  written  contracts  applies,  and  it  cannot  be 
varied  or  contradicted  by  parol. 

§  986.  Authority  of  agent  to  make. — The  carrier  is  bound 
only  when  the  agent  who  signs  a  bill  of  lading  is  expressly  or 
impliedly  authorized  to  do  so.  It  is  generally  held  that  a  ship- 
master or  other  agent  of  a  carrier  has  authority  to  sign  only  for 
goods  put  on  board  or  delivered  for  transportation,  and  that  bills 
acknowledging  the  j^rpjpll_nf_g-nnfls  never  artnally  received  fqr 
carriage  arejiullities,  even  in  the  handg_of  hnna  Me  holders.  But 
the  OHrtrary  is  held  in  some  states  in  favor  of  bona  fide  holders 

'Post,  §  999,  et  seq. 
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who  pay  value  for  bills  of  lading,  believing  that  they  represented 
goods  actually  shipped.' 

§  987.  Recitals  as  to  condition  of  goods. — The  usual  recital 
in  bills  of  lading  that  the  property  is  received  in  good  order  is 
held  to  have  reference  only  to  the  external  appearances,  either  of 
the  goods  themselves  or  the  package  enclosing  them.  The  car- 
rier is  not  liable  if  the  goods  are  damaged  through  natural  decay, 
or  were  wasted  through  unskilful  or  improper  packing,  unless 
he  knew  of  the  vice  or  defect  in  the  thing  or  package,  and  failed 
to  use  proper  and  usual  precautions  by  which  the  loss  could  have 
been  avoided.' 

§  988.  Weight  and  quality. — The  description  of  the  goods 
and  their  weight  and  value,  if  stated  in  the  bill  of  lading,  are 
binding  on  the  carrier  in  the  absence  of  any  qualifying  words 
or  phrases.  But  if  the  words  "weight,  contents  or  value  un- 
known" are  annexed,  the  carrier  is  not  bound  for  any  particular 
weight,  contents  or  kind,  but  only  for  the  goods  actually  received. 

§  989.  How  far  bills  of  lading  are  negotiable. — It  is  sometimes 
said  that  bills  of  lading  are  negotiable.  But  they  are  not  nego- 
tiable in  the  strictly  commercial  sense  of  the  term,  like  bills  of 
exchange  or  promissory  notes  even  though  the  goods  are  de- 
liverable to  the  order  of  the  consignee  and  the  bill  has  been 
indorsed  by  him.  They  are  assignable,  however,  and  are  so  far 
a  representative  or  symbol  of  the  goods  that  their  transfer  is 
equivalent  to  a  delivery  of  the  goods  themselves.  \But  even  the 
bona  Ude  purchaser  of  a  bill  of  lading  gets  no  title  against  the 
true  owner  where  the  bill  was  lost  by  the  latter  or  was  stolen 
from  him,)or  the  bill  itself  was  issued  for  goods  to  which  the 
consignor  had  no  title.  {An  assignment  of  a  negotiable  bill,  how- 
ever, to  a  'bona  Me  holder  for  value  cuts  off  the  vendor's  right 
of  lien  and  stoppage  in  transitu}"/ 

'This  is  the  rule  in  New  York,  Illinois,  Pennsylvania,  Kansas  and 
Nebraska.  . 

'  Post,  §  996. 

^'Ante,  §  870.  An  act  known  as  the  Bills  of  Lading  Act  proposed  by 
the  commissioners  on  uniform  state  laws  has  been  passed  in  California, 
Connecticut,    Idaho,    Illinois,    Iowa,    Louisiana,    Maine,    Maryland,    Massa- 
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§  990.  Connecting  carriers. — A  carrier  is  not  bound  to  accept 
goods  for  carriage  beyond  the  terminus  of  his  own  line,  though 
he  may  by  special  contract  agree  to  do  so.  ^Having  agreed  so  to 
carry,  he  is  bound  for  the  whole  distance,  all  connecting  lines 
being  deemed  his  agents,  for  whose  defaults  he  is  answerable  to 
the  owner  of  the  goods.)  But  what  shall  be  considered  a  contract 
for  through  transportation  is  a  question  upon  which  the  courts 
are  disagreed.  It  is  held  in  England  and  in  some  states  that  ac- 
ceptance of  goods  directed  to  a  point  beyond  the  carrier's  own 
line  is,  in  the  absence  of  an  express  stipulation  to  the  contrary,  a 
contract  for  through  transportation  rendering  the  first  carrier 
liable  for  the  whole  distance.  {But  the  majority  of  our  courts  hold 
that,  in  the  absence  of  any  special  contract  for  through  carriage, 
the  carrier  is  liable  only  for  loss  or  damage  occurring  on  his  own 
line,  and  if  he  safely  carries  and  duly  delivers  the  goods  to  the 
proper  connecting  carrier,  he  is  not  liable  for  any  loss  afterward 
happening  to  them  from  whatever  cause./  What  amounts  to  a 
special  contract  for  through  carriage  in  the  jurisdictions  last 
mentioned  is  not  the  subject  of  any  positive  rule.  The  fact  that 
the  initial  company  named  and  collected  a  through  rate  has  been 
held  to  be  relevant  on  that  point.  In  those  states  where  the 
English  rule  prevails,  the  carrier  may,  by  express  stipulation, 
limit  his  liability  to  his  own  line.^^ 

chusetts,  Michigan,  Minnesota,  Missouri,  New  Hampshire,  New  York, 
Ohio,  Pennsylvania,  Rhode  Island,  Vermont,  Washington,  Wisconsin, 
Alaska  and  the  Phillipine  Islands.  Its  design  is  to  make  uniform  the 
rules  as  to  the  requisites  and  transfer  of  these  instruments. 

'"■Under  the  Carmack  Amendment  to  the  Interstate  Commerce  Act 
'^U.  S.  Stat.  L.,  chap.  3591,  sec.  7)  which  applies  of  course  to  interstate 
shipments  only,  the  initial  carrier  is  liable  for  the  whole  route,  regardless 
of  where  the  loss  or  damage  occurred,  in  spite  of  any  contract,  receipt 
rule  or  regulation  to  the  contrary.  This  act  does  not  militate  against  the 
right  to  sue  the  carrier  actually  at  fault,  subject  to  the  terms  of  the  origi- 
nal bill  of  lading.    Bassett  v.  Ry.  Co.,  168  Wis.  617. 


CHAPTER  LIX. 

carrier's  liability  during  transit. 

Preferences  and  Facilities. 

§  991.  Liability  at  common  law. — By  the  common  law,  as 
elsewhere  stated,  the  common  carrier  is  an  insurer  of  the  goods 
he  carries  against  loss  or  damage  from  any  cause  save  the  act 
of  God  or  the  public  enemy.  To  losses  arising  from  the  act  of 
God  or  the  public  enemy,  however,  the  carrier  is  not  liable,  and 
to  these  has  been  added,  in  modern  times,  exemption  from  liabil- 
ity for  losses  arising:  (i)  From  the  act  of  the  public  authority; 
(2)  From  the  act  of  the  shipper;  (3)  From  the  inherent  nature 
of  the  goods.    / 

§  992.  Act  of  God. — The  carrier  is  not  responsible  for  losses 
occasioned  by  the  act  of  God  unless  he  has  expressly  agreed  to 
assume  the  risk  of  loss  by  that  cause.  The  phrase,  "act  of 
God,"  is  hardly  susceptible  of  a  definition  which  will  be  generally 
accepted.  It  is  nearly  synonymous,  however,  with  inevitable  or 
unavoidable  accident,  when  such  accident  is  in  no  wise  at- 
tributable to  human  agency,  nor  to  the  fault  or  negligence  of  the 
carrier.  Thus,  earthquakes,  tornadoes,  lightning  and  flood  are 
clearly  acts  of  God,  and  the  carrier  is  exonerated  from  loss  by 
reason  of  them  where  his  negligence  did  not  contribute  to  bring 
the  property  within  their  operation.  But  loss  by  fire,  unless 
caused  by  lightning,  is  not  due  to  the  act  of  God.  So  of  the  ex- 
plosion of  a  boiler.  But  a  snowstorm  of  such  violence  as  to  pre- 
vent the  running  of  trains  has  been  held  to  be  the  act  of  God. 

It  must  be  remembered,  however,  that  where  the  negligence 
pf  the  carrier  concurs  with  the  act  of  God  in  producing  the  loss, 
he  is  liable.    Thus,  for  a  ferryman  to  start  across  a  stream  when 
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a  dangerous  wind  is  blowing,  or  for  a  master  to  start  on  a  voyage 
with  an  unseawortliy  vessel,  is  negligence. 

§  993.  Loss  by  act  of  God  after  delay.-^W'hen,  after  a  negli- 
gent delay  by  the  carrier,  the  goods  are  lost  by  an  act  of  God,  the 
courts  of  New  York  and  some  other  states  hold  the  carrier  liable, 
provided  the  loss  would  not  have  occurred  but  for  the  delav.^  But 
in  other  courts  the  carrier  is  not  liable  unless  his  negligence  be- 
yond the  delay  was  the  proximate  cause  of  the  loss.  The  same 
principles  doubtless  apply  in  all  cases  where  the  loss  was  due  to 
an  excepted  peril,  whether  the  exception  was  created  by  law  oi 
the  special  contract  of  the  parties. 

§  994.  Same — Public  enemy. — Losses  caused  by  the  public 
enemy  fall,  not  upon  the  carrier,  but  upon  the  owner  of  the 
goods,  provided,  always,  the  carrier  has  been  duly  diligent  in  the 
discharge  of  his  duty.  (Pirates  and  belligerents  are  alone  public 
enemies.) 

Mobs,  rioters  and  strikers  are  not  "public  enemies"  within  the 
meaning  of  the  law,  and  the  carrier  is  liable  for  losses  caused  by 
their  violence  unless  he  has  contracted  for  a  more  limited  liability. 
Neither  are  ordinary  thieves  or  robbers,  whether  upon  land  or 
water,  included  in  the  phrase.  But  while  the  carrier  is  liable  for 
goods  destroyed  by  rioters  or  strikers,  he  may  not  be  liable  for 
mere  delay  caused  by  their  interference. 

g  995.  Public  authority.— Vlf  the  goods  are  damaged  or  de- 
stroyed by  the  public  authority,  as  where  goods  infected  with  con- 
tagious disease  are  seized  and  destroyed,  the  carrier  is  not  liable.^ 
Where  the  goods  are  taken  from  the  carrier  upon  valid  legal 
process  against  the  owner,  the  carrier  is,  by  many  decisions,  dis- 
charged. But  it  is  the  duty  of  the  carrier  in  whose  hands  goods 
are  attached  to  give  the  owner  prompt  notice  of  the  facts. 

§  996.  Act  of  owner. — Every  man  must  bear  the  consequence 
of  his  own  fraud  and  folly.  Hence,  if  by  his  own  fraud  or  inter- 
meddling the  owner  has  brought  the  loss  upon  himself,  he  cannot 
recover.  Thus,  if  a  box  or  package  is  delivered  to  a  carrier  so 
disguised,  whether  by  design  or  not,  as  to  resemble  a  box  or  pack- 
age such  as  usually  contains  articles  of  little  or  no  value,  whereby 
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the  carrier  is  misled,  lie  will  usually  be  liable,  at  most,  for  the 
value  of  such  articles  as  he  has  reason  to  suppose  he  was  handling. 
So,  where  the  owner  of  goods  has  accompanied  them  and  has 
meddled  with  them,  or  has  undertaken  to  direct  how  they  shall  be 
carried,  or  has  unskilfully  packed  or  loaded  them,  or  has  misdi- 
rected them,  the  carrier  will  be  exonerated  for  all  liability  for 
losses  due  to  -such  intermeddling  or  carelessness  of  the  owner. 
But  where  the  carrier  receives  goods  which  he  knows  are  im- 
properly packed,  he  must  handle  them  with  due  care  in  view  of 
their  known  condition. 

§  997.    Loss  caused  by  the  inherent  nature  of  the  goods. — 

For  losses  caused  by  the  inherent  nature,  vice,  defect  or  infirmity 
of  the  property  carried  the  carrier  is  not  liable,  if  not  himself  in 
fault.  This  principle  applies  to  natural  decay  of  fruits  and  vege- 
tables, evaporation  or  fermentation  of  liquids,  and  the  vicious 
and  refractory  nature  of  live  stock. 

§  998.  Same — Live  animals. — The  liability  of  common  carriers 
of  live  stock  is  said  to  differ  essentially  from  that  of  the  carrier  of 
inanimate  property.  In  fact,  it  has  been  questioned  whether  a 
carrier  of  live  stock  incurs  the  liability  of  a  common  carrier  at 
all.  But  it  is  now  quite  generally  conceded  that  a  carrier  of 
animals  is  liable  as  a  common  carrier,  except  for  losses  caused 
by  their  peculiar  nature  and  propensities.  But  where  an  injury 
has  happened  to  them,  it  is  competent  for  the  carrier  to  show  that 
it  occurred  through  the  "proper  vice"  of  the  animals,  as  where 
they  become  frightened  and  trample  upon  each  other,  or  fall 
down  and  are  trodden  under  foot,  or  gore  each  other,  or  die  from 
heat  or  cold,  or  from  fright,  or  from  refusal  to  take  food.  /But 
the  carrier  is  bound  to  take  such  reasonable  and  prudent  care  of 
the  animals  as  their  known  wants  and  propensities  demand.^  So 
where  hogs,  through  overcrowding,  became  heated  and  the  car- 
rier, when  informed  of  the  fact,  neglected  to  apply  water  to  them, 
alleging  that  his  pump  was  out  of  repair,  he  was  held  liable. 

The  carrier  must  feed  and  water  live  animals,  unless  the  ship- 
per or  his  servant  accompanies  them  to  look  after  their  wants. 
Even  in  the  latter  case  the  carrier  must  afford  reasonable  facilities 
and  opportunity  to  feed  and  water. 

29— Com.  Law. 
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Contracts  Limiting  Carrier's  Liability. 

The  carrier  has  striven  from  the  first  to  throw  off  the  extraor- 
dinary liability  cast  upon  him  by  the  law.  This  he  may  do  to 
some  extent  and  within  limits  to  which  public  policy  sets  the 
bounds  ;  and  there  is  now  scarcely  a  receipt  or  bill  of  lading  which 
is  free  from  terms  limiting  or  designed  to  limit  the  carrier's  com- 
mon law  responsibility  for  loss  or  damage  to  the  goods. 

§  999.    Special  contract — Stipulations  against  negligence. — 

Except  in  a  few  states  where  statutes  forbid,  the  carrier  may, 
by  express  contract  with  the  shipper,  limit  his  Hability  for  loss  or 
damage  to  the  goods,  provided  such  contract  be  "just  and  reason- 
able in  the  eye  of  the  law."  And  it  is  held  by  the  courts  of  this 
country,  with  few  exceptions,  that  the  carrier  cannot,  by  any 
form  of  contract  or  agreement  with  the  shipper,  exempt  himself 
from  the  liability  for  the"  negligence  m  any  degree  of  himself  or 
his  servants  or  agents,  for  such  contracts  are  not  just  and  reason- 
able in  the  eye  of  the  law.  This  rule  applies  both  to  carriers  of 
goods  and  carriers  of  passengers.  But  he  may  exempt  himself 
from  liability  for  loss  or  damage  by  fire  or  robbery,  or  for  loss 
caused  by  delays  due  to  mobs,  rioters  or  strikers,  provided  his  own 
negligence  or  wrong  is  not  a  contributing  cause.  Whenever, 
therefore,  the  contract  of  carriage  provides  that  the  carrier  shall 
not  be  liable  for  loss  or  damage  to  the  goods  from  certain  speci- 
fied causes,  as  fire,  theft,  collision,  riots,  stranding,  and  the  like, 
the  law  substantially  annexes  the  words,  "provided  the  loss  by 
any  of  these  causes  be  not  due  to  the  negligence  of  the  carrier 
himself."  If  it  were  otherwise  the  public  would  be  at  a  great  dis- 
advantage, and  the  opportunities  of  the  carrier  to  violate  his 
duties  might  be  multiplied  indefinitely.  A  few  courts,  however, 
allow  the  carrier  by  express  contract  with  the  shipper  to  limit  his 
liability  for  the  negligence  of  his  servants,  provided  such  neg- 
ligence is  not  gross  or  wilful.  But  even  such  general  terms  of 
exemption  as  that  the  "carrier  shall  not  be  held  liable  for  loss  or 
damage,"  will  not  be  construed  as  extending  to  losses  caused  by 
the  negligence  of  the  carrier  or  his  servants  or  agents.  \[t  is 
settled  law  of  New  York,  however,  that  the  carrier  may,  by  con- 
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tract,  relieve  himself  from  liability  for  the  personal  negli^gsnce  of 
his  servants,  provided  the  language  of  the  contract  is  clearly  in- 
tended to  have  that  effect.) 

§  1000.  Stipulations  as.  to  value  of  goods. — Contracts  often 
provide  that  the  carrier  shall  not  be  liable  beyond  a  certain  speci- 
fied valuation  unless  the  shipper  shall,  at  the  time  of  the  delivery 
of  the  goods,  set  a  higher  value  upon  them  and  pay  an  additional 
sum  for  carriage  proportioned  thereto.  Such  Hmitations  are  ef- 
fectual where  the  loss  is  not  due  to  the  negligence  of  the  carrier 
or  his  servants.  Where  the  loss  is  due  to  such  negligence,  how- 
ever, many  cases  hold  that  the  carrier  must  answer  for  the  full 
value  of  the  goods.  But  where  a  valuation  is  fixed  in  advance 
by  a  contract  fairly  and  fully  made  with  the  shipper,  with  a  rate 
of  freight  based  on  such  valuation  and  intended  to  procure  a  due 
proportion  between  the  amount  for  which  the  carrier  may  be  held 
liable  and  the  amount  paid  for  transportation,  and  to  protect  the 
carrier  from  extravagant  and  fanciful  valuations,  the  carrier  can- 
not, by  the  weight  of  authority,  be  held  for  more  than  the  agreed 
sum,  even  when  the  loss  or  damage  was  due  to  his  negligence  or 
that  of  his  employes. 

§  1001.  Form  of  special  contract — Notice. — Except  in  Penn- 
sylvania and  North  Carolina  it  is  the  v/ell-settled  general  rule 
that  the  carrier  cannot,  by  mere  notice  by  advertisements  or  plac- 
ards, limit  his  common  law  liability,  even  though  the  contents 
of  such  notice  are  known  to  the  shipper,  unless  the  latter  espe- 
cially assents  to  be  bound.  As  an  apparent  exception  to  this  rule, 
the  carrier  may  qualify  his  liability  by  a  general  notice  to  all  who 
may  employ  him  of  any  reasonable  requisitions  to  be  observed  on 
their  part  in  regard  to  the  manner  of  entry  and  delivery  of  par- 
cels, and  the  information  to  be  given  him  of  their  contents,  and 
the  like,  as,  for  example,  that  he  will  not  be  responsible  for  goods 
above  the  value  of  a  certain  sum,  unless  they  are.  entered  and 
paid  for  accordingly.  These  matters  the  carrier  has  a  right  to 
know  in  order  to  fix  his  charges  and  to  determine  the  extent  of 
his  risk  and  the  precaution  to  be  taken.  But  many  cases  hold 
that  such  notice,  or  even  a  special  contract  limiting  the  carrier's 
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liability  to  a  stipulated  sum,  will  not  prevent  a  recovery  of  the  full 
value  where  the  carrier  has  been  negligent. 

§  1002.  Burden  of  proof.- — It  is  generally  held  that  the  burden 
is  upon  the  carrier  to  show  that  a  loss  was  occasioned  by  a  peril 
excepted  by  the  special  contract.  When  he  has  done  so,  how- 
ever, he  is  protected,  unless  the  shipper  can  prove  that  the  car- 
rier's negligence  was  a  contributing  cause.  In  a  few  states  the 
burden  of  proof  is  on  the  carrier  to  show  that  he  was  not  guilty  of 
want  of  due  care,  even  when  the  loss  is  shown  to  have  arisen  from 
an  excepted  peril. 

Carrier's  Duty  Touching  Transportation. 

§  1003.  Facilities  and  preferences. — A  common  carrier  is  bound 
to  furnish  himself  with  such  reasonable  appliances  and  facilities 
for  carrying  as  will  enable  him  to  take  care  of  the  traffic  which 
may  reasonably  be  expected  to  be  offered.  But  he  is  not  bound 
to  provide  in  advance  for  any  unusual  press  of  business  not  rea- 
sonably to  be  expected.^  And  he  may,  where  such  pressure  oc- 
curs, decline  to  receive  until  the  pressure  is  removed. 

He  must  provide  safe  and  suitable  vehicles  in  view  of  the  par- 
ticular kind  of  service  he  professes  to  p.erform.  If  he  has  neg- 
lected this  duty,  not  even  his  special  contract  will  protect  him. 
If  he  carries  by  water  he  impliedly  warrants  that  his  ship  is  sea- 
worthy, and  if  he  carries  by  land  he  must  furnish  vehicles  safe 
and  sufficient  for  the  purpose  intended. 

The  carrier  is  bound  also  to  provide  suitable  stational  facilities, 
including  approaches,  platforms,  warehouses,  and  the  like,  and 
including,  if  he  carries  live  stock,  yards,  gates  and  other  appli- 
ances necessary  to  its  safe  receipt  and  delivery. - 

§  1004.  Rates  and  discrimination  in  rates. — The  common  car- 
rier is  entitled  to  charge  a  reasonable  rate  for  carriage  and  no 
more.  And  without  going  to  the  length  of  saying  that  it  would 
be  unlawful  for  the  carrier  under  all  circumstances  to  carry  the 

^Ante,  §981. 

'The  matters  embraced  in  this  section  are  the  subject,  frequently,  of 
direct  or  indirect  statutory  regulation,  as  is  shown  in  the  note  to  the  next 
section. 
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goods  of  some  for  an  unreasonably  low  rate,  or  even  gratuitously, 
it  may  be  affirmed,  as  a  general  rule,  that  the  carrier  cannot,  even 
at  common  law,  unreasonably  discriminate  in  the  matter  of  rates, 
either  by  charging  more  than  a  reasonable  rate  to  some,  or  less 
than  a  reasonable  rate  to  others,  with  a  view  "to  create  or  with 
the  effect  of  creating  a  monopoly  and  destroying  the  business  of 
those  less  favored.  The  duties  of  carriers  in  this  regard  are  the 
subject  of  statutory  regulation  in  England  and  many  of  our  states, 
as  well  as  by  a  law  of  congress  known  as  the  Interstate  Com- 
merce Act.^ 

§  1005.  Tim«  and  order  of  carriage. — All  who  apply  are  en- 
titled, in  general,  to  have  their  freight  carried  in  the  order  in 
which  it  is  offered  without  partiality  or  favor.  But  in  many  cases 
the  preference  may,  and  even  should,  be  given  to  perishable 
freight. 

So  the  carrier  is  bound  to  carry  and  deliver  within  a  reasonable 
time.  What  is  a  reasonable  time  must  depend  upon  the  mode  of 
carriage,  the  state  of  the  weather,  the  amount  of  business,  if 
there  should  be  a  temporary  and  unexpected  influx  of  freight. 
And  a  mere  delay  in  carrying  and  delivering  does  not  render  the 
carrier  liable  provided  he  has,  under  all  the  circumstances  of  the 
case,  used  due  diligence.  But  it  is  the  general  rule  that  in  cases 
of  delav  or  accident  to  the  goods,  the  carrier  is  bound  to  preserve 
them  and  give  them  such  care  and  attention  as  will  prevent  fur- 
ther damage. 

'  A  number  of  persons,  chiefly  professors  and  teachers  who  have  used 
the  former  editions  of  this  book,  have  suggested  the  desirabihty  of  a 
more  extended  discussion  of  railway  rates  and  the  regulation  of  such 
rates  by  state  and  federal  authority.  That  the  inclusion  of  such  matter 
would  be  very  useful  and  desirable  to  many  cannot  be  doubted;  at  the 
same  time  any  adequate  treatment  of  this  subject  would  produce  a  volume 
larger  than  the  present  one.  The  matter  of  rate  making  in  itself  involves 
some  of  the  most  complicated  and  abstruse  problems  that  can  confront 
an  expert  in  any  line  of  business.  We  are,  therefore,  compelled  to  dis- 
miss .this  matter  with  a  brief  note  discussing  the  power  of  Congress  and 
the  States  to  regulate  the  matter  of  charges  and  facilities  in  the  case  of 
railways  and  other  public  service  corporations.  Congress  has  no  power 
to  regulate  the  rates  of  local  public  service  corporations,  nor  can  it 
regulate  the  rates  of  interstate  carriers  as  to  the  carriage  of  goods  or 
passengers  carried  wholly  within  the  state.     This  is  purely  a  state  func- 
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tion.  It  may,  however,  under  its  power  to  regulate  commerce  between 
the  several  states,  with  foreign  nations  and  with  Indian  tribes,  regulate 
the  business  of  carriers  so  far  as  such  commerce  is  concerned.  It  has 
done  so  through  what  is  known  as  the  Interstate  Commerce  Act  of  1887 
and  later  statutes.  By  it  the  Interstate  Commerce  Commission  was 
created,  and  railways  and  connecting  water  carriers  were  forbidden  to  dis- 
criminate between  persons,  places  or  varieties  of  traffic  in  continuous  in- 
terstate shipment.  The  Commission  was  given  power  to  investigate  al- 
leged violations  of  the  Act  and  to  make  orders  thereon,  and  power  was 
given  to  the  courts  to  act  in  support  of  such  orders.  Carriers  were  forbid- 
den by  this  Act  to  charge  more  for  a  shorter  than  for  a  longer  haul  in  the 
same  direction  and  over  the  same  route  under  substantially  similar  condi- 
tions, and  rebates  and  free  carriage  were  forbidden.  The  Act  was  amended 
in  1889  and  1891,  extending  the  power  of  the  Federal  Courts  and  sup- 
porting the  Commission  in  its  investigations  by  giving  it  power  to  sum- 
mon witnesses  and  elicit  testimony. 

By  the  Act  of  1903  criminal  responsibility  was  imposed  for  violations 
of  the  Act  and  it  was  otherwise  strengthened.  In  1906  a  further  Act 
was  passed  bringing  pipe  lines  under  the  provisions  of  the  Act  and  for- 
bidding the  issue  of  passes  and  imposing  on  railways  the  duty  to  con- 
nect with  private  switches  under  proper  conditions.  The  duty  to  furnish 
refrigerator  and  tank  cars  was  also  included,  and  the  right  of  railways  to 
deal  in  commodities  was  restricted.  The  Commission  is  also  given 
power  to  fix  maximum  rates ;  railways  are  required  by  the  Act  to  file  and 
publish  their  schedule  of  rates,  and  pooling  is  prohibited. 

The  regulation  of  intrastate  traffic,  as  we  have  seen,  is  in  the  hands  of 
the  states.  The  movement  for  state  regulation  of  railway  rates  was  com- 
menced in  the  western  states  between  1870  and  1880,  and  much  of  it  was 
exceedingly  crude.  It  was  usually  upheld  as  constitutional,  however,  un- 
less the  regulation  was  so  drastic  and  the  rates  fixed  so  low  as  to  de- 
prive the  common  carrier  of  reasonable  profit.  Regulation  of  rates  that 
has  that  effect  is  unconstitutional  and  void.  The  common  method  at  the 
present  time  is  to  regulate  rates  and  service  of  public  carriers,  not  by  di- 
rect legislation,  but  through  commissions.  Some  of  these  commissions, 
which  are  or  should  be  composed  of  experts,  have  only  advisory  powers. 
In  many  states,  however,  they  may  fix  what  they  regard  as  a  reasonable 
rate  and  make  orders  concerning  service  and  facilities  subject  to  an  appeal 
to  the  courts.  The  burden  is  ordinarily  upon  the  carrier  to  show  that  the 
action  of  the  Commission  is  unreasonable.  Where  this  right  of  appeal 
is  reserved  the  statutes  creating  these  commissions  have  been  upheld, 
though  they  give  the  Commission  wide  power  and  authority. 

Those  desiring  to  make  a  special  study  of  this  subject  are  referred 
to  Beale  &  Wyman,  Riiilroad  Rate  Regulation,  1897,  in  addition  to  the 
Interstate  Commerce  Act  and  the  decisions  construing  it,  and  to  local 
constitutions,  statutes  and  decisions. 


CHAPTER  LX. 

OF    THE     carrier's     DUTY     TO    DELIVER HIS    COMPENSATION    AND 

LIEN. 

§  1006.  Duty  to  deliver — In  general. — The  last  duty  of  the 
carrier  is  delivery,  and  to  make  it,  unless  prevented  by  the  act 
of  God  or  the  public  enemy,  or  by  some  risk  expressly  excepted 
in  his  special  contract,  is  an  implied  term  of  his  agreement  with 
the  shipper  arising  out  of  the  very  acceptance  of  the  goods. 

§  1007.  To  whom. — The  delivery  must  be  made  to  the  con- 
signee or  his  duly  authorized  agent.  In  the  absence  of  any  neg- 
ligence, fraud  or  other  default  in  the  owner,  this  duty  is  absolute, 
and  a  wrong  delivery  will  not  be  excused  by  the  fraud  or  imposi- 
tion of  third  persons,  or  mistake  of  the  carrier.  A  wrong  delivery 
constitutes  a  conversion  and  renders  the  carrier  liable  for  the 
value  of  the  eoods.  If  a  negotiable  bill  of  lading  has  been  issued 
the  carrier  is  not  bound  to  deliver  except  upon  production  thereof. 

§  1008.  Place  of  delivery — Railroads — Water  carriers — No- 
tice.— Railways  are  not  bound,  in  the  absence  of  special  contract 
or  usage,  to  deliver  the  goods  to  the  consignee  personally  at  his 
place  of  business  or  residence.  Their  cars  move  upon  lines  from 
which  they  cannot  deviate,  and  they  must  deliver  at  their  fixed 
stations.  According  to  the  Massachusetts  courts,  the  duty  of  the 
company  is  discharged  by  the  safe, deposit  of  the  goods  upon  the 
platform  or  in  the  warehouse  at  the  end  of  the  transit,  and  from 
the  time  of  such  deposit  its  liability  is  that  of  warehousemen  and 
not  of  carrier,  even  though  no  notice  of  the  arrival  of  the  goods 
has  been  given  to  the  consignee.^  It  was  held  in  New  Hamp- 
shire, however,  that  the  liability  of  the  railroad  company  con- 
tinued to  be  that  of  a  common  carrier,  not  only  until  the  goods 

^  This  rule  is  followed  in  Illinois,  Pennsylvania,  Indiana,  Iowa,  Ten- 
nessee, Georgia,  North  and  South  Carolina,  Missouri  and  California. 
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were  deposited  in  the  warehouse  of  the  company,  but  until  the 
consignee  was  afforded  a  reasonable  opportunity,  with  due  dili- 
gence, to  take  them  away.  This  is  said  to  be  the  rule,  also,  in 
Kansas,  Kentucky,  Ohio,  Louisiana,  Michigan,  Minnesota,  New 
Jersey,  New  York,  Tennessee  and  Wisconsin.  And  when  the 
consignee  has  been  notified  of  the  arrival  of  the  goods  and  has 
had  reasonable  opportunity  to  take  them  away,  the  carrier  is 
liable  as  a  warehouseman  for  negligence  merely,  and  not  as  an 
insurer.  The  general  rules  last  stated  apply  to  water  carriers 
in  all  jurisdictions. 

§  1009.  Express  companies. — Express  companies  now  minis- 
ter to  the  public  convenience  and  promote  the  dispatch  of  busi- 
ness by  carrying  and  making  delivery,  particularly  of  small  and 
valuable  packages,  to  the  consignee  personally.  Though  their 
main  lines  of  travel  are  usually  the  same  as  those  of  the  railroad 
and  water  carrier,  and  they  use  the  vehicles  of  the  latter,  they  are 
common  carriers  of  such  goods  as  they  profess  to  carry.  At  un- 
important way  stations,  where  their  business  is  so  small  as  not  to 
warrant  the  employment  of  teams,  their  obligation  to  make  a  per- 
sonal delivery  or  tender  of  the  goods  may,  perhaps,  be  excused ; 
otherwise  they  must  make  personal  delivery. 

§  1010.  Other  incidents  of  delivery. — Goods  are  often  sent, 
particularly  by  express,  with  directions  to  collect  the  price  on 
delivery  to  the  consignee.  They  are  said  to  be  sent  C.  O.  D.  By 
accepting  goods  so  sent  the  carrier  undertakes  to  deliver  to  the 
consignee  only  upon  payment  of  the  price,  and  becomes  the  ship- 
per's agent  to  receive  and  bring  it  back,  and  is  liable  probably  as 
a  common  carrier  for  the  safe  return  of  the  proceeds.  The  car- 
rier is  bound  to  afford  the  consignee  reasonable  opportunity  to 
inspect  the  goods  before  accepting  them. 

§  1011.  Excuses  for  non-delivery. — We  have  seen  that  the 
carrier  is  excused  from  making  safe  delivery  where  the  goods  are 
injured  or  destroyed  by  certain  risks  or  perils  elsewhere  treated  of 
at  length.  But  he  may  interpose  other  excuses,  as,  that  the  goods 
were  taken  from  him  by  lawful  judicial  process  against  the  owner, 
or  were  stopped  in  transit. 
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§  1012.  Stoppage  in  transit. — The  right  of  an  unpaid  vendor 
CO  stop  the  goods  in  transit  is  discussed  elsewhere.^  The  carrier 
is  bound  to  obey  the  shipper's  orders  not  to  deliver  the  goods,  and 
if  he  delivers  them  to  the  consignee  in  the  face  of  the  shipper's 
countermand  he  will  be  liable  in  damages.  If  he  obeys,  in  good 
faith,  the  shipper's  orders  to  hold  the  goods,  he  will  not  be  liable 
to  the  consignee,  even  though  the  stoppage  proves  unauthorized. 
After  the  right  of  stoppage  is  exercised,  the  carrier,  holding  the 
goods  in  obedience  to  orders,  is  liable  as  a  warehouseman  merely, 
but  with  his  lien  for  freight  unimpaired. 

§  1013.  Adverse  title. — It  is  an  excuse  for  non-delivery  that 
the  carrier  has  yielded  possession  to  one  demanding  the  goods  by 
virtue  of  paramount  title.  But  the  carrier  cannot,  of  his  own  mo- 
tion, set  up  the  fact  that  the  title  is  in  a  third  party  as  an  excuse 
for  non-delivery.     Such  third  party  must  have  asserted  his  rights. 

§  1014.  Rights  of  the  carrier. — The  carrier  has  a  special  prop- 
erty in  the  goods  consigned  for  carriage,  which,  while  the  bail- 
ment continues,  will  justify  him  in  resorting  to  whatever  remedies 
an  owner  might  pursue  for  their  protection.  If  the  goods  be 
lost  or  injured  through  the  negligence  or  wrong  of  a  third  party, 
the  carrier  may  recover  from  such  party,  even  to  their  full  value, 
holding  as  trustee  for  the  owher  the  excess  over  the.  value  of  his 
special  interest 

§  1015.  Right  to  compensation. — The  carrier  is  entitled  to  a 
reasonable  compensation  for  his  services.  And  he  may  demand 
its  payment  in  advance  as  a  condition  precedent  to  the  acceptance 
of  the  goods,  or  he  may  recover  it  by  action  after  his  service  is 
performed . 

As  a  general  rule,  freight  is  recoverable  only  on  goods  de- 
livered, SQ  that  if  a  part  of  them  have  been  wasted,  jettisoned,  or 
lost,  even  from  causes  for  which  the  carrier  is-  not  responsible, 
he  can  recover  only  for  those  actually  delivered,  unless  it  appears 
that  it  was  the  clear  intention  that  freight  was  to  be  paid  on  all 
delivered  for  carriage,  regardless  of  losses  on  the  way. 

If,  however,  the  carrier  is  prevented  without  fault  from  making 

'Ante  §,  866,  and  form  there  given,  et  sea. 
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delivery  by  the  act  of  the  owner,  who  intervenes  and  prevents  hiTn 
from  completing-  the  whole  journRv.  he  may  recover  full  freight. 
And  if  the  goods  have  become  worthless,  he  is  still  entitled  to  full 
freight,  provided  he  is  not  in  fault  and  has  offered  to  deliver 
them. 

§  1016.    Amount  of  freight — Shipper's  remedies  for  excessive 

freight. — The  amount  of  freight  may  be  fixed  by  statute,  provided 
no  charter  rights  are  violated,  or  by  usage,  or  by  express  contract. 
In  the  absence  of  statute,  usage,  or  express  contract,  however,  the 
jury  will  fix  a  reasonable  compensation. 

If  the  carrier,  when  the  goods  are  offered  for  carriage,  de- 
mands what  the  shipper  deems  excessive  freight,  the  latter  mary 
tender  what  he  believes  to  be  a  reasonable  compensation, 
and  if  the  carrier  then  refuses  to  serve,  the  shipper  may  sue  him 
for  a  breach  of  his  public  duty.  A  carrier  who  has  transported 
the  goods  without  demanding  pay  in  advance  is  liable  in  trover 
or  replevin,  if  he  refuses  to  deliver  them  at  the  end  of  the  route 
upon  tender  of  a  reasonable  sum ;  or  the  shipper  may  submit 
under  protest  to  the  carrier's  exa'ctions,  get  possession  of  his 
goods,  and  then  sue  for  so  much  of  the  payment  exacted  as  was 
illegal  and  excessive.^ 

§  1017.  Who  liable  for  freight. — The  consignor,  being  the 
party  with  whom  the  contract  for  carriage  is  made,  is  liable  for 
freight,  unless  the  carrier  has  agreed  to  look  exclusively  to  some 
other  party.  But  the  consignee  is  presumptively  the  owner  of  the 
goods  and  prima  facie  liable  for  the  freight.  Yet  this  presump- 
tion may  be  rebutted,  as  by  showing  that  he  is  not  the  owner,  un- 
less he  has,  by  a  voluntary  acceptance  of  the  goods,  or  otherwise, 
precluded  himself  from  showing  that  he  is  a  mere  agent  with 
respect  to  them. 

§  1018.  Freight  paid  in  advance. — Freight  paid  in  advance 
can  be  recovered  back  as  upon  a  consideration  that  has  failed  in 
all  cases  where  it  could  not  be  recovered  by  the  carrier  at  the  end 
of  his  journey. 

'Ante,  §  177. 
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§  1019.  The  carrier's  lien. — A  common  carrier  has  a  lien  for 
his  freight  and  advances  upon  goods  carried,  differing  in  no  im- 
portant respect  from  other  particular  or  specific  liens  given  by 
the  common  law.  It  will  be  lost  by  the  voluntary  delivery  of  the 
goods  to  the  consignee,  though  upon  a  delivery  of  a  part  of  the 
goods  the  lien  for  the  entire  freight  will  attach  to  those  still 
undelivered.  (3ut  a  delivery  obtained  by  trick  or  fraud  will  not 
extinguish  the  lien,  and  the  carrier  may  reclaim  the  goods.)  The 
lien  may  be  waived  by  an  express  contract  that  the  delivery  shall 
take  place  before  the  payment  of  the  freight. 

\The  lien  of  a  last  or  connecting  carrier  extends  to  freight  ad- 
vanced to  prior  carriers.) 

(The  carrier's  lien  has  priority  over  the  vendor's  right  of  stop- 
page in  transit  and  the  claims  of  the  general  creditors  of  the 
owner  or  consignee.  ) 

Statutes  in  most  of  the  states  provide  for  the  enforcement  of 
liens  in  general,  and  in  some  cases  for  the  enforcement  of  car- 
rier's liens  in  particular,  usually  by  a  proceeding  to  foreclose,  or 
by  notice,  by  publication  or  otherwise,  and  sale. 

REVIEW. 

CARRIERS. 

1.  (o)  Distinguish  between  common  carriers  and  mere  private  or  oc- 
casional carriers  of  goods,  (b)  What  is  the  duty  of  a  common  carrier 
with  respect  to  the  receipt  of  goods  for  carriage,  and  what  is  his  com- 
mon law  liability  for  loss  or  injury  during  transit? 

2.  A  railroad  company  agrees  that  if  it  is  allowed  to  carry  certain 
grain  in  sacks  it  will  bring  back  the  empty  sacks  free  of  charge.  Is  it 
liable  as  a  common  carrier  for  loss  of  the  empty  sacks,  or  only  as  a 
gratuitous  bailee?     Pierce  v.  M.  &  St.  P.  R.  Co.,  23  Wis.  387. 

3.  A  merchant  brought  goods  to  the  carrier's  warehouse,  requesting 
that  they  be  kept  a  few  days  when  he  would  give  shipping  directions.  If 
they  are  destroyed  by  fire  in  the  meantime  is  the  carrier  liable,  provided  he 
or  his  servants  were  free  from  negligence?  Would  your  answer  be  the 
same  had  the  goods  been  delivered  for  immediate  shipment?  St.  Louis, 
etc.,  R.  V.  Montgomery,  39  111.  335. 

4.  Describe  the  nature  and  use  of  a  bill  of  lading. 

5.  A  consignment  of  furniture  was  being  duly  transported  through 
St.  Louis,  where  it  was  destroyed  by  the  great  cyclone  of  a  few  years 
ago.    Is  the  carrier  liable  for  the  loss? 
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6.  A  shipper,  against  the  protests  of  the- carrier's  agent,  insists  on 
shipping  a  buggy  on  a  flat  car,  and  sees  to  the  loading  of  it  himself.  It 
is  blown  from  the  car  when  in  motion  and  practically  destroyed.  Who 
must  bear  the  loss  ?    Miltimore  v.  Chicago  &  N.  W.  R.  Co.,  37  Wis.  190. 

7.  A  bill  of  lading  or  shipping  receipt  provides  that  "all  goods  are  at 
shipper's  risk  of  fire,"  etc.  The  goods  are  destroyed  by  a  fire  set  by  the 
negligence  of  the  carrier's  servants  though  without  the  carrier's  per- 
sonal fault.     Who  must  bear  the  loss? 

8.  A  bill  of  lading  provides  that  in  no  case  shall  the  carrier  be  liable 
beyond  the  sum  of  $20,  in  case  the  property  carried  is  lost,  unless  a 
higher  valuation  is  expressly  set  upon  them  at  the  time  of  shipment.  The 
goods  are  lost  by  collision  due  to  negligent  management  by  the  carrier's 
servants.  Is  the  shipper  limited  to  the  recovery  of  $20?  See  Hart  v. 
Pennsylvania  Railroad  Co.,  112  U.  S.  331. 

9.  Goods  shipped  by  rail  arrive  safely  and  are  stored  in  the  carrier's 
warehouse.  Before  the  shipper  has  been  notified  of  their  arrival  or  has 
had  reasonable  opportunity  to  remove  them  they  are  destroyed  by  a  fire,  in 
no  way  due  to  the  negligence  of  the  carrier.  What  is  the  carrier's 
liability  under  the  Massachusetts  rule?  What  is  his  liability  under  the 
rule  in  New  Hampshire?  See  Norway  Plains  Co.  v.  Boston  &  M.  Rail- 
road, 1  Gray  (Mass.)  263;  Moses  v.  Boston  &  :\I.  Railroad,  32  N.  H.  523. 

10.  How  does  the  liability  of  a  carrier  of  passengers  for  the  safety  of 
their  baggage  differ  from  his  liability  for  the  safety  of  their  persons? 

11.  A  railway  company  receives  a  passenger's  trunk  without  knowledge 
or  notice  of  its  contents.  It  contains,  besides  ordinary  wearing  apparel, 
a  quantity  of  jewelry  intended  for  sale.  The  trunk  being  lost  without 
gross  negligence  or  wilful  wrong  of  the  carrier,  what  is  his  liability  to 
the  passenger? 


CHAPTER   LXI. 

CARRIERS    OF    PASSENGERS — INNKEEPERS — TELEGRAPHS. 

Passenger   Carriers. 

§  1020.  In  general. — Public  carriers  may  carry  both  goods  and 
passengers,  upon  the  same  or  different  conveyances.  Where  both 
the  goods  and  the  person  of  the  owner  are  carried,  the  carrier 
is  as  to  one  a  carrier  of  goods  and  responsible  as  such,  as  to  the 
other  he  is  a  carrier  of  passengers.  In  this  latter  capacity  the 
carrier  is  subject  to  liabilities  quite  different  from  those  which 
arise  out  of  the  carriage  of  goods.  The  passenger  is  endowed 
with  intelligence,  volition  and  the  power  of  locomotion,  and  is 
therefore  enabled,  in  some  degree,  to  foresee  and  avoid  danger ; 
and  if,  by  reason  of  his  failure  to  exercise  these  faculties,  he  suf- 
fers an  injury,  he  may  be  without  remedy  on  the  ground  of  con- 
tributory negligence,  even  though  the  carrier  be  also  in  fault. 

§  1021.  Not  insurers. — While  the  carrier  of  passengers  is  not 
an  insurer  of  their  safety,  he  is  bound  to  take  great  care  for  their 
protection,  or,  as  has  been  variously  expressed,  "the  most  perfect 
care  of  a  cautious  and  prudent  man ;"  "the  greatest  possible  care 
and  diligence,"  and  the  like.  The  subject  of  passenger  transporta- 
tion is  a  large  and  important  one.  But  a  discussion,  even  of  its 
leading  principles,  would  crowd  out  matter  of  greater  importance 
from  a  strictly  commercial  point  of  view.  For  this  reason  the 
reader  is  referred  to  general  works  on  the  law  of  carriers  and  to 
treatises  on  passenger  carriers  in  particular.  With  a  brief  con- 
sideration of  the  subject  of  baggage  the  topic  will,  therefore, 
be  dismissed. 

§  1022.  Baggage  generally. — The  public  carrier  incurs  as  to 
the  passenger's  reasonable  and  ordinary  baggage  the  same  liabil- 
ity  that  he  assumes  with   respect  to  goods   carried   as   freight, 
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though  no  compensation  is  paid  him  beyond  what  is  included  in 
the  passenai^er's  fare. 

§  1023.  What  is  baggage. — By  baggage  is  generally  under- 
stood such  articles  of  personal  convenience  or  necessity  as  are 
usually  carried  by  passengers  for  their  personal  use,  and  not 
merchandise  or  other  valuables,  although  carried  in  the  trunks 
of  passengers,  and  which  are  not  designed  for  such  use,  but  for 
other  purposes,  such  as  sale  or  the  like.  What  will  be  considered 
baggage  in  any  case  must  depend,  in  great  measure,  upon  the 
age,  sex,  condition,  and  circumstances  of  the  passenger,  and  the 
length,  method,  and  object  of  the  journey.  It  is  not  confined  to 
absolute  necessities  of  the  passenger  but  may  include  the  books 
of  a  student,  the  gun  of  a  sportsman,  or  the  easel  and  sketch- 
book of  an  artist.  So  money  to  defray  the  expenses  of  a  jour- 
ney and  carried  in  the  trunk  of  a  passenger,  to  an  amount  not 
exceeding  what  a  prudent  person  would  carry  for  that  purpose, 
has  been  held  to  be  baggage,  though,  there  are  contrary  cases. 
Bullion  and  plate  are  not  baggage,  nor  are  watches  or  jewelry  un- 
less intended  to  be  worn  on  the  person.  Articles  carried  for  sale 
as  merchandise  and  the  samples  of  traveling  men  are  not  bag- 
gage, unless  the  carrier,  knowing  their  nature,  receives  them  as 
such.  Articles  intended  for  presentation  to  friends  are  not  bag- 
gage. 

§  1024.  Passenger  retaining  possession. — -In  order  that  a 
common  carrier  may  be  liable  as  such  the  thing  carried  must  be 
completely  and  entirely  surrendered  to  him.  Where  the  passen- 
ger assumes  and  retains  entire  control  of  any  article  of  baggage 
the  carrier  is  not  liable  as  an  insurer,  but  only  for  negligence. 
This  rule  usually  applies  to  clothing  in  present  use,  to  money  or 
jewelry  on  the  passenger's  person,  and  to  a  satchel  carried  in  the 
hand. 

§  1025.    Passenger  must  call  seasonably  for  baggage. — The 

passenger  is  allowed  a  reasonable  time  to  call  for  and  receive  his 
baggage.  TTntil  such  time  has  expired  the  carrier  is  liable  as  an 
insurer;  afterward  he  is  responsible  as  a  warehouseman  only.  It 
is  frequently  held  that  the  passenger  cannot  continue  the  carrier's 
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extraordinary  liability  by  neglecting  to  call  for  his  baggage  until 
another  occasion  or  another  day,  when  it  is  transported  by  the 
same  conveyance  himself. 

Innkeepers. 

§  1026.  Definitions. — An  inn,  in  the  sense  of  our  modem 
law,  is  practically  the  same  as  a  tavern  or  hotel,  and  an  inn- 
keeper is  defined  as  one  who  regularly  keeps  open  a  public  house 
for  lodging  and  entertaining  transient  comers  upon  the  general 
expectation  of  his  suitable  recompense.  One  who  supplies  food 
only,  and  not  lodging,  is  not  an  innkeeper. 

§  1027.  Duty  to  receive  the  public. — The  common-law  duties 
of  innkeepers  are  exactly  similar  to  those  of  common  or  public 
carriers,  for  both  are  bound  to  serve  impartially,  up  to  the  limit 
of  their  facilities,  all  who  apply  to  them  for  service  in  the  line 
of  their  respective  employments,  and  are  liable  to  an  action  for 
a  refusal  so  to  serve  unless  they  have  just  excuse  therefor. 

§  1028.  Who  are  guests — Liability  for  person  and  property  of 
guest. — To  make  a  person  a  guest,  he  must  have  the  character 
of  a  traveler,  and  a  traveler  is  none  the  less  a  guest  though  he 
may  have  made  with  the  innkeeper  a  contract  fnr  board  by  the 
week  or  month.  But  if  one  makes  the  inn  his  permanent  home 
he  lacks  the  character  of  a  traveler  and  is  a  boarder  merely. 
And  the  distinction  between  a  guest  and  a  boarder  is  important, 
for,  by  the  common  law,  the  innkeeper  is  usually  deemed  an 
insurer  of  his  guests'  property  upon  the  premises,  against  loss 
or  damage  save  by  the  act  of  God  or  the  public  enemy,  and  has 
a  lien  therein  for  his  charges.  With  respect  to  the  goods  of  a 
mere  boarder,  neither  of  these  propositions  holds  good,  though 
the  place  may  be  an  inn  as  to  those  who  have  the  legal  charac- 
ter of  guests. 

In  spite  of  the  fact  that  an  innkeeper  is  commonly  said  to  be 
an  insurer  of  the  goods  of  his  guest  while  they  are  upon  the  inn 
premises,  there  is  some  conflict  in  the  decisions  on  this  point,  and 
it  is  held  in  some  states  that  while  an  injury  to  the  goods  of  the 
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guest  raises  a  presumption  of  negligence  against  the  innkeeper, 
he  may  show  that  he  was  without  negligence.  In  other  states  he 
is  liable  for  robbery  or  theft  within  the  inn,  but  not  for  loss  by 
other  causes,  as  fire  from  without,  if  he  was  free  from  negligence 
in  the  particular  case. 

He  is  not  liable  except  for  negligence  for  personal  injuries  to 
his  guest,  nor  for  injury  to  such  goods  as  the  departed  guest 
may  leave  for  storage  merely,  nor  where  the  negligence  of  the 
guest  directly  contributed  to  the  loss,  nor  for  the  losses  of  one 
who  comes  to  the  inn  for  an  illegal  purpose. 

§  1029.  Innkeeper  may  limit  liability. — An  innkeeper  may,  by 
notice  brought  home  to  the  guest,  declare  that  he  will  not  be  re- 
sponsible for  money  or  valuables  not  specially  deposited  with  him, 
and  such  notice  will  protect  him  from  liability  except  where  the 
loss  was  due  to  negligence  on  his  part.  But  such  notice  must  be 
shown  to  have  been  brought  to  the  knowledge  of  the  guest; 
mere  posting  of  it  is  not  enough.  Statutes  in  several  states,  how- 
ever, make  such  posting  sufficient,  provided  their  requirements 
are  strictly  complied  with,  but  not  otherwise. 

§  1030.  The  innkeeper's  lien. — The  innkeeper  has  a  lien  upon 
and  may  detain  the  goods  of  his  guest  as  security  for  his  rea- 
sonable charges,  not  because  he  has  enhanced  their  value,  but  be- 
cause of  the  extraordinary  obligation  cast  upon  him  by  law. 

The  keeper  of  a  boarding  house  has  no  lien  bj'  the  common 
law,  and  the  same  is  true  of  an  innkeeper,  so  far  as  the  goods  of 
a  mere  boarder  are  concerned.  Statutes  in  many  states  now  give 
boarding-house  keepers  a  lien  similar  to  or  co-extensive  with  that 
of  an  innkeeper,  and  extend  the  lien  of  an  innkeeper  to  the  goods 
of  boarders. 

Telegraphs  and  Telephones. 

§  1031.  Are  not  common  carriers. — A  telegraph  company  is 
not  a  common  carrier  in  the  sense  that  it  insures  the  prompt  and 
safe  delivery  of  messages,  nor  is  it  in  a  strict  sense  a  bailee.  Un- 
like the  carrier,  it  is  liable  only  where  failure  to  correctly  trans- 
mit and  deliver  messages  is  due  to  its  negligence  or  wilful  de- 
fault. 


§  1032  Carriers  of  Passengers.  465 

Like  common  carriers,  however,  and  for  similar  reasons,  tele- 
graph companies  are  regarded  as  public  servants  and  are  bound 
to  transmit  all  lawful  messages,  upon  tender  of  the  usual  charges, 
with  care  and  diligence  and  in  the  order  of  time  in  which  they  are 
received.  To  this  general  rule  there  are  few  exceptions,  and 
statutes  declaring  and  providing  for  its  enforcement  are  found 
in  nearly  all  the  states.  A  telephone  company  is  likewise  bound, 
and  may  be  compelled  to  furnish  equal  facilities  to  all  who  will 
comply  with  its  reasonable  regulations. 

§  1032.  Stipulations  limiting  liability. — While  a  telegraph 
company  may  make  reasonable  regulations  for  the  conduct  of  its 
business,  it  cannot,  by  any  notice  or  regulation,  or  by  any  con- 
tract with  the  customer,  whether  in  its  printed  blanks  or  other- 
wise, limit  its  liability  for  the  gross  negligence  or  bad  faith  of 
itself  or  its  servants.  In  fact,  the  rulings  of  the  various  courts 
touching  such  notices  and  stipulations  are  in  close  analogy  with 
those  touching  similar  notices  and  contracts  by  carriers,  and  are 
based  on  similar  reasoning,  and  some  courts  hold  that  the  com- 
pany is  liable  for  want  of  ordinary  care  in  spite  of  any  contract 
it  may  make  with  its  customers. 

Contracts  by  telegraph.^ 

§  1032a.  Damages  against  telegraph  companies. — Where  the 
company  is  liable  for  default  in  transmitting  or  delivering  a 
message,  it  is  liable  for  nominal  damages  at  least,  and  sometimes 
for  statutory  penalties.  Aside  from  this  it  is  liable  for  substan- 
tial damages  in  all  cases  where  its  default  results  in  certain  and 
direct  pecuniary  loss,  provided  the  message  on  its  face  reveals 
the  fact  that  it  relates  to  a  business  transaction,  or  it  is  advised 
of  that  fact  when  it  was  received  for  transmission.  Where  the 
message  is  in  code  or  cipher,  however,  or  is  otherwise  unintelli- 
gible, most  courts  limit  the  liability  of  the  company  to  nominal 
damages,  unless  it  was  charged  with  actual  knowledge  of  the 
fact  that  it  related  to  a  pecuniary  transaction. ^ 

'  Ante,  §  86.  °"^ 

"The  courts  of  Alabama,  Georgia  and  Virginia  appear  to  hold  that  the 
very  fact  that  the  wire  is  used,  is  warning  that  pecuniary  loss  may  result 
from  default. 
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g  1033.  In  general. — Guaranty  and  suretyship  may  be  said  to 
originate  in  distrust,  and  suretyship  has  been  described  as  "a  lame 
substitute  for  a  thorough  knowledge  of  human  nature."  While 
the  merchant  may  be  anxious  to  sell,  or  the  lender  to  loan,  his 
confidence  in  the  ability  or  honesty  of  the  buyer  or  borrower,  or 
in  the  other  security  offered  by  him,  is  not  a  satisfactory  assur- 
ance that  his  debt  will  be  paid.  Creditors  and  other  promisees 
often  require,  therefore,  that  some  one  be  bound,  either  jointly 
with  the  debtor  or  obligor  or  upon  a  contract  independent  of  his 
undertaking  and  collateral  thereto,  for  the  payment  of  the  debt 
or  for  the  faithful  performance  of  whatever  other  duty  the  prin- 
cipal transaction  contemplates  or  creates. 

§  1034.  Definition. — Guaranty  or  suretyship  may  therefore  he 
defined  as  a  contract,  whereby  one  person,  called  the  guarantor  or 
surety,  becomes  responsible  to  another,  called  the  creditor  or  ob- 
ligee, for  the  debt,  default  or  miscarriage  of,  a  third  party,  called 
the  principal,  or  principal  debtor.'^ 

§  1035.  Contracts  or  guaranty,  suretyship  and  indorsement 
distinguished. — Guaranty  and  suretyship  are  often  used  as  syn- 
onymous terms.  While  similar  in  many  respects,  the  contract 
of  a  guarantor  differs  from  that  of  a  surety  in  some  important 
particulars.    The  surety  is  bound  jointly,  or  jointly  and  severally, 

^  A  surety  has  been  defined  as  one  who,  if  he  pays  a  debt,  is  entitled 
to  be  indemnified  by  one  who  ought  himself  to  have  made  payment  in 
the  first  instance.   See  Spencer  on  Suretyship,  §   1. 

If  the  property  of  A  is  pledged  or  mortgaged  for  the  debt  of  B,  A 
js  in  the  situation  of  a  surety  for  B.  This  is  sometimes  called  real 
suretyship. 

(466) 
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with  the  principal,  and  often  by  a  contract  entered  into  at  the 
same  time  and  upon  the  same  consideration,  and  may  be  sued 
jointly  with  the  principal.  Ordinarily  he  is  held  to  know  every 
default  of  his  principal,  and  is  not  released  by  lack  of  notice  that 
the  latter  has  made  default  or  by  the  creditor's  neglect  to  pro- 
ceed against  him,  unless  the  surety  by  suit  requires  him  to  do  so. 

The  contract  of  the  guarantor,  on  the  other  hand,  is  his  own 
separate  undertaking,  often  made  upon  a  separate  consideration, 
and  upon  which  he  must  be  sued  alone.  He  undertakes,  not  that 
the  principal  will  perform,  but  that  he  will  be  able  to  perform.* 
For  this  reason  he  is  often  discharged  by  mere  indulgence  to  the 
principal,  or  by  the  lack  of  a  prior  demand  on  the  principal  and 
seasonable  notice  of  default.  These  distinctions,  however,  are 
often  difficult  of  application,  and  there  is  some  uncertainty  as  to 
the  precise  limits  within  which  they  operate.'' 

The  contract  of  a  surety  and  of  an  indorser  are  so  similar,  that 
ttiost  acts  that  will  discharge  the  one  will  discharge  the  other. 
An  indorser,  however,  is  discharged  by  the  holder's  failure  to 
make  demand  and  give  notice,  while  a  surety  is  bound  though  the 
creditor  sleeps.  A  surety  may,  by  suit  in  equity,  require  the 
:reditor  to  sue  the  principal  debtor;  an  indorser  cannot.  The 
indorser  is  bound  though  the  instrument  is  void,  while  the  surety's 
contract  must  usually  stand  or  fall  with  that  of  the  principal 
debtor.  So,  indorsers  are  successively  bound,  and  are  not  liable 
to  one  another  for  contribution.  Each  is  answerable  to  the  one 
below  him  for  the  whole  debt,  and,  having  paid  it,  may  recover 
the  whole  amount  from  those  above  him.  A  guarantor  is  entitled 
\o  notice  of  his  principal's  default  only  where  he  would  be  injured 
«y  want  of  it  and  is  discharged  by  want  of  notice  only  to  the  ex- 
tent that  he  is  injured  thereby,  while  a  technical  indorser  is  ab- 
solutely entitled  to  immediate  notice  of  non-payment^  and  is  en- 
tirely released  by  want  of  it. 

§  1036.  Parties. — Here,  as  elsewhere  in  the  law  of  contracts, 
the  ordinary  rules  of  capacity  apply.    Yet  there  are  some  special 

'  See  102  Ind.  332,  and  cases  cited. 
'Post,  §  1048,  et  seq. 
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rules  as  to  corporations  and  partnerships,  as  has  already  been 
shown.* 

In  order,  however,  that  a  surety  may  be  bound,  it  is  not  neces- 
sary that  the  principal  should  in  all  cases  be  bound,  and  though 
the  principal  be  an  infant,  or  a  married  woman,  or  otherwise  in- 
competent, the  surety  is  liable.  The  disability  of  the  principal 
may  be  the  very  reason  why  a  surety  was  required. 

§  1037.  Consideration. — Contracts  of  guaranty  and  suretyship, 
unless  under  seal,  require  a  consideration  to  support  them.  But 
a  consideration  of  one  dollar  is  sufficient  to  support  a  contract  of 
guaranty  or  suretyship  for  any  amount,  and  commonly,  the  only 
consideration  for  the  contract  is  the  credit  given  to  the  principal 
debtor  at  the  express  or  implied  request  of  the  guarantor  or 
surety.  A  binding  agreement  of  the  creditor  to  extend  the  time 
of  payment  for  a  definite  time  is  a  sufficient  consideration  for  a 
contract  of  guaranty  or  suretyship.'^  But  if  the  credit  was  given 
before  the  contract  of  guaranty  or  suretyship  was  made,  and  such 
contract  was  no  part  of  the  inducement  upon  which  the  credit  was 
given,  the  contract  of  guaranty  is  without  consideration  and  void, 
unless  some  new  value  or  right  be  parted  with  by  the  creditor 
upon  the  strength  of  the  guaranty. 

Form  of  the  Contract — Statute  of  Frauds. 

§  1038.  Must  be  in  writing. — At  common  law  contracts  of 
guaranty  or  suretyship  were  valid  without  writing.  But  the 
fourth  section  of  the  English  statute  of  frauds"  provides,  among 
other  things,  that  "no  action  shall  be  brought  whereby  to  charge 
the  defendant  upon  any  special  promise  to  anszver  for  the  debt, 
default,  or  miscarriages  of  any  other  person,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  zvriting  and  signed  by  the  party  to  be 
charged  therezvith  or  some  person  thereunto  by  him  lazi'fuUy  au- 

'Ante,  §  684. 

"  Actual   forbearance   for  a  reasonable  time  when   no   time   is  specified 
has  been  held  sufficient. 
"Ante,  ch.  viii 
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thorized."    This  is  the  basis  of  similar  legislation  in  nearly  all  the 
United  States. 

The  statute  only  requires  a  special  promise  to  be  in  writing. 
This  restricts  its  operation  to  such  contracts  as  are  made  in  fact, 
and  those  already  implied  by  law  are  not  within  the  statute. 

§  1039.  Debt,  default,  miscarriage. — The  words  "debt,  default 
or  miscarriage  of  another"  include  another's  torts  as  well  as  his 
breaches  of  contract,  and  include  every  case  in  which  one  person 
can  become  responsible  for  such  acts  or  conduct  of  another  as 
will  support  a  civil  action. 

§  1040.  "Of  another  person." — The  meaning  of  these  words 
has  been  a  most  fruitful  source  of  discussion.  A  contract,  to  an- 
swer for  the  debt  of  a  married  woman,  has  been  held  valid  with- 
out writing,  on  the  ground  that  her  contract  was  absolutely  void, 
and  hence  that  there  was  no  debt  of  another  for  which  to  answer. 
But  where  a  wife  or  her  estate  is  bound  by  law,  a  promise  to  an- 
swer for  her  debt  must  be  in  writing.  A  minor's  contract,  how- 
ever, being  voidable  and  not  void,  it  is  held  that  a  promise  to  an- 
swer therefor  must  be  in  writing. 

§  1041.  Same — Other  competent  but  not  bound. — But  though 
the  other  party  be  competent,  still  if  there  be  no  present  or  future 
liability  on  his  part,  what  appears  to  be  a  guaranty,  in  form  at 
least,  need  not  be  in  writing.  Thus,  if  two  come  to  a  shop,  and 
one  buys,  and  the  other,  to  gain  him  credit,  says :  "If  he  does 
not  pay  I  will,"  this  is  a  collateral  undertaking  and  void  without 
writing.  But  if  he  says,  "Let  him  have  the  goods,  I  will  pay 
you,"  or,  "I  will  see  you  paid,"'  the  undertaking  is  for  the  prom- 
isor's own  debt,  and  it  is  immaterial  that  a  third  party  received 
the  goods,  and  no  writing  is  necessary  under  this  clause  of  the 
statute. 

'  "I  will  see  you  paid,"  would  not  be  conclusive  on  this  point,  however, 
and  the  courts  would  look  to  the  situation,  character  and  conduct  of  the 
parties,  as  the  rendition  of  bills  part  payments,  and  entries  upon  the 
books  of  the  alleged  guarantor  whereby  he  had  treated  himself  as  an 
absolute  debtor. 
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§  1042.  Substitution  of  debtors. — If  a  debtor,  creditor,  and 
third  person  agree  together  that  the  debtor  shall  be  discharged 
and  the  creditor  look  to  the  third  party  for  his  pay,  this  arrange- 
ment is  valid  though  not  in  writing;  because  the  debt,  being  cast 
upon  the  third  person,  is  taken  off  the  "other,"  and  the  release 
of  such  other  furnishes  a  consideration  for  the  new  promise.  But 
if  the  old  debt  is  not  lifted  the  new  promise  must  be  in  writing 
and  a  fresh  consideration  must  be  added. 

A  promise  to  pay  the  debt  of  another  out  of  the  property  of 
that  other  placed  in  the  promisor's  hands  for  that  purpose  need 
not  be  in  writing. 

§  1043.  Promise  to  pay  one's  own  debt. — Where  the  perform- 
ance of  a  promise  to  pay  one's  own  debt  will  result,  incidentally, 
in  the  discharge  of  the  debt  of  another,  no  writing  is  required. 
This  rule  is  commonly  applied  when  one,  in  payment  of  his  own 
debt,  transfers  a  bill  or  note  or  other  security,  orally  undertaking 
as  to  its  value  or  collectibility. 

As  there  are  other  refinements  and  rulings  not  altogether  in 
harmony  with  some  of  the  rules  stated  above,  in  all  cases  of 
doubt  the  promisee  should  require  a  writing. 

§  1044.  Of  the  writing. — What  has  been  said  elsewhere  as  to 
the  sufficiency  of  the  memorandum  applies  here.*  Yet  it  might 
be  useful  to  repeat  that  in  many  states  the  consideration  must  be 
expressed  or  the  writing  is  without  effect.  But  even  where  this 
is  so,  it  is  not  necessary  that  it  be  formally  or  precisely  described. 
The  words  "for  value  received"  are  sufficient.  And  where  the 
guaranty  was  as  follows,  "I  guarantee  the  payment  of  any  goods 
which  J.  S.  Stadt  delivers  to  J.  Nichols,"  it  was  held  that  it  suffi- 
ciently appeared  from  the  memorandum  that  the  delivery  of  the 
goods  by  Stadt  to  Nichols  was  the  consideration  for  the  promise.' 

§  1045.  Fraud  in  the  contract. — If  the  guarantor  or  surety  is 
induced  to  sign  by  the  fraud  of  the  creditor  or  obligee  his  con- 
tract is  voidable.  Concealment  of  the  principal's  prior  dishonesty 
in  the  employment  guaranteed  is  commonly  deemed  fraud,  but 

'Ante,  §  133, 
'Ante,  §  134. 
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it  is  usually  otherwise  as  to  his  mere  commercial  defaults  or  other 
circumstances,  including  his  indebtedness  on  other  accounts  not 
implying  moral  delinquency,  unless  special  inquiry  is  made.  But 
the  fraud  of  the  principal  does  not  discharge  the  surety  un- 
less the  creditor  had  notice  of  it  or  participated  in  it. 

§  1046.  Notice  of  acceptance  of  guaranty. — Contracts  of 
guaranty  are  often  based  upon  a  mere  letter  of  credit  with  which 
the  guarantor  entrusts  his  principal,  wherein  he  requests  credit 
for  the  latter  and  agrees  to  be  responsible  to  the  creditor  for  the 
payment  or  collection  of  the  debt.  Unless  this  offer  is  acted  on 
and  a  credit  given  to  the  principal,  of  course  no  contract  arises. 
But  will  the  mere  giving  of  credit  fix  the  guarantor's  liability 
without  more  ?  It  may  be  answered  generally  that  where  the 
guaranty  is  of  a  debt  which  is  to  be  subsequently  created,  and 
the  guarantor  can  not  know  beforehand  that  it  will  be  created,  or 
the  extent  thereof,  reasonable  notice  of  its  acceptance  must  be 
given  or  the  guarantor  is  not  bound.  Such  is  the  law  of  most 
of  the  states,  whether  the  letter  be  addressed  generally  or  to  a 
particular  peison.  Where,  however,  the  guaranty  is  of  the  pre- 
existing debt,  of  the  terms  of  which  the  guarantor  has  knowledge, 
no  notice  of  acceptance  is  necessary.^" 

Scope  and  Interpretation  of  the  Contract. 

§  1047.  Continuing  and  non-continuing  guaranty. — \\'hile 
a  surety  is  said  to  be  a  favorite  in  the  law,  and  his  contract  is 
not  to  be  extended  by  interpretation  so  as  to  embrace  persons, 
subject-matters  or  periods  of  time  beyond  what  its  terms  fairly 
import,  a  contract  of  guaranty  or  suretyship  is  to  be  construed 
like  any  other  contract,  with  a  view  to  discovering  the  true  in- 
tention of  the  parties.^^ 

Whether  a  guaranty  will  be  deemed  continuing  so  as  to  cover 
series  of  transactions,  or  whether  it  is  held  to  be  exhausted  by 

"No  notice  of  acceptance  seems  to  be  necessary  in  England,  N.  Y.,  Ohio, 
Kans.,  Iowa  and  Nebr.  unless  specially  stipulated  for  in  the  offer.  See 
post,  §  1048. 

"  Commercial  guaranties  will  be  more  liberally  interpreted  than  formal 
bonds,  and  the  courts  always  look  to  the  situation  of  the  parties  in  ascer- 
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a  single  credit,  is  a  question  often  raised.  No  genet  al  rule  for 
its  determination  can  be  laid  down,  and  resort  must  be  had  to  the 
language  of  the  particular  contract,  interpreted  in  the  light  of 
circumstances  and  the  special  facts  of  the  case.  A  guaranty,  to 
pa/  for  goods  to  be  sold  "from  time  to  time,"  not  to  exceed  a 
specified  sum,  is  a  continuing  guaranty  covering  all  purchases 
made  until  its  revocation,  or  until  the  amount  unpaid  reached  the 
limit  of  value,  although  the  aggregate  of  purchases,  including 
some  that  had  been  paid  for,  exceeded  the  limit  of  value ;  and  so 
of  an  engagement  to  be  responsible  for  such  goods  as  M  may 
want  hereafter,  up  to  a  specified  sum. 

But  the  following  guaranties  were  held  not  to  be  continuing: 
"Please  let  my  son  have  the  lumber  he  asks  for  and  it  will  be  all 
right ;"  "if  you  M'ill  let  the  bearer  have  what  leather  he  wants,  and 
charge  the  same  to  himself,  I  will  see  that  you  have  your  pay  in 
a  reasonable  length  of  time." 

§  1048.  When  notice  of  principal's  default  necessary. — Ordi- 
narily a  surety  is  bound  to  know  every  default  of  his  principal, 
and  is  liable  to  be  sued  the  moment  such  default  occurs  without 
any  previous  notice  thereof.  But  by  the  weight  of  authority  a 
guarantor  is  entitled  to  reasonable  notice  of  the  debtor's  default 
and  will  be  released  by  the  lack  of  it,  provided  he  suffers  injury 
thereby.^-  By  the  weight  of  authority,  however,  where  the  guar- 
anty is  of  a  fixed  and  certain  obligation  due  on  a  specified  day, 
no  demand  of  payment  or  notice  to  the  guarantor  is  necessary  in 
order  to  charge  him.     Still,  the  guarantor  may  specially  stipulate 

taining  the  meaning  of  words  of  doubtful  import,  whether  the  contract 
be  formal  or  informal. 

Fidelity  and  other  non-judicial  bonds  issued  by  compensated  surety  com- 
panies are  construed  as  strictly  against  the  company  as  in  the  case  of  poli- 
cies of  insurance,  which  most  courts  deem  them  to  be. 

'■  JNIost  authorities  hold  that  the  absolute  guarantor  of  a  definite  ob- 
ligation is  not  released  by  want  of  notice  of  default.  On  the  other  hand, 
where  the  guaranty  is  of  a  series  of  credits  arising  from  time  to  time 
so  that  the  guarantor  cannot  readily  know  tlie  amount  of  his  liability 
notice  must  be  given  within  a  reasonable  time  after  the  transactions  are 
dosed,  of  the  amount  due  the  creditor,  and  the  guarantor  will  be  released 
by  want  of  such  notice  to  the  extent  that  he  is  injured. 
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for  demand  and  notice  in  any  case,  and  in  view  of  the  some- 
what uncertain  state  of  law  on  this  point,  creditors  should,  where 
practicable,  make  a  prompt  demand  and  give  immediate  notice  of 
default  in  all  cases.  The  notice  need  not  be  in  writing,  unless  it 
is  so  agreed,  or  in  any  particular  form,  provided  the  guarantor  is 
fully  informed  of  the  facts. 

§  1049.  When  creditors  must  sue  the  principal. — Ordinarily 
in  the  case  of  strict  suretyship,  the  creditor  is  not  bound  to  pro- 
ceed against  the  principal  debtor  before  suing  the  surety.  The 
surety  is  liable  the  moment  the  principal  is  in  default,  for  he  can, 
by  paying  the  debt,  step  at  once  into  the  shoes  of  the  creditor  as 
against  the  principal  debtor  and  will  be  entitled,  for  his  own  in- 
demnity, to  whatever  securities  of  the  debtor  the  creditor  has  in 
his  hands. ^^  But  it  is  the  common  law  of  some  states,  and  the 
statute  law  of  others,  that  if  the  surety,  after  the  debt  is  due,  re- 
quests the  creditor  to  sue  the  principal,  who  is  then  solvent,  and 
the  creditor  refuses  or  unreasonably  neglects  to  do  so,  and  the 
principal  afterward  becomes  insolvent,  the  surety  is  discharged.^* 
In  some  states  the  notice  of  the  creditor  to  sue  the  principal  must 
be  in  writing. 

The  majority  of  the  cases  hold,  however,  that  the  surety  cannot 
by  mere  notice,  in  the  absence  of  statute,  send  the  creditor  against 
the  debtor  on  pain  of  losing  recourse  upon  the  surety,  but  must 
resort  to  a  suit  in  equity  for  the  purpose. 

§  1050.  Guaranty  of  collection — Diligence  required  of  cred- 
itor.— A  guaranty  of  collection  means  that  the  debt  guarantied  is 
collectible  by  due  course  of  law,  and  the  guarantor  is  not  liable 
until  legal  proceedings  promptly  brought  against  the  principal 
have  proved  fruitless,  unless,  as  many  courts  hold,  it  can  be 
shown  that  a  suit  would  be  fruitless -owing  to  the  utter  and  hope- 
less insolvency  of  the  principal.     The  same  is  true  of  a  guaranty 

"  Post,  §  1058. 

"  This  seems  to  be  the  rule  in  N.  Y.,  Ala.,  Ark.,  Colo,  and  in  Pa.  and 
Tenn.,  with  the  quahfication  that  the  surety  must  declare  in  his  notice 
that  he  will  not  be' bound  unless  suit  is  brought.  It  also  prevails  in  Minn. 
and  Nebr.  with  the  qualification  that  the  surety  must  offer  indemnity  with 
his  notice  against  expenses  of  suit  against  the  principal. 
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that  a  note  is  "good,"  or  "good  and  collectible,"  or  "collectible 
by  due  course  of  law."  Even  where  the  guaranty  is,  "I  hereby 
guaranty  the  payment  of  the  within  note,"  the  courts  of  Pennsyl- 
vania and  Virginia  hold  that  the  creditor  must  use  due  diligence 
before  resorting  to  the  guarantor. 

§  1051.  What  constitutes  due  diligence. — Due  diligence  is 
said  to  be  that  which  a  vigilant  creditor  employs  when  he  has  no 
other  security  than  the  obligation  of  the  principal  debtor.  If 
judgment  against  the  principal  is  promptly  obtained  and  an  exe- 
cution issued  thereon  is  returned  unsatisfied,  this  is  prima  facie 
evidence  of  diligence.  But  if  the  creditor  has  special  knowledge 
of  how  he  can  collect,  he  must  make  use  of  it.  Thus,  if  the 
debtor  is  without  the  state,  but  has  property  within  it  subject 
to  attachment,  the  creditor  must,  if  he  knows  of  it,  attach. ^^ 

§1052.  When  diligence  not  required — Guaranty  of  pay- 
ment.— Where  the  guarantor  expressly  guaranties  payment  ac- 
cording to  the  terms  of  the  principal  contract,  and  not  payment, 
merely  in  general  terms,  he  is  absolutely  bound  upon  default  by 
the  debtor,  even  though  no  legal  steps  have  been  taken  to  collect, 
tmless  the  local  statutes  or  decisions  with  respect  to  sureties  ap- 
ply to  guarantors  as  well,  and  the  creditor  has  been  requested  to 
sue  the  principal.^" 

Rights  of  Surety  After  Payment. 

§  1053.  Indemnity. — A  surety  or  guarantor  who  has  paid  his 
principal's  debt  becomes  at  once  entitled  to  recover  indemnny  of 
the  principal,  for  in  the  absence  of  an  express  agreement  for  such 
indemnity  the  law  implies  one.  But  the  surety  or  guarantor  must 
have  actually  paid  the  debt  before  he  can  recover  of  the  principal, 
unless  the  principal  has,  by  contract,  agreed  to  indemnify  him  be- 
fore payment.  But  the  payment  may  be  by  the  surety's  own  note 
or  by  whatever  else  the  surety  and  creditor  agree  shall  extinguish 
the  debt.   If  the  surety  compromise  the  debt  for  less  than  the  full 

'^  If  the  creditor  knows  of  property  liable  to  execution,  he  is  negligent 
in  not  pointing  it  out  to  the  sheriff. 
''Ante,  §  1049. 
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amount,  however,  he  can  recover  only  what  the  compromise 
actually  cost  him,  with  interest  thereon.  He  may  pay  by  install- 
ments and  recover  each  installment  by  separate  suit. 

§  1054.  Surety  may  compel  principal  to  pay  or  creditor  to 
sue  principal. — After  the  debt  for  which  the  surety  or  guarantor 
is  liable  is  due,  he  may,  generally,  without  paying  it,  and  without 
having  been  called  upon  to  do  so,  sue  in  equity  or  compel  his 
principal  to  pay  it,  for  otherwise,  though  he  might  never  be  asked 
to  pay,  he  would  have  the  cloud  of  the  debt  and  the  risk  of  the 
principal's  insolvency  over  him  indefinitely.  On  similar  principles 
many  courts  hold  that  he  may  by  bill  in  equity  compel  the  cred- 
itor to  sue  the  principal. 

§  1055.  Joint  sureties — Contribution. — If  several  persons  oc- 
cupy as  to  one  another  the  relation  of  co-sureties  for  the  same 
debt,  and  one  of  them  pays  all,  or  more  than  his  share,  either 
voluntarily  or  under  legal  compulsion,  the  others  are  liable  to 
him,  ordinarily,  for  such  contribution  as  will  equalize  the  bur- 
dens. This  right  to  contribution  exists  independent  of  agreement, 
though  it  may  be  modified  or  abrogated  by  agreement. 

§  1056.  Who  are  co-sureties? — All  who  become  equally  bound 
for  the  default  of  the  principal  at  the  same  time  and  by  the  same 
instrument  are  co-sureties  and  liable  for  contribution.  But  they 
are  co-sureties  within  the  meaning  of  the  rule  even  though  they 
become  bound  by  different  instruments  and  at  different  times,  pro- 
vided they  are  answerable  as  sureties  for  the  same  debt  of  the 
same  principal. 

But  one  who  is  liable  merely  as  surety  for  another  who  is  a 
surety,  is  not  liable  to  contribute  to  the  latter  who  has  paid  the 
debt. 

If  one  surety  signs  at  the  request  of  another  who  agrees  to  in- 
demnify him,  such  agreement  will  be  enforced.^' 

§  1057.  Payment  must  be  compulsory. — In  order  to  give  a 
right  to  contribution  against  co-sureties,  the  surety  claiming  it 

"A  few  courts  hold  that  one  who  signs  as  surety  at  the  request  of 
another  surety  is  not  liable  to  the  latter  but  may  have  full  indemnity 
from  him  even  though  there  is  no  express  promise  of  indemnity. 
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must  have  paid  under  compulsion.  This  does  not  mean  that  he 
must  have  been  sued,  but  only  that  the  claim  was  one  which  he 
could  not  legally  resist. 

§  1058.  Surety  who  pays  debt  entitled  to  subrogation. — Sub- 
rogation is  the  equity  by  which  a  person,  who  is  secondarily  liable 
for  a  debt  and  has  paid  the  same,  is  put  in  the  place  of  the  cred- 
itor, so  as  to  entitle  him  to  make  use  of  all  the  securities  and  reme- 
dies possessed  by  the  creditor,  in  order  to  enforce  the  right  of 
exoneration  as  against  the  principal  debtor,  or  of  contribution 
from  others  who  are  liable  in  the  same  rank  with  himself. 

The  surety  who  has  paid  his  principal's  debt  is,  in  a  sense  at 
least,  deemed  an  equitable  assignee,  both  of  the  debt  itself  and 
the  securities  for  it,  which  the  creditor  holds  of  the  principal 
debtor. 

§  1059.  Same — To  what  the  right  extends. — Ordinarily  the 
payment  of  a  debt  upon  bond  or  judgment  extinguishes  the  secur- 
ity at  once  and  for  all  purposes.  But  where  a  surety  pays  such 
bond  or  judgment,  he  is  entitled  to  have  kept  alive  and  assigned 
to  him  every  judgment,  specialty  or  other  security,  whether  col- 
lateral or  otherwise,  held  by  the  creditor  in  respect  of  the  debt. 
Yet  in  a  few  courts  a  'udgment  against  principal  and  surety  is 
deemed  extinguished  by  payment,  and  the  surety's  right  of  subro- 
gation applies  to  independent  collaterals  alone.  It  makes  no  dif- 
ference with  the  surety's  right  of  subrogation  that  the  creditor 
acquired  the  securities  in  question  without  the  knowledge  of  the 
surety  or  after  he  became  bound. 

§  1060.    Same — Surety    discharged   if   right   impaired. — The 

creditor  who  holds  securities  from  the  debtor  is  deemed  to  hold 
them  as  trustee  for  the  benefit  of  the  surety  or  guarantor.  If, 
therefore,  he  wilfully  or  negligently  loses  or  impairs  them,  the 
surety  will  be  released  to  the  extent  that  he  is  injured  thereby. 
Thus,  where  the  creditor,  without  the  consent  of  the  surety,  volun- 
tarily releases  a  mortgage  or  other  lien  which  he  holds  upon  the 
property  of  the  principal  as  security  for  a  debt,  or  delivers  up 
pledged  property  and  thus  extinguishes  the  pledge,  or  loses  the 
security  of  a  mortgage  or  other  conveyance  by  negligent  failure 
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to  record  it,  the  surety  is  released  pro  tanto,  and  so  if  the  creditor 
releases  the  levy  of  an  execution  or  attachment  on  the  debtor's 
property.  A  surety  who  pays  the  debt  in  ignorance  of  the  fact 
that  the  creditor  has  released  securities  to  which  he  is  entitled 
may  recover  back  the  value  of  them,  or  take  any  other  securities 
which  were  substituted  for  them. 

Similar  rules  apply  to  securities  held  by  a  surety  from  the 
debtor.  Unless  they  were  distinctly  given  for  his  sole  indemnity, 
he  holds  them  in  trust  for  his  co-sureties,  and  if  he  intentionally 
releases  or  intentionally  or  negligently  wastes  or  impairs  them, 
his  right  to  contribution  or  indemnity  is  diminished  to  the  extent 
of  their  value. 

A  surety  or  guarantor  cannot,  as  a  general  rule,  demand  sub- 
rogation until  he  has  paid  the  debt  in  full,  for  otherwise  the 
creditor  might  be  embarrassed  in  the  collection  of  the  residue. 

Termination  of  Contract — Discharge  of  Surety. 

§  1061.  Revocation — Death. — Where  the  surety  or  guarantor 
is  bound  for  a  definite  subsisting  debt,  death  of  neither  party 
discharges  the  surety.  And  where  by  reason  of  the  suretyship 
the  principal  is  inducted  to  an  office  or  employment,  his  liability 
is  not  discharged  by  his  death  in  the  absence  of  special  agreement, 
nor  can  he  terminate  his  liability  by  notice  for  future  misconduct 
of  his  principal.  Where,  however,  the  guarantee  is  of  future 
debts  as  they  arise,  and  the  credit  given  from  time  to  time  is  the 
only  consideration  for  the  guarantor's  undertaking,  he  may  revoke 
it  by  notice  at  any  time  as  to  credits  not  already  given,  and  his 
death  alone  has  been  held  to  have  that  effect  in  Massachusetts, 
and  notice  of  death  is  a  revocation  in  other  states,  as  to  future 
credits. 

§  1062.  Payment  by  or  release  of  principal. — Payment  or  per- 
formance by  the  principal,  or  a  valid  tender  by  him,  discharges 
the  surety  or  guarantor.  So,  if  the  guarantor  or  surety  pays  the 
debt  he  is  discharged  from  liability  to  the  creditor. 

The  release  of  the  principal  discharges  the  surety  or  guarantor 
unless,  at  the  time  of  giving  such  release,  it  is  agreed  that  the 
creditor  shall   retain  his   rights   against  the  surety   unimpaired. 
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But  if  the  surety  is  fully  indemnified  by  property  of  the  principal 
in  his  hands  he  is  not  discharged  by  the  release  of  the  principal 
without  payment. 

§  1063.  Extension  of  time  to  principal. — A  valid  agreement 
between  the  principal  and  creditor,  extending  the  time  of  pay- 
ment or  performance,  entered  into  without  the  consent  of  the 
guarantor  or  surety,  discharges  the  latter.  The  reason  of  this 
rule  is  that  such  an  agreement  ties  up  the  hands  of  the  surety  or 
guarantor  by  preventing  him  from  paying  the  debt  at  maturity 
and  proceeding  against  the  principal  debtor  for  indemnity.  But 
to  effect  such  discharge  the  agreement  extending  the  time  must 
be  valid,  and  hence  must  be  upon  sufficient  consideration.  The 
actual  payment  of  interest  in  advance  is  a  sufficient  consideration 
for  the  creditor's  agreement  to  extend  the  time.  And  from  the 
payment  of  interest  in  advance,  whether  at  the  same  or  a  higher 
rate  than  the  debt  originally  bore,  an  agreement  is  implied,  prima 
facie,  to  extend  the  time  for  the  period  for  which  interest  is  thus 
paid.  Where  the  surety  consents  to  the  extension  of  time  he  con- 
tinues bound. 

§  1064.  Alteration  of  contract. — Any  other  material  alteration 
in  the  terms  of  the  contract  for  which  the  guarantor  or  surety  is 
bound,  or  departure  from  the  mode  of  performance  specified 
therein,  will  release  him,  unless  he  consents.^ ^  To  hold  otherwise 
would  be  to  leave  the  surety  at  the  mercy  of  the  principal  and 
the  creditor,  and  to  enable  them  to  thrust  upon  him  a  contract  to 
which  he  never  gave  consent.  And  where  one  is  surety  for  a 
principal  engaged  in  discharging  the  duties  of  a  particular  agency 
or  office,  he  will  be  released  by  a  material  change  in  the  duties 
of  the  principal,  so  far  at  least  as  concerns  any  loss  growing  out 
of  such  changed  duties  or  responsibilities. 

"  A  common  case  is  where  a  building  contract  provides  that  the  cor,- 
tractor  shall  be  paid  by  certain  installments  as  the  work  progresses.  Pay- 
ment by  the  owner  of  an  installment  at  an  earlier  period  than  is  specirieei 
will  release  the  non-consenting  surety.  But  small  personal  loans  to  the 
contractor  have  been  held  not  to  have  that  effect, 
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§  1065.  Release  of  co-surety  or  of  collaterals. — Where  sev- 
eral are  bound  as  sureties  for  the  same  debt  and  one  of  them  is 
released,  the  others  are  relieved  from  liability  to  the  extent  that 
the  one  released  vrould  have  been  liable  to  contribute  to  them. 
The  eflfect  of  the  release  of  collaterals  held  of  the  principal  or  co- 
surety has  already  been  considered. 

§  1066.  Concealment  of  principal's  defaults. — If  one  takes  a 
bond  with  surety  for  the  good  conduct  of  an  agent  or  other  em- 
ploye, knowing  at  the  time  that  the  latter  is  a  defaulter  and  con- 
cealing the  fact,  the  surety  who  signs  in  ignorance  thereof  is  not 
bound,  particularly  if  he  signed  at  the  direct  request  of  the  em- 
ployer. And  where  there  is  a  continuing  guaranty  of  the  hon- 
esty of  a  servant,  if  the  master  discovers  that  he  has  been  guilty 
of  dishonesty  in  the  service,  and  continues  to  employ  him  without 
the  knowledge  and  consent  of  the  guarantor,  he  cannot  after- 
ward hold  the  guarantor  for  any  loss  due  to  the  subsequent  dis- 
honesty of  the  servant. 1® 

§  1067.  Negotiability  of  guaranty. — An  ordinary  guaranty, 
not  written  upon  a  bill  or  note,  is  not  negotiable.  But  some  au- 
thorities hold  that  a  guaranty,  written  on  the  back  of  a  negotiable 
bill  or  note,  is  likewise  negotiable.  But  even  this  is  denied  in 
many  states ;  though  a  mere  guaranty  of  an  ordinary  debt  may 
be  assigned  with  the  debt,  unless  by  its  terms  an  assignment  is 
clearly  forbidden. 

The  contract  of  a  technical  surety  upon  a  negotiable  bill  or 
note  is  of  course  negotiable. 

"It  seems,  however,  that  unless  there  is  some  positive  dishonesty  there 
is  no  duty  to  notify  the  guarantor  or  surety,  unless  the  contract  specially 
provides  for  notice.  Notice  of  various  delinquencies  short  of  positive 
dishonesty  is  ordinarily  required  by  the  bonds  of  incorporated  surety 
companies. 

Difficulty  has  arisen  where  the  defaulting  principal  is  an  officer  or  agent 
01  a  private  corporation,  and  some  cases  hold  that  where  the  failure  to 
notify  the  surety  is  due  to  a  conspiracy  between  those  officers  who  know 
of  the  default  and  the  defaulter  the  surety  is  not  released,  otherwise  in 
case  of  a  conspiracy  between  corporate  officers  to  defend  it,  the  company 
would  be  wholly  without  protection.     See  Spencer,  Suretyship,  sec.  207. 
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REVIEW. 

GUARANTY  AND  SURETYSHIP. 

1.  (o)  Define  guaranty  and  suretyship.  (&)  Distinguish  between  a 
guaranty  and  an  ordinary  indorsement,  (c)  What  are  some  of  the  dis- 
tinctions between  guaranty  and  suretyship? 

2.  A  borrows  money  of  B,  and  C,  in  order  to  induce  the  loan,  signs 
as  joint  maker  with  A.  Is  C  a  principal  or  a  surety,  so  far  as  B  and 
others  with  notice  of  the  facts  are  concerned? 

3.  A  holds  B's  note  for  $200,  which  is  nearing  maturity.  A  expresses 
fears  as  to  B's  solvency,  and  C  thereupon  writes  and  signs  on  the  back 
of  the  note  the  following:  "For  value  received  I  hereby  guarantee  the 
payment  of  the  within  note."  Nothing  of  value  having  really  passed 
from  A  to  C,  and  no  further  credit  or  indulgence  being  given  to  B,  is  C 
bound  by  the  guaranty?     See  Bickford  v.  Gibbs,  8  Cush.   (Mass.)   156. 

4.  Are  express  contracts  of  guaranty  or  suretyship  valid  if  oral,  and 
if  not,  what  particular  law  or  statute  applies? 

5.  A  buys  grain  from  C  and  gives  K's  note  in  payment,  orally  guaran- 
teeing it  good  and  collectible.  Is  A  bound  by  his  guaranty?  See  Dows 
v.  Swett,  134  Mass.  142. 

6.  Is  the  following  written  and  signed  guaranty  upon  a  note  given 
for  money  loaned  to  the  maker  valid  in  your  state :  "I  hereby  guarantee 
collection  of  the  within  note"? 

7.  A  gave  B  a  letter  to  X  which  read  as  follows :  "Kindly  let  B  have 
such  goods  as  he  may  want  from  your  stock  to  an  amount  not  exceeding 
$450,  and  I  will  be  responsible  for  his  payment  of  the  debt  within  thirty 
days  from  date  of  invoice."  X  let  B  have  the  goods  but  did  not  notify 
A  of  the  fact  for  two  months  after  the  sale.  B  had  failed  in  the  mean- 
time.    Is  A  liable  on  the  guaranty?     See  Davis  v.  Wells,  104  U.  S.  159. 

8.  In  which  of  the  following  cases  does  the  language  import  a  con- 
tinuing, and  in  which  does  it  import  a  non-continuing  guaranty?  (a) 
"Let  X  have  what  lumber  he  w.mts,  and  I  will  guarantee  the  same." 
(b)  "Let  X  have  what  dry  goods  he  may  want  from  time  to  time,  and 
I  will  see  you  paid."  (c)  "The  bearer,  ray  son-in-law,  wishes  to  put  a 
stock  of  groceries  in  his  store  at  this  place.  To  enable  him  to  do  this. 
I  am  willing  to  be  responsible  to  you  for  the  amount  of  groceries  he  may 
order."     Knowlton  v    ricrsey,  76  Me.  345. 

9.  Is  a  strict  surety  "-eieased  by  lack  of  notice  of  the  principal's  de- 
fault?    What  is  the  rule  as  to  guarantors? 

10.  A  guaranteed  the  "collection"  of  B's  note.  C,  the  creditor,  neg- 
lected to  take  any  steps  to  collect  from  B  for  over  a  year,  except  to 
dun  him  diligently.  C  then  sued  B,  but  the  execution  was  returned  un- 
satisfied. May  he  hold  the  guarantor  liable,  particularly  where  B  becomes 
insolvent  in  the  meantime?    Would  your  conclusion  be  the  same  had  the 
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guaranty  been  of  "prompt  payment  at  maturity"  ?    See  The  Catham  Nat'l 
Bank  of  N.  Y.  v.  Pratt,  135  N.  Y.  423. 

11.  A  lends  money  to  B  on  his  note  secured  by  chattel  mortgage,  and 
indorsed  by  C  as  surety.  How  would  C's  liabihty  as  surety  be  affected  by 
A's  negligent  failure  to  record  the  mortgage  whereby  its  security  was 
lost? 

12.  A  debtor  is  in  default  in  paying  the  interest  on  his  debt  when  due. 
The  creditor,  in  consideration  of  the  immediate  payment  of  such  interest, 
extended  the  time  for  paying  the  principal  sixty  days,  without  the  consent 
of  a  surety  for  the  debt.    Why  is  such  surety  still  bound? 

13.  A  became  surety  for  the  faithful  and  honest  discharge  by  B  of 
the  duties  of  bookkeeper  in  a  certain  bank.  B  is  made  teller  without 
notice  to  or  consent  of  A.  Is  A  bound  for  B's  defaults  as  teller?  See 
National,  etc.,  Assn.-v.  Conkling,  90  N.  Y.  116. 

14.  A  building  contract  provided  that  the  contractor  should  be  paid 
in  stated  instalments.  The  owner  paid  him  an  instalment  amounting  to 
20  per  ceiit.  of  the  whole  cost  of  the  building  before  such  instalment  was 
due.  What  effect  had  this  upon  the  liability  of  a  bondsman  for  the  con- 
tractor who  had  not  consented  to  such  payment? 

15.  A  offered  to  guarantee  Z  any  bills  that  X  might  contract  from 
time  to  time  in  the  future  up  to  $1,000.  After  X  had  purchased  $3,000  A 
died,  but  Z  gave  X  another  credit  of  $1,000  without  notice  of  A's  death. 
Afterward  Z  gave  X  another  credit  of  $5,000  with  knowledge  of  A's 
death.  What  rights,  if  any,  has  Z  with  respect  to  the  several  credits  un- 
der the  guarantee? 
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CHAPTER  LXIII. 

FIRE    INSURANCE. 

F orm-ation  of  the  Contract. 

§  1068.  In  general — Defined. — The  space  available  for  the  dis- 
cussion of  fire  insurance  is  somewhat  disproportionate  to  its  im- 
portance as  a  business  and  social  institution.  Wherever  accumu- 
lated wealth  is  found  this  forin  of  insurance  shields  the  invest- 
ments of  enterprise  and  the  homes  of  the  industrious  and  frugal. 
Without  it,  men  would  hesitate  to  bring  together  wealth  in  large 
enterprises,  and  thrift  would  be  exposed  to  the  risk  of  ruinous 
misfortune.  So  universal  has  the  practice  of  insuring  against  fire 
become,  that  the  man  is  now  regarded  as  exceedingly  reckless  and 
improvident  who  neglects  to  protect  himself  by  insurance  of  this 
kind. 

The  theory  of  property  insurance  is  simple.  Each  of  a  large 
number  of  persons  insured  contributes,  by  the  payment  of  com- 
paratively small  sums,  to  a  fund  out  of  which  any  of  their  num- 
ber who  may  suflfer  loss  may  obtain  indemnity,  the  loss  falling 
lightly  upon  the  many,  instead  of  heavily  upon  the  few.  Insur- 
ance does  not  avert  loss ;  it  merely  distributes  it. 

Fire  insurance  is  a  contract  by  one  called  the  insurer  or  under- 
writer to  indemnify  another  called  the  insured  or  assured,  for 
loss  or  danioi^c  occasioned  by  fire  during  a  specified  period. 

The  consideration  for  the  indemnity  is  called  the  "premium." 
The  written  contract  of  insurance  is  called  the  "policy."  The 
events  and  causes  insured  against  are  termed  "risks"  or  "perils." 
The  interest  of  the  insured  in  the  property  to  which  the  contract 
relates  is  called  the  "subject-matter"  and  sometimes  the  "risk." 

§  1069.  The  parties. — At  common  law  any  party  competent  to 
contract  could  enter  into  the  contract  of  insurance  on  either  side. 
This  is  still  so  in  the  absence  of  statute.     In  practice,  however, 

(482) 
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the  business  of  insuring  both  property  and  lives  is  in  the  hands 
of  incorporated  companies,  as  distinguished  from  individuals  and 
partnerships.  Of  the  organization,  powers  and  management  of 
such  corporations,  lack  of  space  forbids  us  to  treat. 

§  1070.  Form  of  the  contract — Construction. — The  contract 
of  fire  insurance  may,  in  the  absence  of  statute  or  charter  provi- 
sion, be  in  any  form,  and  may  be  oral  as  well  as  written.  Owing 
to  the  looseness  and  ambiguity  of  many  of  the  policies  in  use,  but 
chiefly  to  the  disposition  of  insurers  to  protect  themselves  with 
a  multitude  of  conditions,  exceptions,  and  limitations,  making  re- 
covery almost  impossible  in  the  face  of  a  contest,  the  legislatures 
of  most  states  have  made  obHgatory  upon  insurers  as  to  property 
within  the  state  the  use  of  a  prescribed  form  of  fire  policy  known 
as  the  "standard  fire  policy"  of  the  particular  state.* 

While  the  general  rules  of  construction  apply  to  policies  of  in- 
surance, they  are  construed  most  strongly  against  the  insurer  and 

'  Prior  to  the  enactment  of  laws  prescribing  standard  forms  for  fire 
insurance  policies  the  companies  framed  their  own  contracts.  Little  be- 
sides competition  tended  to  make  them  uniform.  The  pohcies  of  different 
companies  were  therefore  frequently  inconsistent  even  where  they  covered 
the  same  property  and  adjustments  in  such  cases  were  rendered  diiiScult, 
complicated  and  uncertain.  Many  of  the  clauses  were  inserted  solely  in 
the  interest  of  the  companies  and  were  unreasonably  numerous,  tech- 
nical and  difficult  to  understand  and  to  comply  with,  and  were  some- 
times printed  in  type  so  fine  that  they  could  hardly  be  read  without  the 
aid  of  a  magnifying  glass.  It  frequently  happened  that  a  party  insured 
on  the  face  of  the  policy  was  uninsured  by  the  terms  and  conditions  on 
the  back  of  it. 

These  were  the  chief  considerations  that  led  to  the  adoption  of  stand- 
ard policies.  Massachusetts  prescribed  the  first  standard  policy  in  1873, 
followed  by  New  York  in  1886,  and  most  of  the  other  states  have  adopted 
standard  policies  modeled  largely  upon  either  the  Massachusetts  or  the 
New  York  form.  The  provisions  of  these  policies  have  been  kept  con- 
stantly in  mind  in  preparing  the  present  edition  of  this  book. 

No  form  of  fire  policy  is  given  here  because  most  of  the  usual  clauses 
are  discussed  and  expired  local  policies  are  easily  obtainable. 

Failure  to  use  the  prescribed  form  of  policy  does  not  usually  render 
the  insurance  void.  Its  common  effect  is  to  subject  the  company  to  a 
fine  or  penalty,  or  to  a  forfeiture  of  its  license  or  charter,  or  to  prevent 
the  recovery  of  premiums,  or  both,  or  all  of  these  consequences  may  ensue. 
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u_  favor  of  the  insured,  even  where  a  standard  form  is  prescribed 
by  law. 

§  1071.  Oral  contracts  ot  insurance — Binding  slip. — Oral 
contracts  of  insurance  are  often  entered  into  where  the  object 
ot  the  parties  is  tO'  have  the  property  covered  temporarily  while 
a  written  policy  is  bemg  prepared,  or  the  company  is  investigat- 
ing the  risk  with  a  view  to  determining  whether  it  will  issue  or 
withhold  a  policy  thereon  for  the  ordinary  term.  Such  contracts 
are  probably  within  the  implied  power  of  the  general  agent  of 
an  insurance  company  to  make,  and  are  often  accompanied  by  a 
writing  called  a  binding  slip,  which  provides  for  insurance  for 
a  certain  limited  or  contingent  period.  Oral  contracts  of  and 
for  insurance  are  generally  understood  to  be  upon  the  terms  of 
the  standard  policy  or  the  policy  usually  issued  by  the  company.^ 

§  1072.  The  thing  or  interest  insured. — Where  the  insured 
has  no  interest  in  the  thing  insured,  the  policy  is  a  mere  wager, 
and)  as  such  is  void.  PoHcies  without  interest  violate  the  rules 
against  gaming,  and  are  contrary  to  the  very  principle  of  prop- 
erty insurance,  which  is  indemnity,  and  tempt  men  to  the  crim- 
inal destruction  of  their  property  in  fraud  of  insurers  and  to  the 
peril  of  neighbonng  owners. 

Insurable  -nf crest,  speaking  generally,  is  such  a  legal  or  equi- 
table mteresr  m  property  as  gives  the  insured  a  direct  pecuniary 
interest  in  its  preservation.  Of  course,  the  absolute  ownership 
of  an  unincumbered  title  is  sufficient.  But  it  may  be  less  than 
this.  A  mortgagor  has  an  insurable  interest  in  mortgaged  prop- 
erty up  to  the  value  of  the  buildings  thereon.  A  mortgagee  has 
an  insurable  interest  in  the  mortgaged  property,  and  so  has  a 
holder  of  a  mortgage  as  collateral  security.  So  of  a  partner  in 
partnership  pr'vperty :  a  mechanic's  licnholder;  a  bailee,  and  others 
having  a  liei-  upon  personal  property;  and  so  of  executors,  trus- 
tees, bailees  and  others  who  sustain  such  a  relation  to  the  prop- 
erty insured  that  they  are,  or  may  be,  answerable  over  in  case  it 
is  lost  or  destroyed.' 

Generally  as  to  oral  insurance  see  Biddle,  §  116,,  ^i  seq. 
"As  to  change  of  interest  see  post,  §   1074.    As  to  representations  and 
disclosure  touching  interest  see  post,  §  1090. 
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§  1073.  Same — Re-insurance, — One  who  has  insured  another 
has  himself  an  insurable  interest  which  will  enable  him  to  validly 
insure  himself,  in  turn,  against  loss  of  the  risk  insured.  His  ob- 
ject in  so  doing!  is  usually  to  get  rid  of  an  objectionable  risk  or 
to  close  out  his  business.  The  insurer  of  the  prior  insured  is 
called  a  re-insurer  and  his  contract  is  one  of  re-insurance.* 

A  policy  on  property  "lost  or  not  lost"  is  probably  valid,  even 
though  a  loss  had  already  occurred  provided  the  fact  was  un- 
known to  either  party  when  the  insurance  was  made. 

§  1074.  Alienation — Change  of  interest. — Insurance  against 
fire  is  a  contract  to  indemnify  the  insured  against  loss  or  damage 
occurring  to  his  interest  in  the  property  insured  during  a  given 
period.  If  he  parts  with  his  entire  interest  before  loss  there  is 
nothing  for  which  he  is  to  be  indemnified,  for,  having  nothing  to 
lose,  he  has  lost  nothing.  If  he  parts  with  only  a  portion  of  his 
interest,  the  insurance  is  valid  as  to  the  remainder,  unless  the 
policy  provides,  as  is  now  usual,  that  any  change  in  title  or  pos- 
session, whether  by  voluntary  transfer  or  by  legal  or  judicial 
process  or  decree,  shall  avoid  the  policy.^ 

§  1075.  The  premium. — The  premium  is  the  consideration 
upon  which  the  insurer  undertakes  the  risk.  Ordinarily,  in  the 
absence  of  a  special  agreement  to  the  contrary,  the  payment  of 
the  premium  and  the  delivery  of  the  policy  are  coincident.  And 
if  the  policy  contains  a  provision  that  it  shall  not  be  binding  until 
the  premium  is  paid  there  can  be  no  recovery  unless  it  is  paid,  or 
the  provision  is  waived  by  the  insurers.* 

§  1076.  The  peril  insured  against. — Ordinarily  the  policy  in- 
sures against  loss  or  damage  by  fire.  But  damage  caused  by  heat 
due  to  the  actual  burning  of  neighboring  property  is  a  loss  by 
fire.     Loss   by   an   explosion  alone,   unless   such   explosion   was 

'Post,  §  1117. 

"  The  effect  of  special  provisions  against  alienation  is  discussed  post, 
§  1093. 

"  Prepayment  of  the  premium  is  not  a  condition  of  fire  policies  now  in 
common  use.  The  company  is  sufficiently  protected  by  the  cancelation 
clause.    Post,  §  1102. 
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caused  by  fire,  is  not  a  loss  by  fire  ;  otherwise  where  the  explosion 
was  caused  by  fire. 

Damage  done  by  the  means  employed  to  put  out  fire  is  a  loss 
by  fire,  in  the  insured  or  neighboring  buildings.  The  policy  like- 
wise covers  damage  occasioned  by  the  prudent  removal  of  goods 
to  avoid  threatening  burning,  even  though  it  afterward  appears 
that  they  would  not  have  been  burned  had  they  remained.  A 
loss  by  lightning,  where  there  is  no  ignition,  is  not  a  loss  by  fire 
and  the  insured  can  not  recover,  unless  the  policy  also  insured 
against  loss  or  damage  by  lightning.'' 

§  1077.  Cause  of  fire — How  far  material. — In  the  absence  of 
special  provisions,  the  cause  of  the  fire  is  immaterial  so  long  as  it 
was  not  due  to  the  fraud  or  design  of  the  insured,  and  it  is  no  de- 
fense that  it  was  due  to  his  mere  negligence  or  that  of  his  serv- 
ants or  agents,  or  that  it  was  set  by  the  insured  when  insane.  If 
negligence  were  a  bar  to  recovery,  fire  insurance  would  afford 
us  little  protection.  Losses  due  to  mobs,  rioters,  or  military  or 
usurped  power,  are  commonly  excluded  from  the  risk.* 

§  1078.  Excepted  causes  of  loss. — Like  most  other  fire  policies 
the  standard  policy  contains  a  list  of  perils  for  which  the  insurer 
refuses  to  be  liable.  It  provides  in  substance  that  the  company 
shall  not  be  liable  for  loss  caused  directly  or  indirectly  by  inva- 
sion, insurrection,  riot,  civil  war  or  commotion,  or  by  militarv  or 
usurped  power,  or  by  order  of  any  civil  authority ;  or  by  theft,  or 
by  neglect  of  the  insured  to  use  all  reasonable  means  to  save  and 
preserve  the  property  at  and  after  a  fire  or  when  the  property  is 
endangered  by  fire  in  neighboring  premises;  or  (unless  fire  en- 
sues and  in  that  event  for  the  damage  by  fire  only)  bv  explosion 

'  The  fall  of  the  walls  of  an  adjacent  fire-damaged  building  whereby 
the  plaintiff's  building  was  crushed  was  held  a  direct  loss  or  damage  by 
fire  under  the  standard  policy,  thoiigh  it  took  place  seven  days  after  the 
fire  in  the  fallen  building  was  extinguished. 

'A  distinction  is  made  between  what  are  called  "hostile"  and  what  are 
called  "friendly"  fires.  Thus,  where  coffee  in  the  process  of  roasting  or 
sugar  in  the  process  of  refining,  is  overheated  and  spoiled,  the  loss  is 
due  to  a  friendly  fire  and  the  company  was  not  liable.  A  fire  is  hostile 
only  when  it  burns  in  a  place  or  manner  not  intended. 
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of  any  kind  or  lightning ;  but  liability  for  any  direct  damage  by 
lightning  may  be  directly  assumed.  Neglect  of  the  insured  to  use 
all  reasonable  means  to  save  and  preserve  the  property  has  been 
narrowly  construed  to  require  such  personal  neglect  as  will  show 
bad  faith  on  his  part. 

§  1079.  Warranties. — A  warranty  in  the  law  of  insurance  is  a 
stipulation  or  statement  inserted  or  referred  to  in,  and  made  a 
part  of,  an  insurance  policy,  upon  the  truth  or  performance  of 
which  the  validity  of  the  contract  depends. 

§  1080.  Distinguished  from  representation. — A  representa 
tion  differs  from  a  warranty  in  several  respects.  A  representa- 
tion is  not  a  part  of  the  policy,  but  merely  a  statement  leading  up 
to  it  and  tending  to  induce  the  insurer  more  readily  to  accept  thf 
risk.  In  order  to  avoid  the  policy  it  must  be:  (i)  False: 
(2)    Material. 

If  a  statement  or  undertaking  be  a  warranty,  however,  the 
right  of  the  insured  to  recover  depends  upon  its  strict  and  literal, 
or  at  least  substantial,  truth  or  performance.  The  materiality 
of  every  warranty  is  settled  in  advance,  and  it  cannot  be  shown 
by  the  insured  that  it  was  immaterial  or  wholly  disconnected 
from  the  cause  of  the  loss." 

§  1081.  What  constitutes  a  warranty. — It  is  impossible  to 
formulate  any  general  rule  whereby  to  determine  whether  a  state- 
ment of  the  insured  is  a  warranty  or  not.  It  must  be  contained 
in  the  policy,  however,  or  referred  to  in  it,  and  made  a  part 
thereof.  Statements  contained  in  a  separate  instrument  may  be 
made  warranties  by  reference,  provided  the  intention  to  make 
them  such  is  clearly  expressed.  Commonly,  statements  contained 
in  the  application  are  regarded  as  warranties  where  they  are  re- 
ferred to  in  and  declared  to  be  such  by  the  terms  of  the  policy 
itself.    Unless  so  referred  to  and  made  a  part  of  the  policy,  how- 

°The  harsh  common-law  doctrine  of  warranty  has  undergone  stat- 
utory changes  in  some  states.  The  most  common  provision  in  substance 
is  that  a  breach  of  warranty  shall  not  avoid  the  policy  unless  it  was 
material  or  contributed  to  the  loss.  See  statutes  in  Ga.,  la.,  Md.,  Ky., 
Mich.,  Minn.,  Mo.,  N.  H.,  Ohio,  Pa.,  Va.  and  Wis. 
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ever,  they  are  not  warranties  but  representations  at  most,  and  the 
poHcy  will  be  affected  by  their  falsity  only  when  they  are  mate- 
rial to  the  risk. 

In  cases  of  doubt,  the  courts  lean  toward  construing  a  state- 
ment or  stipulation  as  a  representation  rather  than  a  warranty. 

§  1082.  Kinds  of  warranties. — Warranties  are:  (i)  express, 
(2)  implied,  (3)  affirmative,  or  (4)  promissory. 

An  express  warranty  is  a  stipulation  inserted  in  writing  on  the 
face  of  th€  policy,  or  made  a  part  of  it  by  reference  therein  to 
some  other  paper  in  which  it  is  contained. 

Implied  ivarranties  are  peculiar  to  marine  insurance.^" 

Affirmative  zvarraiitics  are  such  as  allege  the  existence  at  the 
time  of  the  insurance  of  a  particular  fact,  as  that  the  property  is 
unincumbered,  or  in  good  repair. 

Promissory  warranties  are  those  which  require  that  the  insured 
shall  do  or  omit,  or  cause  to  be  done  or  omitted,  some  specified 
thing  after  the  policy  has  attached,'^  as,  that  the  premises  shall 
be  watched  at  night,  or  certain  other  specified  precautions  taken. 

§  1083.  Representations. — A  representation  is  a  statement  in- 
cidental to  the  contract,  touching  some  fact  relative  thereto,  and 
upon  the  faith  of  zvhich  the  contract  is  or  may  have  been  entered 
into.  If  false,  it  is  called  a  misreprese:itation,  and  a  misrepre- 
sentation, if  material,  avoids  the  contract'  vvhether  the  insured 
knew  it  to  be  false  at  the  time  he  made  it  Ji  not.  If  immaterial, 
the  policy  is  unaffected. 

§  1084.  Materiality. — A  representation  is  material  when  it  is 
of  such  a  nature  that  it  would  probably  induce  an  insurer  of  or- 
dinary prudence  to  take  the  risk,  or  to  take  it  at  -.'.  lower  rate  of 
premium  than  he  otherwise  would.  From  this,  it  follows  that 
statements  relating  to  the  construction,  location,  uses,  character, 
title  and  value  of  the  risk  are  usually,  if  not  always,  material. 
So,  too,  of  the  answers  of  the  applicant  to  direct  and  specific  ques- 
tions. And  an  answer  apparently  complete  may,  if  incomplete, 
avoid  the  policy,  as  where  the  insured  is  asked  if  the  property 

^"Post.  §  1142. 

"  See  May  on  Ins.,  §  1S7. 
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is  incumbered  and  his  answer  reveals  but  one  mortgage,  whereas 
there  are  two.  But  if  he  answers  the  same  question  merely  by  , 
"yes,"  without  stating  the  amount  of  the  incumbrance,  the  issue 
of  a  policy  without  further  inquiry  waives  the  omission  to  state 
the  amount  of  the  incumbrances.  Representations  need  not  be 
strictly  and  literally  true.  If  they  are  substantially  true,  the 
policy  is  valid. ^^  No  representation  as  to  mere  belief,  expecta- 
tion or  intention,  will  avoid  the  policy  unless  fraudulently  made, 
or  unless  it  amounts  to  a  warranty. 

§  1085.  Concealment. — The  insurer  has  a  right,  in  deciding 
whether  or  not  to  accept  the  risk  at  all  and  upon  what  terms,  to 
know  the  whole  truth,  and  a  wilful  withholding  or  suppression 
of  a  material  fact  by  the  insured  is  ordinarily  tantamount  to  a 
false  representation,  both  in  its  moral  nature  and  legal  effect. 
Such  suppressing  or  withholding  is  termed  concealment. 

§  1086.  What  need  not  be  disclosed. — As  the  questions  here 
are  somewhat  vexed  and  complicated,  we  can  perhaps  clear  the 
way  to  ascertain  what  must  be  communicated,  by  ascertaining 
and  putting  aside  what  need  not  be  disclosed  by  the  insured,  at 
least  in  the  absence  of  inquiry.    These  things  are : 

(i)  Facts,  however  material,  of  which  the  insurer  knows,  or 
which  in  the  exercise  of  ordinary  care  he  ought  to  know,  and  of 
which  the  insured  does  not  know  or  have  reason  to  believe  him 
to  be  ignorant. 

(2)  Facts,  however  material,  which  have  arisen  or  transpired 
or  come  to  the  knowledge  of  the  insured  after  the  contract  was 
made,  even  though  the  policy  has  not  been  delivered. 

(3)  Facts  that  lessen  the  risk.  But  concealment  of  a  matter 
specially  inquired  about  is  fatal  though  really  immaterial. 

(4)  Facts  covered  by  a  warranty. 

§  1087.  What  must  be  disclosed. — In  marine  insurance  every 
fact  known  to  the  insured,  or  which  he  may  reasonably  be  pre- 
sumed to  know,  and  which  he  knows  or  ought  to  know  to  be  ma- 
terial to  the  risk,  must,  with  the  exceptions  above  stated,  be  dis- 
closed.    A  failure  to  disclose  them,  whether  by  design  or  not, 

"  For  examples  of  fatal  misrepresentations,  see  May  on  Ins.,  §  188  A. 
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will  avoid  the  policy.  Whether  the  same  strict  rule  applies  to 
fire  and  life  insurance  does  not  seem  clear,  and  it  seems  to  be  law 
that  a  failure  to  communicate  a  material  matter  about  which  no 
inquiry  has  been  made  will  not  avoid  the  policy  in  the  absence  of 
a  fraudulent  intent,  unless,  perhaps,  the  facts  in  question  are  un- 
usual and  at  the  same  time  material,  and  such  as  the  insured 
knew,  or  ought  in  reason  to  have  known,  to  be  such,  and  the  in- 
surer neither  knew  nor  had  reasonable  means  of  knowing  them, 
or  could  not  reasonably  be  expected  to  anticipate  them  as 
grounds  for  specific  inquiries. 

§  1088.    Concealment  or  misrepresentation  by  agent. — If  one 

effect  insurance  upon  his  property  through  an  agent  duly  author- 
ized, he  is  bound,  in  general,  by  his  representations  or  conceal- 
ments in  the  same  manner  and  to  the  same  extent  as  if  he  had 
acted  in  person. 


CHAPTER  LXIV. 

SPECIAL   PROVISIONS   OF   THE   POLICY. 

§  1089.  In  general. — The  modern  contract  of  fire  insurance, 
where  legislation  has  not  interfered,  bristles  with  various  condi- 
tions and  stipulations,  many  of  which  are  just  and  proper  and 
should  be  retained,  while  others  operate  to  give  the  insurer  an 
undue  advantage  over  the  insured,  and  should,  perhaps,  be  pro- 
hibited by  law.  They  may  or  may  not  amount  to  warranties  or 
representations ;  they  may  be  waived  or  not  waived. 

They  may  be  conveniently  divided  into  two  general  classes, 
which  will  be  examined  in  order : 

( 1 )  Those  relating  to  matters  prior  to  the  loss  and  inserted  for 
the  purpose  of  defining  and  determining  the  limits  of  the  risk. 

(2)  Those  which  relate  to  matters  occurring  or  steps  to  be 
taken  after  the  loss,  for  the  purpose  of  establishing  and  adjusting 
it  and  recovering  therefor. 

§  1090.  Of  title  and  incumbrances. — The  insured  is  not  bound, 
as  a  general  rule,  to  disclose  the  precise  nature  of  his  title  unless 
requested.  But  all  inquiries  as  to  title  and  incumbrances  must  be 
accurately  answered.  Ordinarily  the  statements  of  the  insured, 
as  to  title  and  incumbrances,  are  made  a  part  of  the  policy  and 
are  warranties,  and  their  falsity  will  avoid  it.  The  common  pro- 
vision is  that,  "if  the  interest  of  the  insured  be  any  other  than 
the  entire,  unconditional  and  sole  ownership  of  the  property  for 
the  use  and  benefit  of  the  insured,"  or  "be  not  absolute,"  or  "be 
incumbered,"  it  must  be  so  represented  to  the  company  and  ex- 
pressed in  the  policy,  otherwise  the  policy  shall  be  void.  In  such 
case  the  true  title  or  interest  must  be  disclosed  and  stated  in  the 
policy.^ 

'A  buyer  in  possession  under  a  conditional  contract  of  sale  whereby 
the  title  remains  in  the  seller  until  the  entire  purchase  price  is  paid,  is 

(491) 
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§  1091.  The  insured. — Where  a  single  party  is  distinctly 
named  as  insured,  no  difficulty  arises  in  determining  who,  if  any 
one,  is  entitled  to  enforce  the  policy.  But  if  the  policy  is  made 
in  favor  of  several  joint  owners  or  an  agent  for  an  undisclosed 
principal,  or  in  favor  of  "whom  it  may  concern,"  the  question 
becomes  more  complicated.  In  the  last  case  any  person  who  can 
show  himself  to  have  had  an  insurable  interest  at  the  time  of  loss, 
and  to  have  been  within  the  contemplation  of  the  parties  at  the 
time  of  making  the  contract,  is  entitled  to  its  benefits. 

§  1092.  The  property. — The  property  must  be  described  with 
sufficient  accuracy  to  identify  it.  Yet  it  is  sufficient  that  it  be 
identified  with  reasonable  accuracy,  though  if  the  description 
amount  to  a  warranty,  less  than  a  wholly  wrong  description  may 
be  fatal.  So,  a  misdescription  may,  if  it  materially  affects  the 
risk,  amount  to  a  misrepresentation,  and  avoid  the  policy  on  that 
ground.  Often  the  insured  is  required  to  warrant,  on  penalty  of 
forfeiture,  that  his  description  of  the  surroundings,  the  relation 
of  the  risk  to  neighboring  buildings,  and  its  exposure  to  risk  from 
other  sources,  is  full  and  true.  If  he  fails  to  make  such  a  descrip- 
tion he  must  take  the  consequences  of  any  real  and  substantial 
omission  or  inaccuracy. 

§  1093.  Alienation — Change  of  title. — If  the  property  insured 
is  sold,  the  rights  of  the  insured  against  the  company  do  not  pass 
to  the  purchaser,  and  the  policy  ceases  to  be  a  protection  either 
to  the  vendor  or  the  vendee.  If  only  a  part  and  not  all  of  the  in- 
terest of  the  insured  is  aliened  any  interest  that  he  retains  is  pro- 
tected unless  there  be  a  clause  in  the  policy,  and  there  often  is, 
forbidding  any  alienation  or  change  of  interest,  whether  by  vol- 
untary transfer  or  by  legal  process  or  judicial  decree,  without  the 
consent  of  the  insurer.  In  the  absence  of  such  a  clause  a  contract 
to  convey  or  the  levy  of  an  execution  is  not  an  alienation,  other- 
wise it  is,  and  the  same  is  true  of  a  mortgage.^ 

not  an  entire  unconditional  and  sole  owner  and  the  policy  is  void  unless 
the  character  of  his  interest  is  disclosed. 

'  Change  of  title  by  death  does  not  avoid  the  policy.  The  standard 
policy  expressly  so  provides,  and  further  permits  "change  of  occupants 
without  increase  of  hazard." 
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§  1094.  Assignment  of  the  policy. — A  policy  against  fire  is 
not  assigrable  without  the  consent  of  the  company,  even  where, 
unlike  the  standard  policy,  it  contains  no  clause  forbidding.  If  the 
insured  conveys  the  property  and  assigns  the  policy  with  the  con- 
sent of  the  company,  a  new  contract  arises  between  the  insurer 
and  the  assignee,  which  cannot,  as  a  general  rule,  be  defeated  by 
any  acts  of  the  assignor  prior  to  the  assignment,  whether  such 
acts  were  known  to  the  company  at  the  time  of  the  assignment  or 
not.  After  loss  the  amount  due  under  the  policy  is  a  mere  debt 
due  the  insured  which  he  may  assign  without  the  consent  of  the 
company,  and  even  in  the  face  of  a  clause  prohibiting,  subject 
however,  to  any  equities  of  defense. 

Where  the  policy  provides  for  written  consent  to  assignment 
a  mere  oral  promise  by  the  agent  to  give  such  assent  is  of  nn 
effect. 

§  1095.  Alteration — Change  of  risk. — Fire  policies  commonly 
prohibit  any  alteration  or  change  in  the  use  or  occupation  of  the 
premises  so  as  to  increase  the  risk,  without  notice  to  and  consent 
of  the  company.  Whether  there  has  been  such  a  change,  and  if 
so,  whether  it  was  material,  is  usually  for  the  jury  to  decide.  If 
there  has  been  a  material  change,  the  policy,  by  virtue  of  this 
clause,  is  void,  though  the  fire  was  due  to  some  other  cause.  If 
the  policy,  as  is  often  the  case,  contains  a  classified  '1st  of  haz- 
ards, and  the  risk  in  question  belongs  to  a  less  hazardous  class 
when  the  policy  is  issued,  or  expressly  prohibits  the  use  to  which 
the  property  was  put,  without  reference  to  increase  of  risk,  the 
policy  is  void  without  regard  to  the  question  of  materiality  or 
the  origin  of  the  fire.  In  the  absence  of  such  provisions  a  use  and 
occupation  increasing  the  risk  bars  recovery  only  where  it  caused 
the  loss.^ 

§  10960  Other  insurance. — It  is  noi.v  generally  provided  that 
the  policy  shall  become  void,  if  the  insured  shall,  without  the 
consent   of  the  insurer   indorsed   on   the  policy,  procure   othei 

'In  marine  insurance  there  is  an  implied  stiputatior  that  the  vesse) 
shall  not  deviate  from  the  usual  course  of  the  voyage  insui  ed  or  unreason- 
ably delay  in  prosecuting  it.  Deviation  to  avoid  peril,  .-.ecure  necessan 
repairs  or  to  save  life  does  not  avoid  the  policy. 
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insurance  upon  the  subject-matter  whether  valid  or  not.  Such 
a  provision  is  valid.  Its  object  is  to  prevent  overinsurance  and 
its  attendant  risk  to  the  insurer.  This  clause  does  not  apply  to 
the  successive  insurance  of  the  interests  of  several  persons  in  the 
same  property.  The  common  form  of  assent  to  other  insurance 
is  by  an  indorsement  on  the  policy,  thus :  "Other  insurance  per- 
mitted without  notice." 

§  1097.  Vacancy. — The  common  stipulation  that  if  the  prem- 
ises become  vacant  or  unoccupied  without  the  consent  of  the  com- 
pany indorsed  on  the  policy,  it  sliall  be  void,  is  valid,  and  upon  its 
breach  the  company  may  defend  without  regard  to  increase  of 
risk  or  cause  of  loss.  Vacancy  means  substantial  vacancy  and 
disuse  of  the  premises,  and  not  mere  temporary  absence  of  the 
family  or  occupants. 

§  1098.  Neighboring  buildings — Increase  of  risk. — It  is  often 
provided  that  the  policy  shall  be  void  if  the  risk  is  increased  by 
the  erection  of  neighboring  buildings.  In  the  absence  of  such  a 
provision  the  policy  is  not  affected  by  the  erection  or  alteration 
of  other  structures,  though  the  risk  be  thereby  increased,  .unless 
there  be  a  continuing  warranty  as  to  the  state  of  the  surround- 
ings. But  if  the  insured  has  agreed  to  give  notice  of  an  increase 
of  risk  from  any  cause,  he  is  bound  to  notify  the  company  of  an 
increase,  by  reason  of  the  erection  of  adjacent  buildings.  The 
standard  policy  is  void  if  the  hazard  be  increased  by  any  means 
within  the  control  or  knowledge  of  the  insured.  This  does  not 
refer  to  mere  temporary  or  isolated  negligent  acts.  It  refers  to 
what  permanently  or  for  a  considerable  time,  increases  the  risk. 
The  use  of  a  gasoline  torch  for  the  period  of  a  month,  in  burning 
off  old  paint,  was  regarded  as  an  increase  of  risk. 

§  1099.  Builder's  risk. — A  common  clause  is  known  as  "Build- 
er's Risk,"  and  usually  reads  as  follows :  "The  working  of  car- 
penters, roofers,  tin  smiths,  gasfitters,  plumbers  or  other  mechan- 
ics, in  building,  altering  or  repairing  the  premises  named  in  this 
policy  will  violate  the  same,  unless  permission  for  such  work  be 
indorsed  hereon,  except  in  dwelling-houses  only,  where  five  days 
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are  allowed  in  any  one  year  for  incidental  repairs  without  notice 
or  indorsement."    This  clause  has  its  stipulated  effect. 

§  1100.  Use  and  occupation. — The  modern  fire  policy  contains 
various  provisions  as  to  the  use  and  occupation  of  the  premises, 
and  the  storage  of  paints,  oils,  gasoline,  gunpowder  and  other  in- 
flammable or  explosive  substances.  The  questions  presented  un- 
der these  clauses  and  the  clauses  against  increase  of  risk  are 
many  and  interesting.  Many  of  them  turn  upon  the  conflict  be- 
tween the  written  and  printed  clauses  of  the  policy,  and  if  the 
written  portions  expressly  describe  the  property  insured  as  of  a 
certain  kind,  the  policy  will  not  be  avoided  by  a  printed  clause  ex- 
pressly prohibiting  the  keeping  of  goods  of  that  kind.  And  it  is 
generally  held  that  the  use  of  such  materials  as  are  ordinarily  or 
necessarily  used  in  the  business,  the  stock  and  materials  of  which 
are  expressly  covered  by  the  policy,  will  not  avoid  it,  though  by 
the  printed  clauses  the  keeping  or  use  of  such  materials  is  prohib- 
ited.* 

The  standard  policies  usually  provide  that  if  the  property  be 
a  manufacturing  establishment  and  be  operated  in  whole  or  in 
part  after  ten  o'clock  at  night,  or  cease  to  be  operated  for  ten 
consecutive  days,  the  policy  shall  be  void.  It  is  sufficient  to  avoid 
the  policy  under  this  clause  that  any  substantial  part  of  the  work 
of  manufacture  be  prosecuted  after  ten  o'clock.  Where  a  sawmill 
was  shut  down  for  more  than  ten  days  on  account  of  low  water, 
the  policy  was  still  valid. 

§  1101.  Location  of  property — Removal. — If  personal  prop- 
erty is  described  as  contained  in  a  particular  house  or  building, 
the  description  of  locality  is  usually  construed  as  a  continuing 
warranty,  and  the  property  is  not  covered  when  moved  to  some 
other  locality.^ 

*  Further  on  this  subject  see  May  on  Ins.,  §  232,  et  seq. 

"But  a  seal-skin  dolman  was  held  covered  while  at  a  furrier's  for  re- 
pairs, though  described  as  "contained"  in  a  certain  dwelling-house,  and 
the  risk  was  greater  at  the  shop  than  at  the  house,  and  a  similar  excep- 
tion is  recognized  in  the  case  of  horses,  vehicles  and  the  like,  the  use, 
preservation  or  health  of  which  requires  a  temporary  absence  from  the 
place  mentioned  in  the  description. 


495  Commercial  Law.  §  1102 

§  1102.  Cancelation. — The  standard  fire  policy  in  common 
use  provides  in  substance  that  it  may  be  cancelled  at  any  time 
upon  five  days'  notice  by  either  party,  and  that  the  premium,  less 
the  customary  short  rate,  shall  be  returned  upon  surrender  of  the 
policy.  Under  the  clause  the  right  of  either  party  to  a  cancella- 
tion is  absolute.  Motives  have  nothing  to  do  with  the  matter. 
Notice  of  election  to  cancel  must  be  clear  and  explicit,  however, 
though  the  rf:urn  of  the  policy  is  not  necessary,  save  for  the  re- 
covery of  unearned  premiums. 


CHAPTER    LXV. 

THE  LOSS  AND   PROCEEDINGS  AFTER  LOSS. 

§  1103.  Notice  and  proofs  of  loss. — Numerous  requirements 
are  always  found  in  fire  policies  touching  notice  of  the  loss  and 
the  proofs  thereof,  so  framed  and  interpreted  that  a  substantial 
compliance  therewith,  unless  waived  by  the  insurer,  becomes  a 
condition  precedent  to  recovery.  Their  object  is  to  protect 
the  insurers  from  fraud  and  imposition  by  giving  them  an  op- 
portunity promptly  to  investigate  the  circumstances  surround- 
ing the  loss.  Actual  damage  to  the  insurer  is  immaterial  where 
these  provisions  have  not  been  complied  with.  Non-compliance 
absolutely  defeats  the  policy  at  the  election  of  the  insurer,  where 
compliance  is  possible  and  has  not  been  waived.  For  this  reason 
the  insured  should,  as  soon  as  possible  after  loss,  procure  his 
policies,  examine  their  contents,  and  proceed  promptly  to  give 
the  notice,  make  the  proofs,  and  do  any  other  acts  therein  re- 
quired, strictly  as  provided. 

§  1104.  The  time  of  notice  and  proofs  of  loss. — The  time  for 
giving  notice  and  submitting  proofs  of  loss  is  often  fixed  by  the 
policy  at  a  certain  number  of  days  or  months  after  loss  occurs. 
Unless  waived,  the  notice  and  proofs  must  be  given  and  made 
within  the  time  fixed,  or  no  recovery  can  be  had.  But  the  notice 
is  often  required  to  be  given  "immediately,"  or  "forthwith,"  or 
"at  once."  None  of  these  phrases  are  construed  literally, 
but  as  requiring  due  diligence  merely  in  view  of  all  the  circum- 
stances of  the  case.^ 

§  1105.  Notice — To  whom  given — Form. — If  notice  is  simply 
required  to  be  given  to  the  company,  notice  to  a  local  agent  au- 

'  Statutes  in  several  states  control  the  construction  of  policies  oa 
this  point 

(497) 
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thorized  to  issue  policies  and  adjust  losses  is  sufficient;  if 
notice  is  required  to  be  given  to  a  specified  officer  of  the  company 
compliance  must  be  shown.  The  fact  that  the  company  knows 
of  the  loss  does  not  excuse  the  stipulated  notice.  If  written  no- 
tice is  stipulated  for  in  the  policy,  verbal  notice  is  insufficient, 
unless  waived.  The  following  form  of  notice  would  ordinarily 
suffice : 

Notice  to  a  Fire  Insurance  Company  of  Claim  for  Loss  or 
Damage  by  Fire. 

To  the  Fire  Insurance  Company  of  ." 

/  hereby  give  you  notice  that  on  the  day  of  ,  the 

house  No.  ■ ■ ,  on  street,  in  the   Town  of  , 

which  is  insured  by  you  under  Policy  No.  ,  was  totally  de- 
stroyed by  fire  (or  several  articles  specified  in  the  inventory  annexed 
hereto  which  are  insured  by  you  under  Policy  No.  ),  were  de- 
stroyed  or   damaged   by   fire  and  I  estimate   the   amount   of  the  loss  at 

dollars  (or  at  the  sums  specified  in  said  inventory)  and  I  claim 

payment  of  the  sum  of  dollars,  being  the  amount  required  to 

make  good  the  loss  covered  by  said  policy. 

(Signature  of  Owner.) 

§  1106,  Proofs  of  loss — Form  and  contents. — In  addition  to 
notice  of  loss,  fire  policies  usually  require  a  sworn  statement  by 
the  insured,  setting  forth,  ordinarily,  the  interest  of  the  insured, 
the  nature  and  value  of  the  property  destroyed,  the  cause  of  the 
fire,  if  known,  and,  frequently,  a  full  and  particular  statement  or 
account  of  the  property  injured  or  destroyed,  together  with  the 
cash  value  of  each  item,  and  a  list  or  description  of  other  policies, 
if  any,  on  the  same  property.  Compliance  with  these  provisions 
is  a  condition  precedent  to  recovery  whenever  compliance  is  pos- 
sible, unless,  of  course,  there  has  been  a  waiver  by  the  company. 

§  1107.  Other  steps  after  loss. — If  a  fire  occur  it  is  the  duty  of 
the  insured  under  many  policies  to  separate  the  sound  from 
the  damaged  property  forthwith,  to  make  an  inventory  stating 
cost  of  each  article  and  amount  claimed  thereon,  and  to  exhibit 
the  remains  of  the  property  to  the  insurer.  These  conditions  are 
meant  for  tlie  protection  of  the  insurer  against  fraud  and  must 
be  complied  with,  but  are  fairly  construed  to  require  only  what  is 
reasonable  and  possible.     It  has  been  held,  however,  under  the 
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provision  requiring  that  the  remains  of  the  property  be  exhibited 
to  the  insured  that  a  sale  of  the  undamaged  part  of  it  before  ex- 
hibiting it  to  the  insurer  avoids  the  policy.^ 

The  duty  to  protect  from  further  damage  is  almost  always  de- 
clared in  the  policy.  Whether  the  insured  has  been  guilty  of 
neglect  in  this  regard  is  commonly  for  a  jury  to  determine. 

Generally,  if  the  insurer  requires  it,  the  insured  must  furnish 
various  sworn  statements  or  verified  plans  and  specifications. 
If  the  policy  requires  the  certificate  of  the  nearest  notary  or  mag- 
istrate not  related  to  the  insured  or  interested  in  the  loss,  the  cer- 
tificate of  the  nearest  competent  officer  who  consents  to  act  is 
sufficient. 

§  1108.  Fraud  and  false  swearing. — Most  policies  contain  a 
provision  that  any  fraud  or  false  swearing,  touching  the  prop- 
erty lost  or  its  value,  shall  render  them  void.  This  is  given  its 
stipulated  effect.  But  a  mere  innocent  misstatement  or  overesti- 
mate will  not  prevent  a  recovery.  There  must  be  a  wilful  mis- 
statement of  a  material  matter,  with  intent  to  deceive  the  com- 
pany. 

§  1109.  Waiver  and  estoppel. — Insurers  may,  and  often  do, 
by  words  or  conduct,  place  themselves  in  such  a  position  that  they 
cannot  take  advantage  of  a  breach  of  warranty,  misrepresentation 
or  concealment,  or  avail  themselves  of  a  breach  of  some  other 
condition  of  the  policy.  In  such  cases  they  are  said  to  have 
waived  the  cause  of  invalidity,  or  to  be  estopped  to  assert  it.^ 

§  1110.  Known  cause  of  invalidity  at  issue  of  policy. — If  the 
insurer,  having  full  knowledge  of  facts  upon  which  a  defense 
may  be  based,  nevertheless  delivers  the  policy,  he  cannot  after- 
ward set  up  such  facts  as  a  ground  of  avoidance.  To  permit  him 
to  do  so  would  be  to  sanction  a  fraud.  Thus,  issuing  a  policy 
with  knowledge  of  misrepresentations,  or  a  breach  of  warranty, 
or  of  other  insurance,  or  of  the  vacancy  of  the  premises  in  con- 

'92  Wis.  510. 

'  Like  most  courts  it  may  regard  the  terms  waiver  and  estoppel  as 
practically  synonymous. 
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tr97ention  of  the  term  of  the  poUcy,  has  been  held  a  waiver  of 
■^"fenses  based  upon  these  grounds. 

§  1111.  Facts  arising  during  currency  of  risk. — Ordinarily,  if 
<he  insurer  with  full  knowledge  of  facts  arising  since  the  issue 
of  a  policy,  treats  it  as  valid,  as,  by  the  receipt  of  premiums,  by 
consent  to  its  assignment,  by  levying  assessments  thereon,  or  in 
any  other  way,  he  cannot  afterward  assert  such  facts  to  avoid  the 
payment  of  a  loss. 

§  1112.  Conduct  after  loss — Waiver  of  notice  and  proofs  of 
loss. — If  the  insurer,  immediately  after  loss,  denies  all  liability, 
this  is  a  waiver  of  notice  and  proofs  of  loss,  and  any  delects  in 
the  notice  or  proofs  are  waived  where  the  insurer  bases  his  re- 
fusal to  pay  on  other  grounds.  Refusal  by  the  company  to  send 
blanks  for  proofs  of  loss  has  been  held  a  waiver  of  such  proofs. 
Failure  to  notify  the  insured  promptly  of  defects  in  his  proofs  of 
loss  is  a  waiver  of  such  defects.  A  general  objection  is  insuffi- 
cient ;  specific  defects  should  be  pointed  out  in  time  to  enable  the 
insured  to  correct  them.  An  objection  on  account  of  specific  de- 
fects is  a  waiver  of  all  other  defects. 

§  1113.  The  loss  and  its  adjustment. — Fire  insurance  is  a  con- 
tract of  indemnity  for  the  immediate,  not  the  remote  consequences 
of  the  peril  insured  against,  provided  such  loss  does  not  exceed 
the  amount  specified  in  the  policy.  Adjustment  then  is  the  ascer- 
taining of  the  amount  of  indemnity  to  which  the  insured  is  enti- 
tled. The  loss  may  be  partial  or  total.  It  is  total  in  the  case  of 
goods  when  they  are  wholly  destroyed  or  are  rendered  worthless. 
It  is  total  in  the  case  of  a  building  when  it  is  rendered  wholly 
unfit  for  use  as  a  building,  however  valuable  the  materials 
may  be. 

§  1114.  Same — Valued  and  open  policies. — A  policy  is  either 
valued  or  open. 

A  valued  policy  is  one  which  both  the  property  insured  and  the 
amount  payable  in  case  of  loss  are  fixed,  and  which  binds  the 
insurer  to  pay  the  whole  sum  insured  in  case  of  total  loss.  Thus, 
a  policy  for  $3,000  on  the  brick  store,  etc.,  valued  at  $3,500  is  a 
valued  policy.    In  the  absence  of  fraud  or  mistake,  the  valuation 
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fixed  in  the  policy  is  conclusive  on  the  insurer,  and  he  cannot 
show  in  case  of  total  loss  that  the  property  was  in  fact  worth  less 
than  the  amount  stipulated.'' 

An  open  policy  is  one  where  the  value  of  the  property  insured 
is  not  fixed  in  advance  by  the  policy,  but  is  left  to  be  ascertained 
after  loss.  The  policy  is  not  valued  because  the  amount  up  to, 
but  not  beyond  which  the  insured  is  to  be  liable,  is  stated  in  the 
policy.  Such  amount  is  always  stated.  Whether  a  policy  is  to 
be  regarded  as  open  or  valued  depends  upon  the  intention  of  the 
parties.  The  words  "valued  at,"  following  the  description  of  the 
property,  are  usually  conclusive  that  the  policy  is  a  valued  one. 

§  1115.  Shifting  risk  anc^  floating  policies. — Where  the  stock 
of  a  manufacturer  or  merchant  is  insured,  it  is  understood  that 
the  stock  is  to  be  manufactured,  sold,  and  replaced  by  other  prop- 
erty of  the  same  kind.  This  is  called  a  shifting  risk  and  the  policy 
a  floating  one.  Under  it  recovery  may  be  had  with  respect  to 
whatever  stock  may  be  on  hand  when  the  loss  occurs  without  ref- 
erence to  what  comprised  such  stock  when  the  policy  was  made. 

§  1116.  Indemnity — How  measured. — Unless  the  policy  is 
valued  the  insured  is  only  entitled  to  his  actual  loss,  provided  it 
does  not  exceed  the  amount  specified  in  the  policy.  Loss  of  ex- 
pected profits,  due  to  the  interruption  of  business  by  the  fire  can- 
not be  recovered  unless  such  profits  are  expressly  insured. 

The  fair  cash  value  of  the  property  destroyed  at  the  time  of 
loss  is  the  ordinary  measure  of  recovery.  If  the  goods  have  been 
injured,  but  not  destroyed,  then  the  difference  between  their  value 
in  the  sound  and  damaged  state  may  be  recovered.^ 

'  In  nearly  half  of  our  states  are  what  are  known  as  valued  policy 
acts,  which  make  invalid  such  clauses,  even  in  the  standard  policies,  as 
provide  for  ascertaining  the  value  of  real  property  (buildings)  totally 
destroyed,  for  arbitration  in  case  of  total  loss,  and  for  repairing  or  re- 
building under  certain  conditions.  The  protection  of  these  statutes  can- 
not be  waived  by  the  insured. 

'  The  doctrine  of  constructive  total  loss  and  abandonment  are  peculiar 
to  marine  insurance.  Under  this  doctrine  the  insured  may,  if  the  loss 
exceeds  a  certain  proportion  of  the  value  of  the  property,  abandon  it  to 
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§1117.  Reinsurer — Measure  of  liability. — An  insurer  who 
has  reinsured''  the  risk  with  respect  to  which  a  loss  occurs,  and 
who  has  paid  such  loss,  may  recover  against  the  reinsurer  the 
amount  which  he  has  actually  paid,  provided  he  has  paid  no  more 
than  he  was  legally  liable  to  pay. 

§  1118.  Double  insurance. — Commonly  there  are  several  poli- 
cies upon  the  same  risk,  provided  it  is  very  valuable,  in  which 
case  they  will  contain  one  of  two  provisions : 

(i)  That  the  insurer  shall  be  liable  only  so  far  as  the  risk  is 
not  covered  by  other  and  prior  insurance,  in  which  case  the  sec- 
ond or  subsequent  insurer  is  liable  only  for  what  is  not  covered 
by  prior  policies,  and  then  only  up  to  the  amount  fixed  by  the 
contract ;  or, 

(2)  That  if  there  be  other  insurance  upon  the  same  interest 
or  risk,  the  insurer  shall  be  liable  only  for  that  proportion  of  the 
loss  that  his  policy  bears  to  the  whole  amount  of  insurance  in 
force  at  the  time  of  loss.  This  last  is  the  common  provision  and 
is  found  in  the  standard  policies  which  provide  that  the  loss  shall 
be  prorated  between  all  the  policies  on  the  risk  whether  valid  or 
not,  and  whether  the  several  companies  be  solvent  or  insolvent. 

§  1119.  Subrogation. — If  property  insured  is  destroyed  by  the 
wilful  or  negligent  act  of  a  third  person,  the  company  will,  upon 
paying  the  loss,  be  subrogated  to  the  rights  of  the  insured  as 
against  the  wrong-doer,  and  may  sue  the  latter,  in  some  states,  in 
its  own  name,  in  others  in  the  name  of  the  insured,  to  recover 
indemnity. 

§  1120.  Arbitration. — Most  fire  policies  provide  that  in  case 
the  insurer  and  insured  cannot  agree  as  to  the  amount  of  loss 
that  the  matter  shall  be  submitted  to  arbitration  in  the  manner 

the  underwriters,  and  bind  them  to  pay  as  for  an  actual  total  loss.  See 
post,  §  1142. 

Under  the  standard  policies  the  company  is  given  the  option  to  pay  as 
for  total  loss  and  take  the  property.  It  gives  the  company  a  similar  option 
to  rebuild  in  lieu  of  payment.  Either  option  must  be  reasonably  exer- 
cised, and  the  option  to  rebuild  is  waived  if  the  insurer  demands  arbitra- 
tion of  the  amount  of  loss. 

'Ante.  §  1072. 
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specified  therein.  Such  stipulations  are  so  framed  as  to  be  man- 
datory, and  arbitration,  or  willingness  of  the  insured  to  arbi- 
trate, is  a  condition  precedent  to  his  right  to  recover  for  the 
loss,  unless  the  loss  is  total  or  the  company  denies  all  liability 
under  the  policy.  Neither  party  can  be  compelled  by  any  stipu- 
lation to  arbitrate  the  general  question  of  legal  liability. 

§  1121.  Limitation  of  actions. — Unless  the  contract  of  insur- 
ance is  under  seal  or  contains  a  stipulation  shortening  the  time 
within  which  suit  must  be  brought,  the  insured  has  six  years,  in 
most  states,  in  which  to  sue  on  the  policy.  But,  a  stipulation  I'im- 
itmg  the  insured  to  a  shorter  period,  as  six  months  or  one  year, 
after  loss,  is  valid.  But  such  limitations  may  sometimes  be 
waived  by  conduct  or  promises  of  the  company  showing  an  inten- 
tion not  to  rely  thereon,  or  by  conduct  before  its  expiration  which 
induces  the  insured  to  defer  his  suit  until  after  the  limitation  has 
expired,  in  the  reasonable  belief  that  suit  will  be  unnecessary. 


REVIEW. 

FIRE    INSURANCE. 

1.  (a)  What  is  the  theory  of  property  insurance?  (b)  Define  fire  in- 
surance and  explain  what  is  meant  by  premhmi,  policy,  risk,  underwriter, 
(c)  What  is  meant  by  insurable  interest?  (d)  What  is  meant  by  "wager 
policy"?     (_e)   What  is  reinsurance? 

2.  A  man  insures  property  belonging  to  his  uncle  in  the  mere  expecta- 
tion that  the  latter  may  leave  it  to  him  by  will.     Is  the  policy  valid? 

3.  A  church  is  insured  simply  "against  loss  or  damage  by  fire."  A 
lightning  stroke  wrecks  the  steeple,  but  there  is  no  actual  ignition  of  the 
structure.     Are  the  insurers  liable? 

4.  A  party  takes  out  a  policy  on  his  warehouse  for  $5,000.  At  the  time 
of  effecting  the  insurance  he  represents  that  there  is  already  $5,000  in- 
surance on  the  warehouse,  being  honestly  forgetful  that  such  insurance 
is  not  on  the  warehouse  but  on  the  goods  therein.  Is  the  policy  valid? 
See  Armour  v.  Transatlantic  Fire  Ins.  Co.  of  Hamburg,  Germany,  90  N. 
Y.  450. 

5.  A  takes  out  a  policy  of  insurance  on  his  barn,  concealing  from  the 
insurers  the  fact  that  recent  and  repeated  attempts  have  been  made  to 
burn  it.     Is  the  policy  valid? 

6.  A  sells  his  house  to  B  and  assigns  over  to  him  in  writing  a  policy 
of  insurance  therepi},    JvTothing  is  said  to  the  instirers  about  this  transac- 
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tion,   and  the  policy  contains   no   clause   forbidding  assignment.     Can   B 
recover  of  the  company  in  case  of  loss?    White  v.  Robbins,  21  Minn.  370. 

7.  A  policy  against  fire  in  its  written  portion  expressly  describes  prop- 
erty insured  as  a  furniture  factory.  A  printed  clause  in  the  policy  ex- 
pressly provides  that  the  keeping  of  benzine  on  the  premises  shall  ren- 
der the  poHcy  void.  It  appears  that  the  use  of  benzine  is  customary 
and  necessary  in  the  conduct  of  the  furniture  manufacturing  business. 
Does  the  keeping  of  a  reasonable  amount  of  benzine  for  such  use  render 
the  policy  void?     See  Faust  v.  American  Fire  Insurance  Co.,  91  Wis.  158. 

8.  A  fire  policy  provides  that  it  shall  be  void  unless  the  insurer  shall, 
in  case  of  loss,  give  the  company  immediate  notice  thereof  in  vv^riting. 
The  insured  neglects  to  give  notice  for  a  full  month  after  the  fire.  Can 
the  company  defend  on  the  ground  that  notice  was  not  seasonably  given? 
Could  it  defend  notwithstanding  the  lack  of  notice,  if  its  agents  had  pro- 
ceeded to  adjust  the  loss  without  objection?  Central  City  Ins.  Co.  v. 
Gates,  86  Ala.  SS8. 

9.  A  insures  his  store  in  the  Hartford  for  $2,000;  }ilechanics',  $2,000; 
Continental,  $4,000,  and  in  the  Manchester  for  $4,000.  It  suffers  damage 
to  the  extent  of  $6,000.  All  these  policies  contain  the  usual  provisions 
as  to  other  insurance  which  all  of  them  permit  What  companies  are 
liable  for  the  loss  and  for  what  sums? 


CHAPTER  LXVI. 

LIFE  INSURANCE ACCIDENT  INSURANCE. 

§  1122.  In  general. — By  the  simplest  form  of  life  policy,  the 
insurer,  for  an  annual  premium,  agrees  to  pay  a  certain  sum  of 
money  to  the  estate  of  the  insured,  or  to  his  widow  or  children, 
or  to  some  other  designated  person,  upon  the  death  of  the  party 
whose  life  is  the  subject  of  the  risk.  But  the  contract  may  em- 
body other  features.  Thus,  in  so-called  endowment  insurance,  the 
insurer  not  only  agrees  to  pay  a  specified  sum  in  case  of  death 
happening  as  above,  but  agrees  to  pay  to  the  insured  or  some 
other  designated  person  a  specified  sum  when  the  insured  reaches 
a  certain  age,  or  a  specified  annuity  thereafter.  Life  insurance 
under  various  plans  not  only  forms  a  safeguard  to  families  against 
being  left  destitute  by  the  death  of  those  to  whom  they  look  for 
support,  but  it  supplies  a  provident  investment  and  a  fund  for 
old  age. 

§  1123.  Nature  and  definition  of  the  contract. — Insurance 
upon  property  is  strictly  a  contract  of  indemnity.  Life  insurance, 
however,  is  said  not  to  be  a  contract  of  indemnity  at  all,  but  a  con- 
tract by  the  insurer  to  pay  to  the  insured  or  his  nominee  a  specified 
sum  of  money,  either  on  the  death  of  a  specified  life,  or  at  the  end 
of  a  certain  period,  provided  death  does  not  occur  before,  in  con- 
sideration of  the  present  payment  of  a  fixed  amount,  or  of  an  an- 
nuity till  the  death  occurs,  or  the  period  of  insurance  is  ended.^ 

The  law  of  life  insurance,  however,  has  been  developed  in  an- 
alogy to  that  of  marine  and  fire  insurance,  and  many  of  the  prin- 
ciples stated  under  the  head  of  fire  insurance  apply  to  all  forms 
of  insurance,  whether  upon  property  or  lives.  The  terminology 
of  the  several  forms  of  insurance  is  also  largely  the  same.  The 
term   "beneficiary"  in  life  insurance  usually  means  the  person, 

'■  There  is  no  standard  form  of  life  policy. 

(50s) 
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other  than  the  one  whose  hfe  is  insured,  to  whom  the  poHcy  is 
payable. 

§  1124.  Insurable  interest. — At  common  law  no  insurable  in- 
terest was  necessary  to  support  a  life  policy,  but  now,  by  statutes 
or  decisions,  an  insurable  interest  is  almost  universally  required. 
But  the  requirement  is  subject,  ,by  the  weight  of  authority,  to 
two  important  exceptions : 

( 1 )  Though  there  must  be  an  insurable  interest  at  the  inception 
of  the  policy,  such  interest  need  not  continue  during  the  life  of 
the  insured  or  exist  at  the  time  of  his  death.  It  is  sufficient  that  it 
exists  when  the  policy  is  taken  out. 

(2)  As  one  may  insure  his  own  life  and  make  the  proceeds 
payable  to  himself,  the  insured,  contracting  directly  with  the  in- 
surer, and  paying  the  premium  himself,  may  designate  as  bene- 
ficiary one  who  is  wholly  without  an  insurable  interest  in  his  life. 
The  rule  of  insurable  interest  therefore  applies,  in  general,  only 
when  the  beneficiary  contracts  directly  with  the  insurer. - 

An  insurable  interest  in  a  human  life  is  difficult  if  not  impossi- 
ble to  define.  In  general,  it  means  that  the  party  affecting  the  in- 
surance sustains  such  relations  to  the  insured  by  reason  of  the  ties 
of  blood,  marriage  or  contract,  that  the  former  would  be  reason- 
ably likely  to  sustain  some  substantial  damage  by  the  death  of 
the  latter. 

The  reasons  given  for  the  requirement  of  insurable  interest  are 
not  entirely  satisfactory,  a  common  one  being  the  temptation  to 
the  beneficiary  to  commit  murder  if  no  interest  were  required. 
Another  and  a  more  satisfactory  one  is,  that  insurance  by  a 
stranger  without  interest  is  a  mere  bet  on  the  duration  of  a  human 
life  and  is  calculated,  therefore,  to  subseiwe  no  useful  or  whole- 
some purpose. 

§  1125.  Same — Relationship. — A  husband  has  an  insurable  in- 
terest in  the  life  of  his  wife,  and  the  wife  in  the  life  of  her  hus- 
band. A  father  has  such  an  interest  in  the  lives  of  his  minor  chil- 
dren, on  the  ground  that  he  is  entitled  to  their  services.  A  sister 
has  an  insurable  interest  in  the  Hfe  0/  a  brother  who  furnishes  her 

'Post,  §  1133. 
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support,  and  the  same  was  held  of  a  young  woman  with  respect 
to  an  old  man,  in  no  way  related,  who  defrayed  the  expenses  of 
her  education. 

§  1126.  Same — Contractual  relations. — A  partner  has  an  in- 
surable interest  in  the  life  of  his  copartner,  a  master  in  the  life  of 
his  servant,  and  a  servant  in  that  of  his  master.  A  party  who  has 
a  right  by  contract  to  receive  support  from  another  during  life  has 
an  insurable  interest  in  the  life  of  the  party  from  whom  such  sup- 
port is  due. 

A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor. 
But  the  amount  of  the  insurance  must  not  be  grossly  excessive  so 
as  to  be  a  mere  cover  for  a  wager.  Where  the  debtor  insures  his 
life  and  pays  the  premiums  for  the  benefit  of  his  creditor,  the 
latter,  in  the  event  of  death,  is  entitled  to  his  debt  and  interest 
merely,  and  so,  as  a  rule,  where  the  creditor  by  arrangement  with 
the  debtor  pays  the  premiums  and  charges  them  against  the 
debtor.  But  a  creditor  who  has,  solely  at  his  own  expense  and 
without  any  arrangement  with  the  debtor,  insured  the  life  of  the 
latter,  may  recover  the  full  amount  of  the  policy,  though  the  debt 
has  been  paid  or  otherwise  extinguished  since  the  issue  of  the 
policy  and  before  death. 

§  1127.  Representations  and  warranties. — The  contract  of 
life  insurance  is  almost  universally  based  upon  a  written  applica- 
tion wherein  the  party  seeking  the  insurance  states  va:rious  facts 
relative  to  the  age,  sex,  health,  occupation,  and  habits  of  the  in- 
sured, in'  response  to  questions  propounded  by  the  insurer. 

These  statements  may  be,  and  usually  are,  expressly  agreed  to 
be  warranties  and  a  part  of  the  policy.  In  any  case,  the  answers 
may  amount  to  representations  and  must  then  be  substantially 
true,  so  far  as  material,  under  principles  laid  down  under  the  title 
fire  insurance. 

If  a  statement  is  a  warranty  it  must  be  strictly  true  to  the  ordi- 
nary meaning  and  purpose  of  the  parties  in  making  and  requiring 
it.  The  most  common  warranty  is  that  the  insured  is  in  good 
health.  These  words  mean  what  they  usually  and  commonly 
mean,  i  e.,  that  the  party  enjoys  what  is  commonly  regarded  as 
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good  healtli,  that  he  is  free  from  any  conscious  derangement  of 
organic  functions.' 

Where  it  is  warranted  that  all  material  facts  touching  the 
health  of  the  insured  have  been  disclosed  the  policy  is  avoided  if 
any  such  fact  has  not  been  disclosed,  though  the  insured  did  not 
disclose  it  by  reason  of  accident  or  forgetfulness,  or  because  he 
deemed  it  immaterial. 

§  1128.  Concealment. — Even  though  the  insured  does  not  war- 
rant that  he  has  disclosed  all  matters  materially  affecting  the 
risk,  if  he  intentionally  withholds  from  the  insurers  .any  fact 
which  he  knows,  or  ought  to  know  to  be  material,  the  policy  is 
avoided. 

§  1129.  The  premiums. — The  premium  in  life  insurance  usu- 
ally consists  of  a  certain  annual  sum.  Unless  its  payment  is,  by 
the  express  terms  of  the  policy,  a  condition  precedent  to  the  risk, 
the  policy  is  valid  without  being  paid  in  advance.  In  practice, 
however,  it  is  usually  expressly  agreed  that  the  payment  of  the 
first  premium  shall  be  a  condition  precedent  to  the  formation  of 
the  contract,  and  that  failure  to  pay  any  annual  premium  when  it 
falls  due  shall  render  the  policy  void.  But  the  insurer  may  waive 
the  prompt  payment  of  the  first  or  any  subsequent  premium,  and 
he  will  be  commonly  held  to  have  done  so  where  he  voluntarily 
receives  the  overdue  premium,  or  takes  a  note  therefor  due  at  a 
future  day. 

Non-forfeitable  or  paid-up  policies  are  often  issued.  These 
usually  provide  that  if,  after  the  payment  of  a  certain  number  of 
annual  premiums,  the  policy  shall  lapse  or  cease,  by  reason  of  the 
non-payment  of  any  subsequent  premium,  a  new  paid-up  policy 
for  a  certain  amount  proportionable  to  the  premiums  already  paid 
may  be  demanded  by  the  insured,  or  that  the  original  policy  shall 
be  good  up  to  a  certain  sum. 

§  1130.  Usual  clauses  and  conditions. — It  is  a  universal  con- 
dition of  life  policies  that  the  insured  shall  not  enter  into  any 
naval  or  military  service  without  the  consent  of  the  insurer.     So 

°  A  warranty  that  the  insured  is  of  correct  and  temperate  habits,  has 
reference  to  his  fixed  or  usual  habits,  and  not  to  occasional  practices. 
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it  is  always  stipulated  that  the  insured  shall  not,  without  the  con- 
sent of  the  insurer,  reside  or  travel  beyond  certain  specified  limits 
of  territory.  Violation  of  these  conditions  avoids  the  policy  un- 
less they  are  waived  by  the  company  in  some  way,  as  by  receiving 
premiums  with  a  knowledge  of  the  breach. 

§  1131.  Death  in  violation  of  law — Suicide. — Death  in  know^i 
violation  of  law,  by  the  terms  of  most  policies,  prevents  a  re- 
covery. 

In  the  absence  of  a  clause  to  that  effect,  the  suicide  of  the  in- 
sured will  not  avoid  the  policy,  unless  it  be  in  execution  of  a  clear 
scheme  on  the  part  of  a  sane  mind  to  provide  for  family  and  cred- 
itors at  the  expense  of  the  company.  But  many  policies  provide 
that  if  the  insured  shall  "die  by  his  own  hand,"  or  "by  his  own 
act,"  or  "shall  commit  suicide,"  the  policy  shall  be  void.  This 
clause  does  not  apply  to  cases  where  the  insured  dies  from  poison 
taken  by  mistake  or  the  accidental  discharge  of  a  gun.  The  great 
question  is  whether,  by  the  insanity  of  the  insured,  this  clause  is 
rendered  inoperative.  Some  courts  hold  that  it  is,  while  others 
hold  that  it  is  not,  provided  the  insured  knew  and  intended  that 
death  should  result  from  this  act,  and  there  is  much  discord  in 
the  decisions  of  the  various  courts.  But  where  the  clause  is  that 
"the  policy  shall  be  void  if  the  insured  shall  commit  suicide,  i-ow^ 
or  insane,"  it  will  be  vitiated  by  any  intentional  act  of  self-de- 
struction, and  merely  requires  consciousness  of  the  physical  con- 
sequences of  the  act  and  not  its  moral  nature. 

§  1132.  Incontestable  clause. — A  large  number  of  the  life 
policies  now  issued  contain  what  is  known  as  the  incontestable 
clause.  A  usual  provision  is  that  the  policy  shall  become  incon- 
testable after  a  certain  period  provided  all  premiums  due  shall 
have  been  paid.  Other  forms  except  fraud  in  the  procurement  of 
the  policy  and  suicide.  However  the  policy  may  read,  the  incon- 
testable clause  will  not  save  it  from  nullity  if  there  was  no  in- 
surable interest.  To  give  the  clause  this  effect  would  be  contrary 
to  public  policy.  Fraud  in  the  procurement  of  the  insurance  is 
held  not  to  be  waived  by  this  clause  in  Iowa  and  Kentucky.  The 
great  weight  of  authority,  however,  is  the  other  way.  This 
clause,  however,  does  not  relieve  the  insured  from  his  duty  to 
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give  the  notice  of  death,  make  the  proofs  and  take  any  other 
steps  after  death  which  the  policy  makes  a  condition  precedent  to 
a  recovery. 

§  1133.  Assignment  and  change  of  beneficiaries. — Unless  as- 
signment is  forbidden  by  statute,  or  by  the  charter  of  the  com- 
pany, or  by  the  policy,  the  insured,  if  himself  the  beneficiary  and 
owner  of  the  policy,  may  assign  it  without  the  consent  of  the 
company.  Where  a  policy  is  assigned  as  collateral  security  by 
way  of  pledge,  however,  the  assignee,  although  entitled  to  recover 
the  face  of  the  policy,  can  retain  only  enough  for  his  indemnity, 
and  must  account  to  the  debtor  for  the  balance. 

Where  the  insured  and  the  beneficiary  named  in  the  policy  are 
different  persons  it  is  generally  held  that  the  former  can  not  as- 
sign the  policy  or  substitute  another  beneficiary  without  the  con- 
sent of  the  original  beneficiary.*  But  by  the  weight  of  authority 
the  insured,  who  is  also  the  beneficiary,  may  assign  the  policy  to, 
or  name  as  beneficiary,  any  person  he  chooses,  whethei  the  latter 
has  an  insurable  interest  or  not.  But  this  matter  is  frequently 
regulated  by  statute  or  by  charter  provisions,  particularly  in  the 
case  of  so-called  "beneficial  associations,"  and  it  is  held  by  many 
courts  that  the  new  beneficiary  must  have  an  insurable  interest  at 
the  time  of  the  assignment  to  him. 

§  1134.  Notice  and  proofs  of  death. — It  is  usual  for  life  poli- 
cies to  require  formal  notice  and  proofs  of  death.  Similar  prin- 
ciples govern  here,  as  in  the  case  of  fire  policies,  and  the  doctrines 
of  waiver  and  estoppel  apply  with  respect  to  non-compUance  and 
defective  compliance  with  these  conditions. 

§  1135.  Amount  of  recovery. — This  is  governed  largely  by  the 
terms  of  the  policy.  A  life  policy  in  the  ordinary  form  is  always 
a  valued  one  in  the  sense  that  the  insured  or  beneficiary  is  enti- 
tled to  recover  the  full  amount  of  the  policy,  except  under  special 
circumstances.  Sometimes  it  is  provided  that  the  insured  may, 
in  case  of  forfeiture  by  non-payment  of  premiums,  recover  some 
specified  amount,  which  is  usualh-  the  premiums  paid.     So  it  may 

*  Wisconsin  stands  alone  in  holding  the  contrary.    73  Wis.  33,  116  Wis. 
207. 
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be  provided  that  if  death  occurs  within  some  specified  time,  as 
three  or  six  months,  only  a  limited  amount  shall  be  payable,  but 
that  after  such  time  the  whole  face  of  the  policy  shall  be  payable  in 
case  of  death.  Limitations  as  to  the  time  of  suit  are  often  inserted. 

Accident  Insurance. 

§  1136.  Definition  and  nature. — Accident  insurance,  though 
quite  recent  in  its  origin,  is  governed  by  principles  derived  from 
other  forms  of  insurance.  It  is  simply  insurance  against  injury 
or  loss  of  life  by  reason  of  accident.  So  far  as  it  indemnifies 
against  loss  of  time,  earnings,  and  medical  expenses,  it  resembles 
property  insurance,  but  so  far  as  it  provides  for  the  payment  of  a 
certain  sum  in  the  event  of  death,  it  resembles  life  insurance 
proper. 

§  1137.  The  policy. — Ordinarily  accident  policies  provide  for 
a  fixed  weekly  indemnity  in  case  of  accidental  injury,  for  a  cer- 
tain number  of  weeks  (usually  twenty-six)  and  the  payment  of 
a  fixed  sum  in  case  of  death  within  ninety  days  after  the  acci- 
dent, and  also  a  fixed  sum  for  certain  permanent  injuries,  as  loss 
of  sight,  or  of  one  or  both  hands  or  feet,  etc. 

§  1137a.  The  peril  of  risk. — Naturally  there  has  been  much 
dispute  as  to  what  constitutes  an  accidental  injury;  or,  under  the 
phraseology  of  the  ordinary  accident  policy,  an  injury  due  to  ex- 
ternal, violent  and  accidental  causes,  and  the  cases  are  far  from 
harmonious  as  to  many  of  the  details  involved.  Usually  disease 
in  the  ordinary  sense  is  excluded,  even  though  the  term  "acci- 
dent" be  used  without  qualifying  words.  Thus  the  drinking  of 
water  infected  with  typhoid  is  in  one  sense  an  accident,  yet  it  is 
not  deemed  such  within  the  meaning  of  the  policy.  That  the  in- 
sured is  killed  by  another,  however,  seems  to  be  an  accident 
within  the  meaning  of  the  poHcy,  unless  he  voluntarily  engaged 
in  a  combat  which  would  justify  the  expectation  of  a  possible 
fatal  result.  Injuries  received  in  ordinary  lawful  spoits  must  be 
regarded  as  accidents.  So  are  injuries  due  to  mistakes  in  taking 
medicine  ;  in  inhaling  gas ;  in  coming  in  unintentional  contact  with 
poisonous  substances.    The  bite  of  an  insect  producing  infection 
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was  held  an  accident  in  one  case,  though  the  contrary  has  also 
been  held.^  Death  due  to  inflammation  caused  by  the  eating  of 
unsound  oysters  was  held  not  an  accidental  injury,  but  choking 
on  a  piece  of  beefsteak  was  held  to  have  caused  death  by  accident. 
Death  by  sunstroke  or  by  the  rupture  of  a  blood  vessel,  unless  the 
latter  was  caused  by  external  violence,  is  not  an  accident.  Where 
the  policy  expressly  provides  insurance  against  death  or  injury 
through  violent,  external  or  accidental  means  it  is  not  necessary 
that  it  should  be  violent  in  the  sense  of  breaking  tissues  or  other- 
wise leaving  marks  upon  the  body.  Death  by  drowning  is  within 
such  a  policy,  and  so  is  the  breaking  of  a  blood  vessel  due  to 
efiforts  in  the  stopping  of  a  runaway  horse.  In  any  case,  under 
such  a  clause,  however,  if  disease  ensues  as  a  consequence  of 
accidental  injury,  the  insurer  is  liable. 

Sometimes  policies  provide  that  there  must  be  external  and 
physical  signs  of  injury.  This  does  not  mean  that  there  must  be 
an  external  lesion.  It  is  enough  that  there  are  external  and  visi- 
ble symptoms  of  the  injury.  Discoloration  of  the  skin  is  suffi- 
cient external  evidence  of  injury.  Even  the  odor  of  gas  in  a 
room  has  been  held  an  external  and  visible  sign  of  injury.  So, 
where  the  result  of  the  injury  was  only  apparent  upon  pressure 
upon  the  body  or  was  manifest  only  upon  an  autopsy  it  was  held 
to  constitute  an  external  sign.  Mere  complaints  of  illness  or 
soreness  are  not  external  signs,  but  vomiting  or  unnatural  dis- 
charges, pale  and  sickly  looks  and  the  like,  have  been  held  ex- 
ternal and  visible  signs,  provided  they  are  the  direct  results  of 
the  injury." 

If  the  insurance  is  confined  to  the  risks  of  trnvel  or  while  a 
passenger  on  a  public  conveyance,  the  policy  covers  injuries  re- 
ceived while  doing  anything  naturally  and  properly  incident  to 
the  accomplishment  of  the  journe>',  whether  the  injury  happens 
while  the  conveyance  is  in  motion  or  not,  and  it  would  doubtless 
include  injuries  received  while  going  from  one  conveyance  to 
another. 

''See9L.  R.  .\.  617. 
"See  131  U.  S.  100. 
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§  1138.  Same — Excepted  risks. — Injury  through  poison  or 
through  coming  in  contact  with  poisonous  substances  is  frequent- 
ly excepted  from  the  risk.  The  courts  construe  such  clauses, 
however,  so  as  not  to  defeat  the  policy  in  case  of  accidental  tak- 
ing or  contract  with  such  substances,  unless  the  policy  is  clear 
and  explicit  to  the  contrary.  Inhaling  gas  is  held  not  to  be  tak- 
ing poison,  and  generally  where  the  poison  clause  stands  alone 
the  accidental  taking  of  poison,  as  where  carbolic  acid  is  mistaken 
for  whiskey,  does  not  prevent  a  recovery.  Where  the  language  of 
the  exception  is  such  as  to  expressly  include  accidental  poisoning 
the  courts  are  forced  to  excuse  the  insurer. 

Inhaling  gas  is  another  common  exception.  Standing  alone,  the 
courts  have  usually  construed  it  to  apply  to  an  intentional  inhaling 
of  gas.  Injuries  due  to  bodily  infirmities  or  disease  are  usually 
construed  to  mean  serious  derangements  of  the  bodily  organs  or 
functions,  such  as  blindness.  Mere  temporary  disorders,  such  as 
weakness  due  to  attack  of  indigestion  is  not  within  the  clause. 
But  where,  owing  to  delirium  due  to  the  grip,  the  insured  jumped 
from  a  window,  it  was  held  that  the  insured  was  not  liable  under 
this  clause. 

Voluntary  exposure  to  unnecessary  danger  is  another  risk  ex- 
cepted by  man)'  policies.  No  doubt  jumping  on  moving  cars  for 
amusement  would  be  voluntary  exposure  to  unnecessary  danger ; 
and  so  of  walking  along  a  railroad  track  while  there  was  no  ne- 
cessity for  so  doing.  Carefully  crossing  it,  on  the  other  hand, 
would  not  be  within  this  exception.  On  the  whole  the  clause 
merely  requires  the  insured  to  use  ordinary  care  for  his  own 
safety  and  does  not  preclude  him  from  ordinary  sports  and  pas- 
times such  as  baseball,  boating,  swimming,  wrestling  or  boxing. 
Dangers  necessarily  incurred  in  the  pursuit  of  one's  calling  are 
not  within  this  exception. 

Intentional  injuries  inflicted  by  others  are  excepted  by  some 
policies.  Some  policies  provide  only  against  the  risks  of  a  cer- 
tain specified  occupation,  while  in  other  cases  the  company  may 
have  classified  the  various  occupations  as  more  or  less  hazardous, 
and  proportion  the  amount  of  indemnity  in  accordance  with  this 
classification.     While  under  these  clauses  the  insured  is  restricted 

33 — Com.  Law. 
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as  to  injuries  received  in  a  different  occupation  from  that  which 
the  policy  describes  as  his  own,  he  is  not  restricted  while  doing 
other  acts,  whether  of  business  or  pleasure,  which  are  ordinarily 
incident  to  the  existence  of  any  person  in  a  civilized  community. 
So  where  a  teacher  fell  from  a  barn  he  was  building  he  was  en- 
titled to  recover;  and  a  barber  was  permitted  to  recover  for  in- 
juries received  while  hunting,  and  a  baker  was  entitled  to  recover 
for  injuries  received  while  sawing  a  board. 

Injuries  received  luhile  intoxicated  are  equally  excepted.  It 
seems  unnecessary,  under  these  clauses,  that  the  intoxication 
should  contribute  to  the  injury.  Great  difficulty  has  been  experi- 
enced, however,  in  deciding  when  a  man  is  to  be  considered 
drunk.  One  who  is  so  far  in  his  cups,  however,  as  to  render 
himself  incapable  of  his  own  protection  or  exercising  all  of  his 
mental  and  physical  faculties  must  be  regarded  as  intoxicated 
within  the  meaning  of  the  policy. 

§  1139.  Amount  of  recovery. — All  accident  policies  at  the  pres- 
ent time  provide  different  indemnities  for  different  injuries. 
Thus,  so  much  will  be  given  for  the  loss  of  a  foot ;  so  much  for 
the  loss  of  both  hands  or  both  feet,  or  for  the  loss  of  an  eye. 
Generally  a  member  or  organ  is  deemed  lost  though  not  severed 
or  separated  from  the  body  if  it  is  so  injured  as  to  be  practically 
useless ;  and  a  man  who  had  received  a  gunshot  wound  in  the 
spine,  causing  paralysis  of  both  legs,  was  held  to  have  lost  them 
both  within  the  meaning  of  the  policy ;  and  the  one-eyed  man  who 
had  the  other  eye  knocked  out  was  held  to  have  "lost  the  sight 
of  both  eyes."  The  term  "total  disability"  as  a  basis  for  indem- 
nity has  been  the  subject  of  some  discussion.  Usually  the  in- 
sured will  be  held  to  be  totally  disabled  when  the  injury  is  such 
as  to  preclude  him  from  engaging  in  his  customary  or  ordinary 
occupation,  or  where  considerations  of  prudence  in  view  of  his 
injury  would  require  him  to  refrain  from  so  doing. 

§  1140.  Warranties  and  representations. — The  warranties  or 
representations  in  accident  insurance  usually  refer  to  the  busi- 
ness or  occupation  of  the  insured.  The  decisions  here  are  in 
accordarrce  with  the  general  principles  governing  other  forms  of 
insurance,  and  so  as  to  the  premiums. 
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§  1141.  Notice  and  proofs  of  accident. — The  provisions  of  ac- 
cident policies  touching  notice  and  proof  of  the  injury  are  in- 
serted for  substantially  the  same  reasons  and  are  interpreted  in 
substantially  the  same  way  as  in  life  policies.  Compliance  with 
them  is  usually  a  condition  precedent  to  the  right  to  recover,  un- 
less there  is  a  waiver  on  the  part  of  the  company. 

REVIEW. 

LIFE  AND  ACCIDENT  INSURANCE. 

1.  (o)  Define  life  insurance  and  state  in  what  important  particular  "it 
is  thought  to  differ  from  property  insurance.  (&)  What  is  accident  in- 
surance and  what  particular  form  of  indemnity  does  it  usually  provide? 
(c)  Name  and  describe  four  other  kinds  of  insurance,  (d)  What  is 
meant  by  "beneficiary"? 

2.  A  woman  takes  out  a  policy  of  insurance  on  the  life  of  her  husband, 
paying  the  premiums  herself.  A  divorce  is  granted  her  without  alimony, 
thus  putting  an  end  to  her  insurable  interest.  She  continues  paying  the 
premiums,  however,  until  her  husband  dies.  Can  she  recover  the  amount 
of  the  policy?  Connecticut  Mut.  Life  Ins.  Co.  v.  Schaefer,  94  U.  S. 
457. 

3.  A  life  policy  provides  that  it  shall  not  take  effect  until  the  first 
premium  is  paid.  The  officers  of  the  company,  however,  consent  to  take 
the  note  of  the  insured  for  such  first  premium,  due  in  thirty  days,  and  de- 
liver the  policy.  If  the  insured  dies  at  the  end  of  ten  days  can  the 
company  defend  on  this  ground? 

4.  A  written  application  for  insurance  provides  that  the  statements 
therein  shall  be  deemed  a  part  of  the  policy  and  warranties  therein.  The 
insured  states  in  such  application  that  he  is  in  good  health.  It  proves 
that  at  the  time  he  was  suffering  from  a  mild  form  of  dyspepsia,  not  likely 
to  shorten  life  nor  generally  regarded  as  having  that  tendency.  Is  the 
policy  void? 

5.  Is  an  understatement  of  his  age  by  an  applicant  for  insurance  a 
material  misrepresentation?  Alabama  Gold  Life  Insurance  Co.  v.  Garner, 
77  Ala.  210. 

6.  A  policy  contains  a  clause  declaring  it  void  if  the  insured  shall  com- 
mit suicide.  In  the  delirium  of  fever  and  without  apparent  consciousness 
of  the  nature  of  his  act  the  insured  jumps  from  a  window  and  is  killed. 
May  the  beneficiary  enforce  the  policy?  Bigelow  v.  Berkshire  Life  Ins. 
Co.,  93  U.  S.  284. 

7.  Define  accident  insurance  and  state  your  idea  of  death  or  injury 
(a)  by  accident  simply  (6)  by  violent  external  or  accidental  means. 
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8.  What  is  meant  (a)  b}-  "total  disability"  (b)  by  loss  of  a  foot,  or 
limb   (c)  by  vokmtary  exposure  to  unnecessary  danger? 

9.  The  insured  under  an  accident  policy  was  hanged  by  a  mob,  who  mis- 
took him  for  a  criminal.   Was  his  death  due  to  accident? 

10.  Does  one  who  drinks  carbolic  acid  by  mistake  for  whiskey  die  by 
taking  poison  within  the  meaning  of  a  clause  exempting  the  company 
from  liability  for  injuries  where  the  insured  "takes  poison"? 

11.  The  insured  misstates  his  occupation,  what  effect  would  this  have 
on  the  policy  under  ordinary  conditions,  if  his  real  occupation  was  more 
hazardous  than  that  stated? 


CHAPTER  LXVII. 

OTHER    FORMS    OF    INSURANCE. 

§  1142.    Marine   insurance. — Marine   insurance  is  a   contract 

whereby  one  party,  called  the  insurer  or  underwriter,  undertakes, 
for  a  specified  sum,  to  indemnify  another,  called  the  insured, 
against  loss  arising  froin-  certain  perils  or  sea  risks  to  zvhich  hisf 
ship,  freight,  merchandise  or  other  interest  may  be  exposed  dur- 
ing a  certain  voyage  or  a  certain  period  of  time. 

This  is  the  oldest  form  of  insurance,  and  from  it  fire,  hfe  and 
other  branches  of  insurance  law  and  practice  have  been  developed. 
As  most  of  the  questions  under  this  head  may  be  answered  by 
reference  to  the  principles  already  discussed,  and  as  it  is  of 
special  interest  chiefly  to  those  engaged  in  shipping  and  naviga- 
tion, it  is  here  dismissed  within  a  few  words. 

Warranties  in  fire  and  life  insurance  are  never  implied.  In 
marine  insurance,  however,  there  is  always  an  implied  warranty 
in  the  case  of  voyage  policies  that  the  ship  is  seaworthy.  In  the 
United  States  a  warranty  of  seaworthiness  is  generally  implied 
both  in  time  and  voyage  policies,  unless,  perhaps,  in  the  case  of 
a  time  policy,  the  ship  is  at  sea  or  in  such  a  position  that  the  in- 
sured cannot  fairly  be  held  to  know  of  her  condition  or  bound 
to  have  her  seaworthy. 

Another  doctrine  peculiar  to  the  law  of  marine  insurance  is 
that  of  constructive  total  loss  and  abandonment,  whereby  the  in- 
sured may,  if  the  loss  exceeds  a  certain  proportion  of  the  value 
of  the  property  insured,  abandon  it  to  the  underwriters,  who 
must  pay  as  for  an  actual  total  loss. 

By  the  English  rule  the  loss  is  constructively  total  where  the 
cost  of  repairs  exceeds  the  value  of  the  property,  but  in  this  coun- 
try the  loss  is  deemed  constructively  total  and  an  abandonment 
may  take  place  at  the  option  of  the  insured  where  the  damage  to 
the  property  exceeds  one-half  its  value. 
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§  1143.  Credit  insurance. — Credit  insurance  is  a  contract  to 
indemnity  the  insured  against  loss  by  the  failure  of  customers 
to  pay  for  goods  sold  them.  Technically  it  is  not  a  contract  of 
suretyship  but  a  policy  of  insurance  and  is  governed  by  similar 
principles. 

§  1144.  Employers'  liability  insurance. — By  this  form  of  in- 
surance the  insurer  agrees  to  indemnify  the  insured  against  losses 
occasioned  by  his  liability  to  employes  injured  in  his  service. 

§  1145.  Fidelity  and  contract  insurance. — Fidelity  insurance 
is  a  contract  to  indemnify  the  insured  against  loss  by  the  dis- 
honesty or  default  of  employes.  Bonds  given  by  fidelity  insur- 
ance companies  are  analogous  to  policies  of  insurance,  though 
partaking  also  of  the  nature  of  guaranties  or  suret3'ships,  and 
like  policies  of  insurance  strictly  so  called,  are  construed  lib- 
erally in  favor  of  the  insured. 

Contract  insurance  secures  against  the  breach  of  contracts  of  a 
non-fiduciary  nature,  as  to  erect  buildings  or  the  like.  It  also  par- 
takes of  the  nature  of  both  suretyship  and  insurance.^ 

§  1146.  Title  insurance. — Title  insurance  is  a  contract  to  in- 
demnify the  owner  or  mortgagee  of  real  property  against  loss  by 
reason  of  defective  titles,  liens  or  other  incumbrances. 

§  1147.  Casualty  insurance. — This  is  a  contract  whereby  the 
insured  is  indemnified  against  loss  to  property  by  reason  of  acci- 
dent. It  is  distinguished  from  accident  insurance  by  the  fact 
that  property  and  not  the  person  is  the  subject  of  the  risk. 
Among  the  perils  insured  against  are  injuries  to  live  stock,  break- 
age of  plate  glass,  bursting  of  boilers  and  loss  by  tornadoes.  Fire 
is  usually  excepted  by  these  policies. 

^  See  ante,  §  1064  and  note. 


CHAPTER  LXVIII. 

REAL    PROPERTY. 

General  Nature  and  Classification. 

The  impossibility  of  giving  an  adequate  knowledge  of  so  large 
and  important  a  topic  as  this  within  available  limits  of  space  has 
compelled  a  choice  between  absolute  silence  and  a  brief  glance 
at  the  salient  features  of  American  real  estate  law.  What  is 
said,  therefore,  is  with  a  view  to  round  out  the  general  knowledge 
of  students  and  readers  concerning  property  and  property  rights, 
and  to  show  in  some  degree  the  necessity  for  caution  and  proper 
legal  advice  in  matters  of  land  title  and  conveyancing,  rather  than 
to  qualify  them  to  act  as  their  own  conveyancers. 

§  1148.  Definition  and  nature. — The  phrase  real  property,  real 
estate  or  things  real  comprehends,  in  general,  land  and  whatever 
is  permanently  affiled  to  land,  either  by  nature  or  the  hand  of 
man,  and  also  certain  rights  that  are  annexed  to  lands  or  issuet 
therefrom.    Real  property  may  be  corporeal  or  incorporeal. 

In  its  legal  sense,  "land"  comprehends  the  ground  or  soil  of 
the  earth,  together  with  its  produce  or  increment  before  sever- 
ance, and  is  deemed  to  extend  indefinitely  upward  and  down- 
ward. It  includes  all  buildings,  fences,  and  other  structures  upon 
the  land,  and  all  minerals,  fossils,  oils,  and  gases  beneath  the  sur- 
face. A  grant  of  land,  therefore,  without  exception  or  reserva- 
tion, will  pass  all  these  things.  In  most  states  a  grant  of  mineral 
deposits  without  the  surface  rights  can  be  made. 

While  water  is  not  susceptible  of  the  same  possession  and 
permanent  enjoyment  as  land,  there  may  be  a  property  or  use 
therein  which  will  be  as  rigidly  protected  as  the  ownership  of  the 
soil  itself.  In  the  case  of  running  water,  the  owner  through 
whose  land  it  flows  has  a  right  to  enjoy  its  uninterrupted  flow 

(519) 


520  CoisfMERCiAr,  Law.  §  1149 

from  the  lands  of  proprietors  above  him,  and  may  use  and  en- 
joy it  so  long  as  he  returns  it  in  its  natural  course  to  the  owner 
below  him,  without  materially  diminishing  its  quantity  or  cor- 
rupting its  purity.  Neither  may  an  owner  dam  up  the  water  so 
as  to  overflow  the  lands  of  those  above  him,  unless  he  has  ac- 
quired the  right  by  grant  or  prescription  or  under  an  act  of  the 
legislature. 

§  1149.  Same — Crops,  trees,  herbage. — As  between  the  ven- 
dor and  purchaser  of  land,  growing  crops  not  yet  matured  are 
a  part  of  the  land  and  pass  b)-  a  grant  of  it  unless  expressly  re- 
served in  the  deed.  But  a  ripened  crop,  that  has  ceased  to  draw 
nourishment  from  the  ground,  has  been  held  personalty,  though 
not  severed  from  the  soil ;  and  for  purposes  of  sale  or  mortgage 
separate  from  the  land,  growing  crops  are  usually  regarded  as 
chattels.^ 

§  1150.  Same — Fixtures. — As  between  vendor  and  purchaser, 
mortgagor  and  mortgagee,  and  heir  and  executor,  nearly  every 
article  which  is  annexed  to  the  land  and  is  adapted  to  its  more 
convenient  use  and  enjoyment,  becomes  a  part  thereof  and  is  not 
subject  to  removal  but  passes  with  the  land.  Such  is  usually  the 
case  with  storm  doors  and  windows,  boilers  and  tanks  attached 
in  a  permanent  manner,  machinerv  pertaining  to  a  manufacturing 
building,  gas  and  water  pipes,  and  hot  air  furnaces.  These  things, 
once  personal  in  their  nature,  that  have  become  realty  by  annexa- 
tion to  the  soil,  are  called  fixtures. 

For  the  encouragement  of  trade  and  agriculture,  certain  ex- 
ceptions have  been  made  in  favor  of  tenants,  and  a  tenant,  be- 
fore the  expiration  of  his  term  or  within  a  reasonable  time  there- 
after, if  his  tenancy  is  of  uncertain  duration,  may  remove  what- 
ever he  may  have  annexed  to  the  land  for  the  purpose  of  agri- 
culture, trade,  or  domestic  use  or  convenience,  provided  he  can 
do  so  without  material  injury  to  the  premises.  Thus  the  tenant 
may  remove  counters  and  shelving,  though  fixed  to  the  walls  or 
floors  by  nails  or  screws,  and  so  of  kettles  and  pipes  in  a  distil- 
lery, vats  and  coppers  of  a  soap  boiler,  cider  mills  and  presses, 

^Ante,  §§  137,  823,    The  rule  as  to  emblements  is  stated,  post,  §  1157. 
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stoves  and  gas  fixtures,  and  even  temporary  buildings  erected  for 
purposes  of  trade  or  manufacture.  The  term  fixtures,  therefore, 
is  also  used  to  describe  things  which,  in  spite  of  their  annexation 
to  the  freehold,  may,  as  between  landlord  and  tenant,  be  severed 
and  removed,  provided  no  permanent  injury  is  thereby  done  to 
the  premises.  A  tenant,  for  a  term  certain,  must  remove  his  fix- 
tures before  his  term  expires,  and  unless  he  does  so  they  become 
the  property  of  the  landlord.  If  the  tenancy  is  of  uncertain  dura- 
tion, or  is  put  an  end  to  without  the  fault  of  the  tenant,  he  has  a 
reasonable  time  to  remove  his  fixtures. - 

§1151.  Incorporeal  real  property — Easements. — Incorporeal 
real  property  in  the  United  States  usually  consists  of  what  are 
called  easements,  and  an  easement  is  the  right  to  some  profit  or 
beneficial  use  which  one  proprietor  has  in  or  over  the  estate  of 
another. 

The  most  important  kinds  of  easements  are  ways  and  party 
zvalls. 

A  zvay  is  the  right  of  a  person  other  than  the  owner  to  pass 
and  repass  over  the  land  of  another,  reserving  to  the  ozvner  of 
the  soil  all  the  rights  and  advantages  consistent  with  such  pas- 
sage. 

Ways  are  either  public,  as  in  the  case  of  streets  and  roads,  or 
private,  as  where  one  man  is  entitled  to  go  across  the  land  of  an- 
other to  reach  a  public  highway.  Private  ways  may  be  created 
by  deed  or  else  by  prescription  or  such  long  use  that  a  grant  is 
presumed. 

§  1152.  Same — Party  walls. — A  party  wall  is  a  wall  common 
to  two  adjoining  buildings,  which  by  agreement  or  long  usage  has 
become  subject  to  mutual  easements  for  support  on  the  part  of 
the  adjoining  owners. 

Other  easements  of  importance  are  the  right  to  flow  lands  by 
the  erection  of  mill-dams,  and  the  right  to  maintain  pipes  and 
conduits  across  the  land  of  another  for  the  passage  of  gas,  oil  and 
water. 

'  Parties  between  whom  the  question  of  removal  is  likely  to  arise  may 
settle  all  doubts  in  advance  by  express  contract. 


CHAPTER  LXIX. 


ESTATES     IN     REAL     PROPERTY. 


§  1153.  In  general. — Under  the  feudal  system  as  it  existed  in 
England,  all  land  was  deemed  to  be  held  mediately  or  immediate- 
ly of  the  crown.  All  landholders  were  tenants  and  their  build- 
ings were  called  estates  or  tenancies.  While  in  this  country  the 
feudal  system  has  ceased  to  exist,  even  if  it  ever  had  much  foot- 
hold, we  still  cling  to  the  feudal  classification  of  estates,  and  still 
retain  many  rules  and  theories  respecting  them  that  had  rise  in 
the  ancient  feudal  policy.  Without  any  serious  attempt  at  clas- 
sification, we  will  now  proceed  to  notice  some  of  the  more  im- 
portant estates  in  land. 

§  1154.  Fee-simple. — An  estate  in  fee-simple  is  the  highest  es- 
tate known  to  the  law,  and  is  defined  as  an  estate  of  inheritance, 
free  from  condition  and  of  indefinite  duration.  In  this  country, 
for  all  practical  purposes,  the  owner  of  an  estate  in  fee-simple  is 
an  absolute  proprietor.  He  may  dispose  of  it  by  deed  during  his 
lifetime,  or  by  will  to  take  effect  at  his  death.  It  is  usually  liable 
for  his  lawful  debts,  unless  it  is  also  a  homestead.^  Unless  the 
owner  of  a  fee-simple  estate  has  disposed  of  it  by  deed  or  will, 
the  title  thereto  is  cast,  at  his  death,  upon  such  persons  as  have 
been  appointed  by  law  to  succeed  to  the  estate,  called  heirs. ^ 

The  owner  of  the  fee  may  carve  out  of  it  certain  less  estates, 
as  for  example  where  he  grants  to  another  an  estate  for  life  or 
for  years. 

§  1155.  Estates  for  life. — An  estate  for  life  is  one  that  is  vested 
in  a  person  called  the  life  tenant,  its  duration  being  limited  by  his 
own  life,  or  the  life  of  another,  or  the  joint  lives  of  the  tenant  and 
another  or  others.     Unless  restrained  by  the  instrument  under 

^Post.  §  1160. 
'Post,  §  1166. 
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which  he  holds,  the  Hfe  tenant  may  convey  away  his  whole  estate, 
or  grant  less  estates  than  his  own.  The  life  tenant  must  pay  the 
taxes  and  the  interest  upon  incumbrances.  He  is  not  bound  to 
pay  the  principal.  Neither  is  he  bound  to  make  improvements, 
and  if  he  does  so  they  are  at  his  own  cost.  He  is  bound  to  make 
such  repairs  as  are  necessary  to  prevent  the  premises  from  fall- 
ing into  decay,  but  not  to  rebuild  structures  destroyed  without 
his  fault  or  that  of  his  servants  or  agents. 

§  1156.  Same — -Waste. — The  life  tenant  is  prohibited  from  do- 
ing anything  on  the  land  which  falls  within  the  legal  definition 
of  waste.  Waste  may  be  defined  as  any  act  done  or  permitted 
by  the  tenant  for  life,  or  for  years,^  which  results  in  permanent 
or  lasting  injury  to  the  inheritance,  or  to  the  prejudice  of  any 
person  having  an  interest  therein. 

What  constitutes  waste  depends  upon  a  variety  of  circum- 
stances, including  the  location  and  nature  of  the  land  and  the  cus- 
toms and  usages  of  the  place.  Thus,  while  the  tenant  for  life  or 
years  may  ordinarily  take  sufficient  timber  for  fuel  and  necessary 
repairs,  unless  restrained  by  the  lease  or  conveyance  under  which 
he  holds,  this  rule  would  have  no  application  to  city  property. 
So,  while  the  tenant  may  not,  as  a  rule,  cut  and  sell  the  timber, 
he- may  do  so  if  it  would  be  consistent  with  good  husbandry. 

The  life-tenant  may  usually  make  unlimited  use  of*  mines  and 
quarries  already  open  on  the  land.  But  he  must  not  open  new 
ones,  unless  he  holds  the  estate  without  impeachment  of  waste. 
The  remedies  for  waste  are  by  suit  at  law  for  damages,  or  by  in- 
junction in  equity. 

§  1157.  Same — Emblements. — By  emblements  is  meant  the 
right  of  the  tenant  to  enter  and  cultivate,  and  harvest  and  carry 
away  after  his  tenancy  is  ended,  such  annual  products  of  the  land 
as  he  planted  before  his  tenancy  expired.  The  right  to  emble- 
ments belongs  only  to  a  tenant  whose  term  is  of  uncertain  dura- 
tion and  whose  tenancy  is  terminated  without  his  fault.  A  tenant 
for  life  or  his  personal  representative  is  therefore  entitled  to  em- 
blements, and  so  of  a  tenant  at  will  whose  tenancy  is  terminated 

'Post,  §  1230. 
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by  the  act  of  the  landlord.     But  it  is  otherwise  of  a  tenant  for 
years  in  the  absence  of  contract  or  local  usage. 

§  1158.  Estates  arising  out  of  marriage. — By  the  common  law 
the  husband  was  entitled  to  the  rents  and  profits  of  the  wife's 
lands  during  coverture.  He  was  therefore  a  tenant  for  life.  If 
the  wife  died  iirst  his  estate  was  terminated,  and  the  property 
went  at  once  to  her  heirs,  unless  there  was  issue  born  alive.  In 
that  case  the  husband's  estate  was  continued  during  his  life  and 
was  known  as  curtesy.  This  estate  still  exists  in  many  of  our 
states,  although  in  some,  it  vests  only  where  the  wife  has  not  dis- 
posed of  the  land  by  deed  or  will.  The  estate  of  the  husband  in 
the  wife's  lands  during  marriage  has  been  abolished  in  most  of 
the  states  and  modified  in  others.* 

§  1159.  Same — Dower. — By  far  the  most  important  of  the 
conjugal  estates  at  the  present  day  is  dower.  This  is  the  interest 
or  estate  provided  for  the  widow  by  law  out  of  the  husband's 
real  estate. 

At  common  law,  and  generally  in  the  United  States,  the  widow 
has,  during  her  life,  one-third  of  the  lands  of  which  the  husband 
was  seized  during  marriage,  though  in  some  states  she  has  dower 
only  in  such  lands  as  he  owned  at  his  death.'' 

In  the  majority  of  states  the  wife  can  be  barred  of  her  dower 
only  by  her  voluntary  release,  which  she  effects  by  joining  with 
her  husband  in  his  conveyance  of  the  land  in  the  manner  pre- 
scribed by  the  law  of  the  state  where  it  lies." 

The  manner  of  assignment  and  the  remedies  for  recovery  of 
dower,  as  well  as  the  right  to  dower  itself,  are  so  much  a  matter 
of  legislative  regulation  and  modification  that  further  discussion 
of  the  subject  must  be  omitted.  Naturally  dower  is  unknown  in 
the  community  states  and  in  some  of  the  other  states  the  sur- 
viving wife  takes  a  share  of  her  husband's  lands  in  fee  and  the 
husband  may  have  a  corresponding  interest  in  her  lands. 

\4ntc,  §  125. 
'Post,  §  1194. 
'Post,  §  1194. 
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§  1160.  Same — Homestead. — By  the  statutes  of  the  several 
states,  the  family  residence  and  a  certain  quantity  of  land  adjoin- 
ing it,  is  usually  exempt  from  forced  sale  for  debt. 

The  extent  of  the  exemption  is  various.  Often  it  extends  not 
only  to  the  land,  but  to  its  proceeds  in  case  of  sale,  at  least  for 
some  limited  time  thereafter.  Usually  the  homestead  is  exempt 
from  all  debts,  e.xcept  purchase-money  liens  and  mortgages  and 
mechanic's  liens.  It  may  be  lost  by  abandonment,  as  vi^here  the 
old  homestead  is  given  up  and  a  new  one  acquired,  or  by  aliena- 
tion, in  which  case  the  wife  in  most  states  must  join  in  the  deed,^ 
as  the  homestead  is  for  the  benefit  and  protection  of  the  fam- 
ily, in  which  she  occupies  a  most  important  place. 

§  1161.  Estates  for  years. — Estates  for  years  are  usually  dis- 
cussed under  the  title,  "Landlord  and  Tenant,"  and  are  treated 
of  under  that  head  later  on.** 

§  1162.  Joint  estates. — A  joint  tenancy  exists  where  an  estate 
is  held  by  two  or  more  persons  jointly,  so  that  during  the  Hves 
of  all  they  are  equally  entitled  to  enjoy  the  land,  but  on  the  death 
of  one  his  share  vests  in  the  survivor  or  survivors,  until  there  is 
a  single  survivor,  who  then  owns  the  whole  estate  in  severalty. 
In  several  states  these  tenancies  are  abolished,  except  in  the  case 
of  trustees,  and  elsewhere  all  joint  estates  are  held  to  be  tenancies 
in  common,  unless  they  are  expressly  made  joint  tenancies  by 
the  terms  of  the  instrument  creating  them.  In  tenancy  in  com- 
mon the  several  tenants  or  owners  hold  by  several  and  distinct 
titles.  Each  may  dispose  of  his  own  individual  share  by  deed  or 
will,  and  upon  the  death  of  any  tenant  intestate,  his  share  de- 
scends to  his  heirs. 

Estates  in  partnership." 

§  1163.  Estates  upon  condition. — A  condition  is  a  qualification 
or  restriction  annexed  to  a  grant  of  lands  whereby  it  is  provided 
that  if  a  particular  event  does  or  does  not  happen,  or  in  case  either 
party  to  the  grant  does  or  omits  to  do  a  particular  thing,  an  estate 

Tost,  §  1194. 
'Post,  chapter  IxxiiL 
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shall  commence  or  be  enlarged  or  be  defeated.  If  the  condition 
must  be  performed  before  the  estate  vests  it  is  a  condition  prece- 
dent; if  its  nonperformance  is  to  defeat  an  estate  already  vested 
it  is  a  condition  subsequent.  If  a  condition  is  precedent  no  estate 
vests  until  it  is  performed,  but  if  the  condition  is  subsequent  the 
estate  vests  with  all  its  ordinary  incidents.  But  mere  restrictions 
upon  the  use  of  the  property,  as  that  it  shall  not  be  used  for  the 
sale  of  liquor,  or  for  the  carrying  on  of  certain  trades,  or  for  the 
building  of  certain  structures,  are  commonly  treated  as  covenants 
to  be  enforced  by  injunction  or  suit  for  damages,  and  not  as  con- 
ditions to  be  enforced  by  forfeiture,  unless  there  is  an  express 
provision  to  that  efifect  in  the  conveyance.  Even  then  failure  to 
perform  the  condition  does  not  terminate  the  estate,  unless  the 
grantor  exercises  his  option  to  declare  a  forfeiture. 

§  1164.  Equitable  estates. — The  common  law  recognizes  but 
one  owner  of  land,  and  he  is  the  holder  of  the  strict  legal  title. 
Various  circumstances  in  England  led,  at  an  early  day,  to  the  in- 
vention of  uses,  by  means  of  which  one  person  might  convey  lands 
to  another  upon  an  understanding  that  the  latter  should  hold  them 
for  the  benefit  of  the  former  or  some  third  person.  The  party 
entitled  to  the  benefits  and  enjoyment  of  the  estate,  the  legal  title 
to  which  was  in  another,  was  said  to  have  the  use.  The  trust  in 
modern  real  estate  law  is  substantially  like  the  ancient  use,  and 
arises  where  one  person  is  clothed  with  the  legal  ownership  of 
property,  which  he  is  bound  in  equity  to  hold,  or  dispose  of  for 
the  benefit  of  another.  The  party  holding  the  legal  title  is  called 
the  trustee,  and  the  party  for  whose  benefit  the  trust  is  created 
is  the  beneficiary.  Express  trusts  are  such  as  are  created  by  ex- 
press words,  and  must,  since  the  statute  of  frauds,  be  declared 
in  writing.  Implied  trusts  are  such  as  arise  by  construction  or 
intendment  of  equity,  in  obedience  to  the  supposed  intention  of 
parties  or  to  prevent  fraud. 

The  whole  subject  of  express  trusts  is  now  largely  regulated 
by  statutes,  which  permit  them  to  be  created  only  for  certain 
specified  purposes. 


CHAPTER  LXX. 

THE  TITLE  TO  REAL   PROPERTY. 

Including  Title  by  Deed. 

§  1165.  Definition. — Title  is  the  means  or  method  whereby  one 
acquires  an  estate  in  lands,  or  the  foundation  of  ownership  there- 
of. 

The  original  source  of  title,  according  to  the  common  law,  is 
the  king.  In  this  country,  the  title  to  land  is  always  traced  from 
the  state  or  federal  government,  or  from  the  crown,  or  from  the 
foyal  chartered  governments  established  here  before  the  Revolu- 
tion. The  following  are  some  of  the  most  important  methods  of 
acquiring  title : 

§  1166.  Title  by  descent. — Title  by  descent  is  that  title  which 
accrues  to  a  person  nominated  by  law  to  receive  lands  upon  the 
death  of  a  former  owner  who  has  not  disposed  of  them  by  deed 
or  will.^ 

§  1167.  By  last  will  and  testament. — By  the  term  will,  or  last 
will  and  testament,  is  meant  an  instrument  by  which  a  person 
makei  a  disposition  of  his  property  to  take  effect  after  his  death. 
It  may  operate  upon  personal  as  well  as  real  property:  The  mat- 
ter of  wills  and  administration  is  discussed  in  the  last  chapter  in 
the  book.- 

§  1168.  Adverse  possession. — The  statutes  of  limitations  of 
the  various  states  prohibit  the  maintenance  of  actions  for  the  re- 
covery of  real  property,  after  the  lapse  of  a  certain  number  of 
years.    The  operation  of  these  statutes  is  to  confer  upon  persons 

^  See  post,  §§  1251,  1256. 
^  See  post,  chapter  Ixxiv. 
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who  have  been  in  adverse  possession  of  the  lands  of  others  for 
the  period  prescribed  by  law,  a  title  in  fee-simple.^ 

§  1169.  Title  by  involuntary  alienation. — This  covers  those 
cases  where  one  man's  land  is  taken  against  his  will  or  without 
his  assent,  and  transferred  to  another.  These  cases  do  not  in- 
clude the  arbitrary  act  of  government,  in  taking  one  man's  prop- 
erty and  giving  it  to  another,  for  in  this  country  such  acts  are  in 
violation  of  constitutional  right.  The  cases  in  which  an  involun- 
tary aHenation  or  transfer  of  title  most  frequently  takes  place 
are: 

(i)  Where  the  state  or  government  exercises  the  right  of  emi- 
nent domain.  (2)  Where  the  lands  of  infants,  insane,  or  other 
incompetent  persons  are  sold  for  their  support,  benefit  or  protec- 
tion. (3)  Where  lands  are  sold  to  satisfy  the  claim  of  the  state 
for  taxes.  (4)  Where  land  is  sold  upon  execution  in  due  course 
of  law  in  the  collection  of  debts,  or  is  set  over  or  conveyed  under 
judicial  decree,  as  under  a  decree  foreclosing  a  mortgage  or  lien 
thereon.* 

Title  by  Private  Grant. 

§  1170.  Contracts  for  the  sale  of  land — Vendor  and  pur- 
chaser.— Every  voluntary  deed  or  conveyance  of  land  is  but  the 
carrying  out  of  some  agreement,  understanding  or  contract  previ- 
ously had  or  entered  into  between  the  parties.  The  object  of  an 
executory  contract  for  the  purchase  and  sale  of  land  is  to  bind 
the  vendor  to  convey  to  the  vendee  the  estate  and  title  bargained 
for,  and  to  bind  the  vendee  to  take  and  pay  for  the  estate  con- 
veyed. 

§  1171.  The  contract. — By  the  fourth  section  of  the  English 
statute  of  frauds,  as  we  have  seen,  no  action  could  be  brought 
upon  any  contract  for  the  sale  of  any  land,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  unless  the  contract 
or  some  note  or  memorandum  thereof  was  made  in  writing  and 

'  The  statutes  of  limitations   define  the  character  and  duration  of  the 
possession  that  will  give  title  under  them. 
*Post.  §  1217. 
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signed  by  the  party  to  be  charged.  This  provision  has  been  sub- 
stantially re-enacted  in  nearly  all  of  the  states.  Its  scope  and 
effect  have  elsewhere  been  discussed  and  will  not  be  re-examined 
here.° 

Aside  from  this,  there  are  no  formal  requirements  to  a  valid 
contract  for  the  sale  of  lands.**  Memoranda  of  the  most  informal 
sort,  provided  they  show  all  the  terms  of  a  valid  contract,  will 
satisfy  legal  requirements,  and  the  validity  of  a  land  contract  is 
tested,  in  general,  by  the  ordinary  principles  of  contract  law. 
In  equity,  however,  a  contract  for  the  conveyance  of  land  is 
deemed  to  vest  the  title  in  the  purchaser  who  holds  it,  subject  to 
the  vendor's  equitable  lien  or  mortgage  for  the  purchase-money, 
while  the  vendor  holds  the  legal  title  subject  to  a  like  lien  for  the 
whole  or  any  part  of  the  purchase  price  that  he  may  have  paid 
in  advance. 

Contracts  to  convey  land  are  recordable  in  a  large  number  of 
states,  and  their  record  is  constructive  notice  to  subsequent  pur- 
chasers, of  the  rights  of  the  vendee. 

§  1172.  The  estate  and  title. — A  contract  to  convey  land  is 
usually  treated  as  a  contract  to  convey  the  fee,  unless  a  less  estate 
is  expressly  bargained  for.  In  any  event,  the  vendor  must  con- 
vey whatever  estate  he  has,  unless  the  contract  provides  other- 
wise. 

In  the  absence  of  an  agreement  to  the  contrary,  the  vendor  im- 
pliedly undertakes  to  convey  what  the  law  terms  a  marketable 
title,  i.  e.,  a  title  free  from  reasonable  doubt,  and  not  one  that  tht.» 
purchaser  may  be  compelled  to  defend  or  disencumber  by  liti- 
gation. 

§  1173.    Furnishing  abstract — Examination  of  title. — An  ab. 

stract  of  title  is  a  brief  summary  giving  the  most  important  parts 
of  deeds  and  other  facts  and  writings  showing  the  course  and  in- 
cidents of  the  title.  Unless  the  vendor  expressly  agrees  to  do  so 
he  is  under  no  obligation  to  furnish  such  an  abstract.     One  who 

°  See  and  read  again  ante,  §  136,  et  seq. 

*  The  contract  in  some  states  takes  the  form  of  a  bond  to  the  vendee 
to  give  a  deed  arid  make  good  title.  A  form  of  such  bond  and  of  an  ordi-- 
lary  law  contract  will  be  found  in  the  appendix. 

34 — Com.  Law. 
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undertakes  for  hire  to  furnish  an  abstract  of  title  or  to  pass  upon 
the  title  to  lands  must  use  ordinary  care  and  skill  in  so  doing. 

The  rule  of  caveat  emptor  applies  to  sales  of  real  property.  In 
the  absence  of  fraud  or  of  covenants  for  title,  not  even  a  remedy 
against  his  grantor  personally  may  be  opened  to  one  whose  title 
proves  defective.  The  only  safe  course  for  a  purchaser  of  land 
is  to  satisfy  himself  that  the  title  is  good  and  unincumbered  in 
his  vendor,  not  by  his  own  unskilled  researches  or  by  those  of 
the  county  register  of  deeds,  but  by  the  aid  of  a  competent  legal 
adviser.' 

§  1174.  The  preparation  of  the  deed. — In  the  absence  of  a  dif- 
ferent agreement  the  duty  of  preparing  the  deed  rests  upon  the 
vendor.  He  must  tender  to  the  purchaser  such  a  deed  as  the 
contract  calls  for,  sufficient  as  to  form,  contents,  and  execution, 
before  the  vendee  is  in  default.  Some  authorities  hold  that  the 
vendor  has  performed  his  part  of  the  contract  silent  as  to  the 
form  of  conveyance,  when  he  tenders  a  quitclaim  deed.  Others 
require  a  deed  with  covenants  of  general  warranty,  others  only 
a  special  warranty,  and  others  require  such  a  deed  as  is  custom- 
arily used  to  convey  a  fee  in  the  locality  where  the  land  lies. 

'  A  thorough  examination  should  go  back  to  original  source  of  title  in 
the  government,  and  should  include  every  conveyance  whether  by  way  of 
deed  or  mortgage,  every  will  and  the  proceedings  thereon,  every  suit 
afifecting  the  land  or  the  title  thereto,  every  judgment  against  the  suc- 
cessive owners  thereof,  sales  or  proceedings  to  sell  by  or  on  behalf  of 
infants,  lunatics,  or  other  incompetents,  and  all  mechanics'  or  material- 
men's liens  filed  against  the  premises.  These  last  are  statutory  in  their 
nature,  but  may  constitute  incumbrances  and  are  subject  to  foreclosure 
the  same  as  mortgages.  If  some  one  other  than  the  grantor  is  in  visible 
possession,  his  rights  should  be  investigated,  and  special  care  should  be 
taken  to  see  that  all  deeds  of  married  women  have  been  properly  executed 
and  that  wives  have  joined  with  their  husbands  in  the  several  transfers 
or  are  otherwise  barred  of  dower  and  homestead  rights,  and  there  are 
still  other  matters  that  a  careful  searcher  would  investigate,  including  the 
identity  of  parties  whose  names  or  signatures  appear  in  different  forms  in 
the  same  or  different  instruments  or  proceedings.  See  suggestions  ?or  the 
study  of  law,  by  Judge  Cooley,  in  his  edition  of  Blackstone's  Commen- 
taries, where  the  dangers  of  an  unskilled  examination  of  land  titles  is 
clearly  illustrated. 


CHAPTER  LXXI. 

TITLE    BY    DEED. 

Conveyance  of  Real  Property. 

§  1175.  Must  be  in  writing. — Before  the  statute  of  frauds  an 
estate  in  corporeal  real  property  could  be  conveyed  without  writ- 
ing by  a  ceremony  called  livery  of  seizin.  But  since  that  statute 
was  enacted  in  England,  and  under  the  statutes  of  our  states,  a 
written,  sealed  instrument  of  grant  is  now  required  for  the  crea- 
tioii  and  transfer  of  all  estates  or  interests  in  lands,  legal  or 
equitable,  except  leases  for  certain  short  terms,  which  may  be 
created  orally  or  by  informal  writing.^  These  provisions,  of 
course,  do  not  apply  to  such  estate  or  interests  as  arise  by  act  or 
operation  of  law,  as  dower  and  curtesy,  or  to  trusts  arising  by 
construction  of  equity. 

§  1176.  Definition,  and  requisites. — In  its  widest  sense  a  deed 
is  any  writing  sealed  and  delivered  between  the  parties.  It  there- 
fore includes  instruments  containing  promises  only  as  well  as 
grants.  In  its  narrower  sense,  however,  the  term  deed  signifies 
a  writing  sealed  and  delivered  between  the  parties  by  which  the 
title  to  lands  is  made  over  from  one  to  the  other,  in  which  case 
the  phrase,  "deed  of  conveyance,"  aptly  describes  the  instru- 
ment. • 

All  deeds  must  be  written  upon  paper  or  parchment,  but  print- 
ing satisfies  the  requirement  of  writing,  and  deeds  are  common- 
ly made  by  filling  in  printed  blanks.  A  deed  should  be  written 
with  ink,  though  a  pencil  writing  is  probably  good  and  a  type- 
written deed  is  of  course  good." 

^Post,  §  1238. 

'  Forms  of  deeds  are  given  in  the  appendix.  These  should  not  be  used, 
however,  where  local  forms  are  obtainable,  and  the  execution  attestation 
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§  1177.  Parties. — Every  person  of  legal  capacity  to  make  a 
contract  may  make  a  deed.''  In  some  states  at  common  law,  hus- 
band and  wife  cannot  convey  directly  to  one  another.  The  prac- 
tice in  such  cases  is  for  the  grantor  to  convey  to  a  third  party, 
who  then  conveys  to  the  spouse  intended  as  grantee.* 

§  1178.  Of  the  different  kinds  of  deeds. — Two  forms  of  deeds 
are  commonly  used  in  this  country :  the  quitclaim  deed  and  the 
warranty  deed. 

A  quitclaim  deed  purports  to  pass  whatever  title  the  grantor 
has  and  no  more.  This  is  its  legal  effect  except  in  a  few  states 
where  the  grantee  will  get  the  rights  of  a  bona  fide  purchaser  for 
value  if  he  is  actually  such. 

Ordinarily  the  grantee  in  a  quitclaim  deed  has  no  remedy 
against  the  grantor  in  case  of  failure  of  the  title,  unless  the 
grantor  was  guilty  of  fraud ;  and  the  latter  may,  in  many  states, 
even  buy  in  afterward  and  hold  a  title  adverse  to  that  of  his 
g'rantee.  As  to  such  title  or  interest  as  the  grantor  has  at  the 
time  of  the  conveyance,  however,  the  quitclaim  deed  is  as  good 
and  effectual  as  any  other  form  of  conveyance. 

A  zi'arranty  deed  is  most  commonly  used  in  this  country,  and 
may  be  defined  as  a  deed  of  bargain  and  sale,  containing  personal 
covenants  or  promises  by  the  grantor  with  respect  to  the  title  and 
incumbrances. 

The  several  formal  parts  of  a  warranty  deed  and  their  order 
are  commonly  as  follows : 

§  11 79 J  The  date. — This  is  sometimes  inserted  in  the  com- 
mencement of  the  deed  and  sometimes  in  the  testimonium  clause." 
Its  place  is  immaterial,  however,  and  even  though  the  date  be 
omitted  the  true  date  may  be  proved. 

and  acknowledgment  should  always  be  in  accordance  with  the  law  of  the 
state  where  the  land  lies,  for  by  this  law  the  sufficiency  and  effect  of  a 
deed  as  a  conveyance  of  present  title  is  always  determined.  See,  also. 
Agency,  ante,  §  5S1. 

'  See  ante,  §  98,  as  to  avoidance  of  deed  by  infant. 

'  See  statutes  in  Ala.,  N.  H.,  N.  Y.,  N.  Dak.,  R.  I.  and  Wis.  authorizing 
deeds  directly  between  husband  and  wife. 

^Post,  §  1193. 
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§  1180.  Names  of  parties. — Every  well-drawn  deed  should 
contain  not  only  the  true  names  of  the  parties,  but  some  matter 
of  description  as  their  place  of  residence  and  their  occupations. 
Trustees,  guardians  and  executors  should  be  described  as  such. 

§  1181.  The  consideration. — Considerations  are  of  two  kinds, 
good  and  valuable.  A  good  consideration  is  such  as  consists  of 
near  relationship  by  blood  or  marriage.  A  valuable  consideration 
is  usually  money  or  something  of  money  value."  To  support  a 
deed  between  strangers  the  consideration  must  usually  be  valu- 
able, though  it  need  not  be  adequate.  In  the  absence  of  fraud, 
an  acknowledgment  of  consideration  in  a  deed  is  conclusive,  and 
the  conveyance  cannot  be  directly  impeached  for  lack  of  con- 
sideration. In  action  for  purchase-money  or  to  enforce  a  vendor's 
lien,  however,  the  recital  in  a  deed  acknowledging  the  receipt  of 
the  consideration  may,  like  any  other  receipt,  be  explained  or  con- 
tradicted by  oral  evidence. 

§  1182.  The  granting  clause. — This  contains  the  operative 
words  of  grant.  These  are  most  frequently  "give,  grant,  bargain 
and  sell,"  which  are  equivalent  in  some  states  to  express  covenants 
for  title  and  against  incumbrances.  But  it  is  a  common  practice 
to  insert  in  warranty  deeds  most  of  the  operative  words  of  grant 
used  in  transferring  lands,  as  "give,  grant,  bargain,  sell,  release, 
remise,  alien,  convey  and  confirm." 

§  1183.  Same — Words  of  inheritance. — At  common  law  the 
word  heirs  is  absolutely  necessary  to  convey  a  fee,  and  a  deed 
"to  A"  merely,  instead  of  "to  A  and  his  heirs,"  would  give  A 
only  a  life  estate.     By    statute    now,    in   most    states,   the   word 

"heirs"  is  unnecessary,  and  _  ^ c  a  certain  person  merely  will 

convey  to  him  the  fee,  or  at  least  whatever  estate  the  grantor  has, 
except  where  a  less  estate  is  expressly  limited.' 

°  Ante,  I  58,  et  seq. 

'  In  some  states  a  grant  to  A  for  life  with  remainder  to  his  heirs  gives 
A  the  fee.  This  is  known  as  the  rule  in  Shelley's  Case.  In  others  a 
remainder  is  created  in  the  heirs  and  A  takes  merely  a  life  interest.  "To 
A  and  his  heirs  forever"  are  the  proper  words  to  grant  a  fee. 
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§  1184.  The  description. — The  object  of  the  description  in  a 
deed  is  to  identify  the  land  conveyed,  and  if  the  description  is  so 
uncertain  that  it  is  impossible  to  ascertain  what  land  was  meant, 
the  deed  will  be  void  for  uncertainty.  The  land  may  be  described 
by  reference  to  natural  objects  or  boundaries,  such  as  rivers, 
lakes,  mountains,  etc.,  or  by  artificial  marks  such  as  lines,  stakes, 
marked  trees,  etc.,  or  by  courses  and  distances.  Courses  and  dis- 
tances, however,  will  usually  be  controlled  by  fixed  monuments. 
Other  means  of  description  may  also  be  employed  as  by  giving 
the  lot,  block,  and  ward,  where  the  property  is  part  of  a  town 
plat,  or  by  reference  to  the  United  States  survey. 

Further  discussion  of  this  topic  is  impossible  within  our  limited 
space  and  fuller  information  should  be  sought  in  special  works 
on  real  property  and  conveyancing.  Great  care  should  be  taken 
that  the  description  of  the  premises  conveyed  shall  be  clear,  ac- 
curate, and  unambiguous. 

§  1185.  Exceptions. — Anything  excepted  out  of  the  grant,  as 
the  minerals  under  the  soil,  is  usually  described  here.  The  de- 
scription should  be  as  full  and  accurate  as  the  description  of  the 
thing  granted. 

§  1186.  The  habendum — Reddendum — Limitations. — This  is 
that  part  of  a  deed  beginning  with  the  words  "to  have  and  to 
hold,"  and  its  office  is  to  limit  and  define  the  estate  conveyed.  If 
the  granting  part  of  the  deed  contains  words  properly  limiting 
the  estate  the  habendum  is  unnecessary. 

The  reddendum  contains  whatever  reservations  are  made  in 
favor  of  the  grantor,  as  a  way  or  other  easement. 

Next  follow  whatever  conditions  or  limitations  are  agreed 
upon. 

§  1187.  Covenants  for  title. — In  this  country  no  covenants  for 
title  and  against  incumbrance  are  implied  from  the  grant  of  a 
freehold  estate,  except  in  some  states  where,  by  statute,  the  use 
of  the  operative  words,  "grant,  bargain  and  sell,"  imply  them. 
But  nearly  all  deeds,  except  deeds  of  quitclaim,  contain  certain 
covenants  on  the  part  of  the  grantor  touching  the  title  of  the 
estate  conveyed.     These  are  commonly : 
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(i)  Of  seizin  and  right  to  convey. 

(2)  Against  incumbrances. 

(3)  For  quiet  enjoyment. 

(4)  The  covenant  of  warranty. 

Upon  a  breach  of  any  of  these  covenants  the  grantor  becomes 
liable  to  the  grantee,  and  sometimes  to  those  who  claim  under 
him,  to  make  compensation  in  damages.  Yet,  as  the  value  of 
these  covenants  usually  depends  solely  upon  the  pecuniary  ability 
of  the  grantor  to  respond  in  damages  for  their  breach,  their  pres- 
ence should  never  dispense  with  a  searching  investigation  of  the 
title. 

§  1188.  Covenant  of  seizin  and  against  incumbrances. — By 
the  covenant  of  seizin  the  grantor  covenants  that  he  is  lawfully 
seized  of  the  premises  and  has  a  good  right  to  convey  them. 
In  most  states  the  term  seizin  means  that  the  grantor  has  the 
very  estate  in  quality  and  quantity  which  he  assumes  to  convey 
and  the  covenant  is  broken  if  he  has  not.  In  other  states  "seizin" 
is  used  in  the  sense  of  possession,  and  that  the  grantor  is  in  actual 
possession  under  color  of  title  is  sufficient  to  prevent  a  breach 
of  the  covenant,  not  only  of  seizin  but  of  right  to  convey,  unless 
an  indefeasible  estate  be  expressly  assured.  A  similar  conflict 
exists 'as  to  whether  the  covenant  is  broken,  if  at  all,  as  soon 
as  made,  thus  giving  the  grantee  only  a  right  to  sue,  or  whether 
it  passes  into  the  hands  of  subsequent  grantees  who  may  sue  the 
grantor  whenever  they  are  evicted  by  those  having  paramount 
title.  If  the  grantor  covenants  that  he  is  seized  of  an  indefeasible 
estate,  he  is  liable  to  any  subsequent  grantee  who  is  dispossessed 
by  one  having  paramount  title. 

The  covenant  against  incumbrances  is  meant  to  protect 
against  every  right  or  interest  in  the  land  which  may  exist  in 
third  persons  consistently  with  the  passing  of  a  fee,  such  as 
inchoate  rights  of  dower,  outstanding  mortgages,  mechanics' 
liens,  unpaid  taxes,  conditions  and  covenants  restricting  the  use 
of  the  premises  and  private  rights  of  way.  Whether  the  cove» 
nant  runs  with  the  land  and  may  be  enforced  by  subsequent  pur- 
chasers injured  by  an  incumbrance  is  not  uniformly  settled.  If 
the  covenant  was   that  the  grantee,  his  heirs,  successors,  etc. 
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should  enjoy  the  estate  free  from  all  incumbrances,  any  subse- 
quent owner  injured  by  an  incumbrance  may  sue  on  the  covenant. 

§  1189.  Covenant  of  warranty. — This  is  the  most  important 
of  all  the  covenants  in  a  deed,  and  in  many  states  is  about  the  only 
one  in  use.  It  is  practically  an  undertaking  by  the  grantor,  not 
only  for  himself,  but  usually  for  his  heirs,  executors  and  adminis- 
trators, that  he  or  they  will  forever  warrant  and  defend  the 
grantee,  his  heirs,  successors  and  assigns,  against  all  persons 
whomsoever  lawfully  claiming  the  land.  It  is  broken  only  when 
the  grantee  is  evicted  by  some  one  claiming  under  a  title  para- 
mount to  the  grantor,  existing  at  the  time  the  conveyance  was 
made.  Before  breach  this  covenant  runs  with  the  land,  and  any 
person  who  is  owner  when  a  breach  occurs  may  sue  therefor. 
One  evicted  from  the  land  under  title  paramount  may  recover, 
in  most  states,  only  his  purchase  price  with  interest. 

§  1190.  Same — Estoppel. — If  one  who  has  conveyed  with  the 
covenant  of  warranty  land  to  which  he  has  no  title,  afterward  ac- 
quires title  thereto,  he  will  be  estopped  (precluded)  from  settins: 
up  such  after-acquired  title  as  against  his  grantee,  in  whom  such 
after-acquired  title  is  held  instantly  to  vest. 

§  1191.  Special  warranty. — This  is  a  warranty  against  a  cer- 
tain person,  or  class  of  persons,  or  claims,  as  distinguished  from 
the  general  warranty  above. 

§  1192.  Statutory  forms  of  conveyance. — In  many  states  the 
legislatures  have  provided  statutory  forms  of  conveyance  as 
brief  and  simple  as  the  older  forms  are  complicated  and  verbose. 
The  operative  words  to  convey  the  fee,  are  usually,  "convey  and 
warrant,"  and  these  generally  have  the  effect  of  the  usual  ex- 
press covenants  for  title  and  against  incumbrances.  The  use  of 
these  forms  is  optional.    Most  conveyancers  use  the  old  forms. 

§  1193.  The  testimonium  clause. — This  clause  recites  that, 
"In  witness  whereof  the  parties  have  hereunto  set  their  hands 
and  afifi.xed  their  seals,"  etc.  ft  is  common  for  the  wife,  in 
this  place,  by  a  clause  of  release,  to  signify  the  relinquishment  of 
her  dower. 
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§  1194.  Relinquishment  of  dower  and  homestead. — Dower, 
whicli  has  been  already  discussed/  cannot  be  relinquished  or  ex- 
tinguished by  the  husband  alone  without  the  consent  and  concur- 
rence of  the  wife,  except  in  a  few  states  where  she  has  dower 
only  in  the  lands  of  which  he  dies  seized.  She  may  relinquish 
her  dower,  however,  by  executing  the  deed  or  mortgage  concur- 
rently with  her  husband.  In  some  states  she  must  acknowledge 
such  deed  separately  after  being  examined  apart  from  her  hus- 
band as  to  the  freedom  of  her  act  from  his  constraint.' 

In  most  cases  the  sole  deed  of  the  husband  is  insufficient  to 
encumber  or  pass  the  title  to  the  homestead  unless  the  wife  joins 
in  executing  it  in  the  manner  prescribed  by  the  local  law.  Un- 
like a  deed  of -lands  in  which  the  wife  has  dower  merely,  a  con- 
veyance of  the  homestead  without  her  signature  is  absolutely 
void.^" 

Of  the  Execution. 

§  1195.  Signing  and  sealing. — In  all  states  signing  is  probably 
essential  to  a  valid  deed.  Signing  by  a  third  party  at  the  request 
of  the  grantor,  and  in  his  presence,  is  equivalent  to  a  signing  by 
the  grantor  himself.  But  if  a  deed  is  to  be  executed  in  the  ab- 
sence of  the  grantor,  the  third  person  who  signs  for  him  must  do 
so  by  sealed  authority.^ ^  A  seal  is  necessary  to  a  valid  deed  at 
common  law,  and  this  is  so  in  all  states  where  seals  have  not  been 
abolished  by  statute.^  ^ 

§  1196.  Attestation  or  witnessing. — No  witnesses  were  re- 
quired at  common  law.     While  in  a  few  states  a  deed  without 

'Ante,  §  1159. 

'Post,  §  1197. 

"See  ante,  §  1160.  In  some  states  the  mere  joinder  of  the  wife  in  the 
husband's  deed  is  sufficient  to  relinquish  her  dower,  homestead  or  other 
marital  interests.  In  a  number  of  states,  however,  apt  words  for  that  pur- 
pose must  appear  in  the  body  of  the  deed.  See,  also,  post,  §  1207,  as 
to  purchase-money  mortgages. 

"^Ante.  §  S51. 

^  The  reader  is  referred  to  what  has  already  been  said  about  sealing. 
Ante,  §  SO.  No  seal  is  required  for  a  deed  of  land  in  Ark.,  Cal.,  Colo., 
Ind.,   la.,  Kans.,   Mich.,   Ky.,   Mo.,   Mont.,   Nebr.,   N.   Dak.,   Tenn.,   Tex., 
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witnesses  is  void  by  statute,  in  the  majority  of  them  it  is  merely 
unfit  for  record,  as  elsewhere  explained,  though  perfectly  good 
as  between  the  parties.  The  witnesses  should  be  persons  compe- 
tent to  testify  at  the  time  the  deed  is  executed.  In  most  states 
two  witnesses  are  required. 

§  1197.  Acknowledgment. — The  practice  of  acknowledging 
deeds  to  prove  their  execution  and  prevent  fraud  is  based  upon 
statutes  of  the  several  states,  each  of  which  prescribes  the  form, 
requisites  and  effect  of  such  acknowledgment.  In  nearly  all 
states  no  deed  can  be  recorded  unless  duly  acknowledged,  though 
it  will  be  good  as  between  the  parties.  In  many  states  a  married 
woman's  deed  is  absolutely  void  unless  acknowledged,  as  re- 
quired by  the  local  law,  which  frequently  requires  that  the  officer 
taking  her  acknowledgment  shall  examine  her  separately  from 
her  husband  as  to  the  freedom  of  her  act  from  his  constraint.^" 

Forms  of  acknowledgment  are  given  in  the  appendix. 

The  acknowledgment  is  made  before  a  notary  public  or  magis- 
trate, and  consists  usually  in  the  mere  statement  of  the  grantor 
that  he  acknowledges  the  conveyance  to  be  his  free  act  and  deed. 
The  officer  then  certifies  in  writing,  over  his  official  signature, 
that  the  deed  was  acknowledged  before  him.  Often  the  officer  is 
required  to  affix  his  seal.  Those  making  and  taking  acknowledg- 
ments should  be  governed  strictly  by  the  law  of  the  place  where 
the  land  lies. 

§  1198.  Delivery. — Delivery  of  the  deed  by  the  grantor  and  its 
acceptance  by  the  grantee  is  necessary  to  make  it  operative.  If 
the  deed  is  never  voluntarily  delivered  to  the  grantee,  as  where 
he  gets  possession  of  it  by  fraud  or  force,  not  even  a  bona  fide 
purchaser  of  the  land  from  him  will  get  a  valid  title.  Once  the 
deed  is  voluntarily  deKvered,  however,  the  grantor  can  only  re- 
cover the  title  by  some  one  of  the  formal  methods  required  by 
law  for  the  acquisition  of  lands.  Mere  cancellation  or  destruc- 
tion of  the  deed,  or  its  delivery  back  to  the  grantor,  will  not  make 

Utah  and  Wash.     A  common-law  seal  is  necessary  in  Me.,  Mass.,  N.  H. 
and  Vt.    A  scroll  or  scrawl  with  the  pen  is  sufficient  in  Fla.,  Ga.,  111.,  Md., 
Minn.,  N.  Car.,  Ore.,  Pa.,  Va.  and  Wis. 
"Post,  §  1207. 
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him  the  owner  again,  or  divest  the  grantee  of  his  title.  If  the 
grantor  acted  under  the  influence  of  fraud  or  mistake,  his  remedy 
is  in  a  court  of  equity  to  have  the  deed  set  aside  or  for  a  recon- 
veyance. If  the  grantor  in  such  cases  delays  proceedings  until  a 
bona  -fide  purchaser  for  value  has  acquired  the  land,  he  must  seek 
his  remedy  against  the  grantee  personally,  for  such  innocent  pur- 
chaser acquires  an  indefeasible  title. ^* 

§  1199.  Registration. — In  all  the  states  are  statutes  requiring 
deeds  and  most  other  instruments  affecting  the  title  to  land  to  be 
recorded  in  a  specified  public  oiifice,  in  order  to  afford  those  inter- 
ested in  the  title  an  easy  and  reliable  means  of  investigating  it. 
As  between  the  parties,  and  as  against  all  persons  having  actual 
notice  thereof,  an  unrecorded  deed  is  perfectly  valid.  As  against 
subsequent  purchasers  and  incumbrancers  without  notice,  how- 
ever, an  unrecorded  deed  is  generally  declared  by  the  several  stat- 
utes to  be  void,  provided,  in  most  states,  the  deed  or  mortgage  to 
such  subsequent  purchaser  or  incumbrancer  is  itself  first  duly  re- 
corded. In  a  few  states  an  unrecorded  deed  is  invalid  as  against 
attaching  creditors  of  the  grantor.  In  order  to  be  entitled  to  pro- 
tection against  an  unrecorded  deed  the  subsequent  purchaser  must 
have  been  without  notice  of  the  prior  deed,  both  at  the  time  he 
acquired  the  property  and  at  the  time  he  paid  for  it.  If  a  deed 
properly  executed  is  duly  recorded,  the  record  is  said  to  be  con- 
structive notice  to  all  who  are  interested  in  the  title.  But  it  is 
held  in  many  states  that  a  deed,  in  order  to  convey  constructive 
notice,  must  be  in  all  respects  fit  for  record,  and  if  not  properly 
attested  or  acknowledged  the  record  conveys  no  legal  notice  and 
is  without  effect,  even  as  against  those  having  actual  knowledge 
of  its  contents. 

In  most  states  the  deed  takes  effect  as  against  subsequent  pur- 
chasers, mortgagors,  and  creditors,  from  the  moment  it  is  re- 
corded, and  it  is  deemed  to  be  recorded  the  moment  it  is  handed 
to  the  proper  officer,  and  by  him  received  for  record.  In  a  few 
states  a  specified  time  is  allowed  for  recording  deeds,  and  recorda- 
tion within  that  time  relates  back  to  the  date  of  execution  and 
delivery. 

"Generally  as  to  what  constitutes  delivery,  see  ontej  §§  SO,  51. 
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§  1200.  Same— Possession  as  notice. — If  the  grantee  under  an 
unrecorded  deed  is  in  actual  possession  of  the  land,  this  is  gen- 
erally held  sufficient  to  put  subsequent  purchasers  upon  inquiry 
and  aiifect  them  with  notice  of  the  title  under  which  the  party  in 
possession  holds.  But  such  possession  must  be  actual,  open,  noto- 
rious, unequivocal,  continuous  and  exclusive. 

REVIEW. 

REAL  PROPERTY   AND   CONVEYANCES. 

1.  (o)  Define  real  property.  (&)  What  is  incorporeal  real  property? 
(c)  What  are  fixtures  and  when  must  a  tenant  remove  them?  (d)  What 
is  an  estate  in  fee-simple?  (e)  What  is  meant  by  waste?  (/)  What  are 
emblements,  and  who  may  claim  them?  (g)  Define  curtesy  and  dower. 
(A)  Distinguish  between  joint  tenancy  and  tenancy  in  common,  (j)  What 
is  a  homestead  and  what  constitutes  a  homestead  in  your  state? 
(/)  What  are  emblements  and  who  may  claim  them?  (k)  State  what  you 
knov7  about  fixtures. 

2.  A  deed  of  a  farm  simply  describes  it  by  metes  and  bounds,  saying 
nothing  about  crops  or  buildings.  Is  the  grantor  entitled  to  take  the 
growing  crops  as  they  mature,  or  to  remove  the  buildings  then  on  the 
land?     See  Mott  v.  Palmer,  1  N.  Y.  564. 

3.  The  lessee  of  a  machine  shop  attaches  to  the  ceiling  by  straps  and 
bolts  certain  pulleys,  hangers  and  shafting,  and  an  engine  and  boiler  to 
the  floor  and  joists  by  means  of  rods  and  bolts.  Is  he  entitled  to  remove 
them  before  the  expiration  of  his  lease? 

4.  What  is  a  trust  and  how  must  an  express  trust  in  land  be  created? 

5.  (o)  How  must  a  contract  to  convey  land  be  made  and  by  what 
means  must  the  conveyance  be  effected?  (b)  Define  a  deed  and  dis- 
tinguish between  a  warranty  deed  and  a  quitclaim  deed.  (c)  What 
covenants  are  usually  found  in  a  warranty  deed?  (d)  What  is  meant 
by  acknowledgment  of  a  deed,  and  what  is  the  usual  effect  of  a  failure  to 
acknowledge  it?  (e)  How  many  witnesses  are  necessary  to  a  deed  in  your 
state? 

6.  A  conveys  land  to  B  by  a  deed  containing  a  covenant  that  the 
grantor  will  forever  warrant  and  defend  the  grantee  against  all  persons 
lawfully  claiming  the  land.  If  B  is  evicted  by  persons  having  paramount 
title,  what  is  the  measure  of  his  damages  against  A? 

7.  A  conveys  his  land  to  B,  who  fails  to  record  the  deed.  While  A,  is 
still  in  possession  of  the  land  he  makes  a  second  conveyance  of  the  same 
to  X,  who  pays  value  for  it  in  good  faith  without  notice  or  knowledge  of 
the  deed  to  B.     X  records  his  deed,  while  B's  deed  is  still  unrecorjled. 
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Who  will  hold  the  property,  B  or  X  ?  Buchanan  v.  International  Bank,  78 
111.  500.  How  would  your  decision  be  if  B  had  been  in  open  and  visible 
possession  of  the  land  when  the  conveyance  to  X  was  made? 

8.  A  husband  conveys  a  tract  of  land  belonging  to  himself  without  his 
wife  joining  in  the  deed.  What  interest,  if  any,  may  the  grantor's  wife 
claim  in  such  land  as  against  the  grantee  if  she  becomes  a  widow?  What 
effect,  if  any,  in  passing  title,  would  the  husband's  sole  deed  have  in  your 
state,  supposing  that  the  land  in  question  were  a  homestead? 


CHAPTER    LXXII. 

MORTGAGES  OF  REAL  PROPERTY. 

§  .i201.  In  general. — The  importance  of  this  class  of  securities 
can  scarcely  be  over-estimated,  as  they  enable  investors  in  land  to 
give  safe  security  for  the  unpaid  price,  or  to  borrow  money  for 
the  purposes  of  business,  or  for  the  improvement  of  the  estate, 
upon  the  stable  and  permanent  security  of  the  land  itself.  They 
afford  a  safe  form  of  investment  for  the  funds  of  the  provident 
and  saving,  and  for  the  moneys  of  infants  and  others  under 
guardianship,  and  are  a  favored  form  of  investment  for  funds 
held  in  trust. 

§  1202.  Defanition  and  general  nature. — A  mortgage  is  a  con- 
veyance of  land  as  security.  The  party  giving  a  mortgage  is 
called  the  mortgagor,  the  party  to  whom  it  is  given  is  the  mort- 
gagee. 

At  common  law  a  mortgage  was  strictly  a  conveyance  upon 
condition  subsequent,  and  passed  the  legal  title  to  the  mortgagee, 
subject  to  be  defeated  and  revested  in  the  mortgagor  upon  pay- 
ment of  the  mortgage  debt  strictly  at  maturity.  Upon  failure  by 
the  mortgagor  so  to  pay,  the  estate  became  absolute  in  the  mort- 
gagee, though  its  value  was  far  greater  than  the  debt  and  interest, 
and  even  though  the  mortgagor's  default  was  due  to  necessity, 
accident  or  mistake.  The  harshness  of  this  rule  led  equity,  at  an 
early  day,  to  treat  the  condition  of  forfeiture  as  in  the  nature  of 
a  penalty  against  which  it  ought  to  relieve,  and  to  hold  that,  as 
the  conveyance  was  intended  as  a  mere  pledge  to  secure  the  pay- 
ment of  the  debt,  it  was  enough  if  it  effected  that  purpose.  The 
mortgagor  might,  therefore,  redeem  the  land  in  equity  by  paying 
the  debt  and  interest  within  a  reasonable  time.  This  right  to  re- 
deem in  equity  was  known  as  an  equity  of  redemption,  and  from 
it  grew  the  practice  of  filing  bills  in  equity  to  cut  off  the  mort- 
gagor from  his  privilege  to  redeem. 

(542) 
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§  1203.  Modern  doctrine  of  mortgages. — Notwithstanding 
that  a  mortgage,  in  practice,  still  retains  its  absolute  form,  the 
prevailing  view  is  that  it  constitutes  a  mere  lien  or  security  upon 
the  land,  and  that  the  legal  estate  remains  in  the  mortgagor,  sub- 
ject to  this  lien.  The  mortgagee  has  no  estate  in  the  land,  but  a 
lien  thereon  which  will  pass  to  an  assignee  or  purchaser  of  the 
debt  as  security  therefor  and  as  an  incident  thereto.  After  de- 
fault in  paying  the  mortgage  debt  the  mortgage  is  a  mere  lien  or 
security  as  before,  and  the  mortgagor  may  redeem  until  his  right 
to  do  so  has  been  cut  off  by  some  proper  step  or  proceeding  by 
the  mortgagee  or  those  who  have  succeeded  to  his  rights.^  In  a 
few  states,  however,  the  common-law  theory  of  mortgages  pre- 
vails with  more  or  less  modifications. 

§  1204.  Who  may  mortgage. — Any  person  competent  to  con- 
tract, who  has  an  interest  in  the  land  at  the  time  the  security  is 
given,  may  make  a  valid  mortgage. 

§  1205.  What  may  be  mortgaged. — In  general,  any  vested  in- 
terest or  estate  in  lands,  whether  in  fee  for  life  or  for  years,  may 
be  mortgaged,  provided  it  is  capable  of  being  assigned  and  trans- 
ferred. Many  important  questions  have  arisen  as  to  the  validity 
of  mortgages  of  real  property  not  owned  by  the  mortgagor  when 
the  mortgage  was.  given,  but  afterward  acquired  by  him.  The 
general  rule  as  to  such  mortgages  is  that  they  are  good  and  wili 
bind  the  property  in  equity  as  soon  as  it  is  acquired  by  the  mort- 
gagor, though  such  a  mortgage  will  be  void  as  to  bona  fide 
purchasers  without  notice  whose  rights  intervene. 

§  1206.  Form. — A  mortgage  of  land  still  retains  the  form  of 
a  deed,  similar  to  an  ordinary  conveyance,  containing  a  clause 
known  as  a  defeasance  prescribing  the  condition,  usually  the  pay- 
ment of  money,  upon  which  the  conveyance  is  to  become  void, 
and  the  title  is  to  revest  in  the  grantor  or  mortgagor.  Any  deed 
which  shows  that  it  was  executed  to  secure  the  payment  of  a 
debt  merely  will  be  construed  as  a  mortgage. 

Contrary  to  the  general  rule,  oral  evidence  is  admitted  in  mos< 

^  Foreclosure,  post,  §  1217. 
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states  to  show  that  a  deed  absolute  upon  its  face  was  intended 
as  a  mortgage.  In  a  few  states,  however,  the  admissibility  of 
such  evidence  is  limited  to  cases  of  fraud,  accident  and  mistake. 

§  1207.  Formalities  of  execution. — A  mortgage  should  be  exe- 
cuted with  all  the  formalities  of  signing,  sealing,  attestation  and 
recording,  prescribed  for  making  a  deed.  The  wife  of  the  mort- 
gagor should  join  for  the  purpose  of  releasing  her  dower  interest, 
and,  in  the  case  of  a  homestead,  for  the  purpose  of  giving  validity 
to  the  mortgage  itself,  which  would  be  void,  in  most  states,  with- 
out her  concurrence.  But  a  purchase-money  mortgage,  i.  e.,  a 
mortgage  given  to  secure  the  whole  or  some  part  of  the  pur- 
chase-money due,  takes  priority  over  homestead  rights  and  the 
wife's  right  of  dower,  even  though  the  wife  does  not  join  in  its 
execution. 

§  1208.  The  debt  secured. — Substantially  the  same  rules  ap- 
ply here  as  to  mortgages  of  chattels. - 

§  1209.    Rights  of  mortgagor  and  mortgagee  respectively. — 

In  all  states  the  interest  of  the  mortgagor  before  condition  broken 
(non-payment  of  the  debt  at  maturity)  is  a  legal  estate,  and  de- 
scends to  his  heirs  subject  to  the  rights  of  the  mortgagee.  And 
this  is  now  the  nature  of  the  mortgagor's  interest,  even  after  de- 
fault, so  far  as  most  practical  results  are  concerned. 

§  1210.  Possession  of  mortgaged  premises. — Before  condition 
broken  the  mortgagor  is  entitled  to  possession  as  against  all  the 
world  except  the  mortgagee.  Under  the  lien  theory  the  mortgagor 
is  entitled  to  the  possession  up  to  the  time  of  foreclosure  and 
sale,  both  as  against  third  parties  and  as  against  the  mortgagee. 
And  this  right  is  reserved  before  breach  by  statutes  in  some  states 
where  the  mortgagee  is  deemed  to  have  an  estate  in  the  land. 
In  others  it  is  usually  reserved  by  the  terms  of  the  mortgage  itself. 
The  mortgagor  may,  before  default,  sell  or  lease  the  premises, 
subject  to  the  mortgage,  and  may  have  the  rents  and  profits,  un- 
less in  exceptional  cases.  But  in  a  few  states  the  mortgagee  is 
entitled  to  the  possession  and  may  sue  for  it  unless  the  possession 
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is  expressly  reserved  to  the  mortgagor.  But  a  mortgagee  in  pos- 
session, receiving  rents  and  profits,  holds  them  as  trustee  or  agent 
for  the  mortgagor.  He  must  apply  the  surplus  income,  beyond 
the  expense  of  management,  to  the  interest  and  principal  of  the 
mortgage  debt,  using  due  diligence  to  make  the  trust  property 
productive. 

§  1211.  Assignment  of  mortgage. — A  mortgagee  may  assign 
the  mortgage  and  the  debt  thereby  secured.  Where  the  mort- 
gagee's interest  is  deemed  an  estate  in  the  land,  he  must  assign 
the  mortgage  by  a  deed,  for,- under  the  statute  of  frauds,  all 
estates  and  interests  in  lands  must  be  so  transferred.  The  proper 
way  in  all  states  is  to  execute  a  formal  written  instrument  of  as- 
signment, signed,  sealed,  witnessed,  acknowledged  and  recorded 
in  the  same  way  as  the  mortgage  itself.  'Under  the  theory,  how- 
ever, that  a  mortgage  is  a  mere  chattel  and  an  incident  to  the  debt, 
whatever  operates  as  an  assignment  of  the  debt  carries  the  mort- 
gage with  it  in  states  where  the  lien  theory  prevails,  and  an  oral 
or  informal  transfer  is  sufficient,  at  least  as  between  the  parties. 

§  1212.  Same — Negotiable  note  secured  by  mortgage. — If  a 
negotiable  note  and  a  mortgage  securing  it  are  transferred  before 
maturity  to  a  bona  fide  purchaser  for  value,  it  is  held,  as  a  rule, 
that  such  purchaser  takes  both  securities,  freed  from  any  equities 
of  defense  existing  between  the  mortgagor  and  mortgagee. 

The  validity  of  the  assignment  of  the  mortgage  debt  is  gov- 
erned, as  a  rule,  by  the  law  of  the  place  where  the  assignment  is 
made,  while  the  assignment  of  a  mortgage  is  governed  by  the  law 
of  the  place  where  the  land  is  situated. 

§  1213.  Extinguishment  and  discharge. — If  on  the  day  when 
the  debt  falls  due,  the  mortgagor  pays  the  mortgage  debt,  the 
mortgage  is  fully  discharged,  and  a  tender  on  that  day  has  the 
same  effect.  And  this  is  generally  true  of  a  tender  made  after  de- 
fault  in  states  where  the  lien  theory  prevails.  In  others,  if  the 
tender  is  not  accepted,  the  mortgagor  must  sue  in  equity  to  re- 
deem. 

§  1214.  Satisfaction  of  record. — If,  when  a  mortgage  is  paid 
and  satisfied,  the  mortgage  is  allowed  to  remain  upon  the  public 
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records,  it  constitutes  an  apparent  incumbrance  upon  the  mort- 
gagor's title  which  the  latter,  for  that  and  various  other  reasons, 
has  a  right  to  have  removed.  The  satisfaction  should  take  the 
form  of  a  deed  with  apt  words  of  conveyance,  where  the  mortgage 
is  regarded  as  conveying  an  estate  in  the  land,  and  should  be  exe- 
cuted and  recorded  with  the  same  formalities  as  other  deeds.  A 
substantially  similar  course  is  pursued  in  other  states,  though  the 
language  need  not  import  a  conveyance  back  to  the  mortgagor. 
In  all,  or  nearly  all  states,  however,  statutes  provide  for  the  dis- 
charge of  mortgages  by  an  entry  on  the  margin  of  the  record  of 
the  mortgage  in  the  office  where  it  is  recorded.  By  statutes,  in 
many  states,  the  mortgagor  is  bound  to  enter  a  satisfaction  of 
record  after  the  mortgage  is  paid  and  discharged,  and  is  liable  to 
a  penalty  if  he  neglects  to  do  so  after  a  request  by  the  mortgagor. 

§  1215.  Registry  and  priority. — The  registry  laws  apply  tc 
mortgages  of  real  property  in  substantially  the  same  way  as  to 
deeds  absolute,  and  the  rights  of  subsequent  purchasers  and  in- 
cumbrances without  notice,  and  for  a  valuable  consideration, 
whose  deeds  or  mortgages  are  first  recorded,  take  priority  over 
parties  claiming  under  a  prior  unrecorded  mortgage.^ 

§  1216.  Remedies  incident  to  mortgages — Suit  to  redeem. — 
Where  the  common-law  theory  of  mortgages  prevails,  a  mort- 
gagor, after  default,  has  no  further  rights  at  law.  He  must  bring 
an  action  in  equity  to  redeem,  accompanying  his  prayer  for  relief 
by  a  tender  of  payment  into  court.  The  equitable  right  to  redeem 
exists  until  it  is  finally  barred  and  extinguished  by  what  is  termed 
foreclosure. 

§  1217.  Foreclosure. — Foreclosure  is  the  process  by  suit,  or 
otherwise,  by  zchich  the  mortgagor  is  debarred  from  his  right  to 
redeem,  and  the  land  or  its  proceeds  is  applied  to  the  payment  of 
the  mortgage  debt.  In  all  states  this  may  be  by  suit  in  equity, 
though  in  many  a  foreclosure  by  advertisement  and  sale  is  per- 
mitted under  statutes.  The  foreclosure  may  be  strict,  in  which 
case  the  court,  by  its  decree,  gives  the  mortgagor  a  certain  time 
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to  redeem,  and  upon  his  failure  to  do  so  the  property  vests  abso- 
hitely  in  the  mortgagee.  But  in  most  states  what  is  known  as 
equitable  foreclosure,  or  foreclosure  by  sale,  is  alone  permitted. 
By  this  method  the  property  is  ordered  sold,  and  the  debt,  inter- 
est and  costs  paid  over  to  the  mortgagee.  The  surplus,  if  any, 
belongs  to  the  mortgagor. 

The  subj  ect  of  foreclosure  by  action  is  so  much  afifected  by  local 
statutes  and  is  so  bound  up  with  the  technicalities  of  the  law  of 
procedure,  that  we  cannot  profitably  continue  its  discussion. 

§  1218.  Power  of  sale  mortgages. — To  avoid  the  delay,  an- 
noyance and  expense  of  foreclosure  proceedings,  mortgages  some- 
times contain  a  clause  giving  to  the  mortgagee  a  power  or  author- 
ity to  sell  the  mortgaged  premises  upon  non-payment  of  the  debt, 
and  to  apply  the  proceeds  to  its  liquidation.  Though  such  pow- 
ers are  generally  held  valid,  they  do  not  prevent  recourse  to  the 
ordinary  proceeding  by  suit  to  foreclose.  Such  a  power  is  irrev- 
ocable by  the  mortgagor  since  it  is  coupled  with  an  interest. 
The  mortgagee  selling  under  such  a  power  must  proceed  in  good 
faith  with  strict  reference  to  the  power  and  to  any  statutes  that 
may  exist  regulating  sales  under  powers. 

§  1219.  Deeds  of  trust. — Similar  to  power  of  sale  mortgages 
are  deeds  of  trust.  These  instruments  take  the  form  of  a  deed  of 
conveyance,  wherein  the  debtor  is  the  grantor,  the  creditor  is  the 
beneficiary,  and  the  grantee  is  the  trustee  upon  whom  is  conferred 
a  power  to  sell  the  property  upon  default,  and  to  apply  the  pro- 
ceeds, so  far  as  necessary,  to  the  payment  of  the  debt  secured. 
Such  deeds  are  power  of  sale  mortgages  in  their  general  nature 
and  efifect,  and  are  usually  given  when  the  creditors  are  very 
numerous,  as  in  the  case  of  bond  creditors  of  a  railroad  or  other 
large  corporation.  Frequently  the  trustee  named  is  an  incor- 
porated trust  company. 

REVIEW. 

MORTGAGE   OF   REAL    PROPERTY. 

1.  (o)  Define  a  formal  mortgage  of  realty,  and  describe  its  opera- 
tion by  the  early  common  law,     (b)  What  is  the  general  effect  of  a  mort- 
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gage  at  the  present  time?  (c-)  With  what  formahties  should  a  mortgage 
be  executed?  (d)  What  is  the  nature  and  purpose  of  a  satisfaction  of 
mortgage?  (e)  What  is  meant  by  foreclosure,  and  why  is  such  a  proceed- 
ing necessary? 

2.  A  mortgagor  tenders  the  full  amount  of  the  mortgage  debt  on  the 
day  when  it  is  due,  but  the  mortgagee  refuses  to  accept  the  tender.  What 
effect  has  this  tender  on  the  mortgage  debt?  What  effect  has  it  on  the 
lien  of  the  mortgage?  Shields  v.  Lozear,  34  N.  J.  Law  496.  Comp.  Kort- 
right  V.  Cady,  21  N.  Y.  343. 

3.  A  married  man  buys  land  of  B  and  gives  a  mortgage  for  the 
price,  and  occupies  the  land  as  a  homestead.  A's  wife  does  not  join 
in  the  mortgage.  Is  it  valid  that  the  statute  providing  that  a  conveyance  or 
mortgage  to  be  good  against  the  wife's  dower,  or  to  encumber  the  home- 
stead, must  be  executed  by  both  husband  and  wife? 

4.  A  defrauds  B  into  giving  a  negotiable  note  secured  by  mortgage  for 
a  worthless  title.  The  note  is  transferred  to  X,  a  holder  in  due  course,  but 
no  formal  assignment  of  the  mortgage  is  made.  May  X  foreclose  the 
mortgage,  and  if  so  may  he  be  met  by  the  defense  of  fraud? 


CHAPTER  LXXIII. 


LANDLORD  AND  TENANT. 


§  1220.  In  general. — The  relation  of  landlord  and  tenant  is  the 
result  of  a  contract,  express  or  implied,  whereby  one  person, 
called  the  lessor  or  landlord,  grants  the  possession  of  lands  and 
tenements  to  another,  called  the  lessee  or  tenant,  for  a  definite 
time,  in  consideration  of  the  payment  of  a  compensation  called 
rent.  The  contract  itself  is  called  a  lease,  and  the  tenant's  inter- 
est thereunder  is  known  as  a  term,  tenancy  or  leasehold.  Curious 
as  it  may  seem  the  lessee's  interest,  however  long  the  tenancy, 
has  the  characteristics  of  personal  property,  and  is  termed  a  chat- 
tel real.  Upon  the  tenant's  death  his  interest  goes  to  his  execu- 
tors free  from  his  widow's  claim  for  dower. ^ 

§  1221.  The  parties. — Any  party  competent  to  contract  may  be 
a  lessee,  and  any  such  person,  who  has  an  estate  or  interest  in 
lands  capable  of  lease,  may  be  a  lessor. 

§  1222.  What  may  be  leased. — Lands  and  the  buildings  there- 
on are  the  most  common  subjects  of  lease.  But  water  and  mining 
rights,  wharfage,  turpentine  trees,  and  many  other  things  con- 
nected with  or  forming  a  part  of  the  land,  are  capable  of  lease. 

§  1223.  The  form  of  the  lease. — Except  in  the  case  of  short 
terms,  a  writing  is  usually  required."  The  general  form  of  a 
deed  is  usually  followed,  and  while  technical  terms  are  common- 
ly employed  and  are  advisable,  their  use  is  not  essential,  provided 
the  intention  to  create  the  relation  of  landlord  and  tenant  is  clear- 
ly manifested.  The  substance  and  order  of  the  clauses  in  a  well- 
drawn  lease  will  hereafter  sufficiently  appear. 

The  following  is  a  common  form  of  lease  of  residence  property : 

'  In  some  states,  by  statute,  certain  long  terms  have  the  qualities  of  free- 
hold estates,  and  are  subject  to  dower  and  descend  to  the  heirs  of  the 
tenant. 

Test.  §  1238. 
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Acknowledgment  and  recording  of  the  lease  is  for  a  long  term, 
in  some  states  more  than  two  years.  Other  forms  will  be  found 
in  the  appendix. 

§  1224.  The  term. — A  certain  beginning  and  a  certain  ending 
are  essential  to  a  good  lease  for  years.  Usually  the  term  is  ex- 
pressed as  for  so  many  years  or  months  from  a  given  day,  or  by 
specifying  the  date  of  beginning  and  ending.^ 

§  1225.  The  words  of  leasing. — These  are  usually  "lease,  de- 
mise, and  let,"  and  should  be  employed,  as  they  usually  imply  cer- 
tain covenants  upon  the  part  of  the  lessor  which  might  not  re- 
sult if  other  words  were  used.* 

§  1226.  Description  of  the  premises. — Unless  the  premises  are 
described  with  sufficient  accuracy  to  identify  them,  the  lease  will 
be  void  for  uncertainty.  But  it  is  not  customery  to  describe  the 
premises  with  the  same  particularity  as  in  a  conveyance  of  the 
fee,  nor  is  it  always  advisable  to  do  so,  as  too  much  detail  may 
tend  to  confusion  and  uncertainty.  By  the  lease  of  a  particular 
building,  everything  which  belongs  to  it,  and  which  is  reasonably 
essential  to  its  enjoyment,  passes  with  it,  unless  specially  reserved. 

§  1227.  Rent  and  the  reservation  of  rent. — Rent  commonly 
signifies  a  periodical  payment  of  money  for  the  use  of  the  prem- 
ises. But  it  may  be  lump  sum  in  money,  or  it  may  be  payable 
from  time  to  time  in  produce  or  services.  The  usual  words  re- 
serving rent  are,  "the  said  lessee,  yielding  and  paying." 

§  1228.  Conditions  of  forfeiture  and  re-entry. — It  is  often 
provided  that  upon  certain  conditions  or  contingencies  the  land- 
lord, or  sometimes  'the  tenant,  may  terminate  the  lease.  The  con- 
ditions upon  which  it  is  most  frequently  provided  that  the  land- 
lord may  declare  the  lease  terminated  and  re-enter  the  premises, 
are  non-payment  of  rent,  failure  to  repair  or  pay  taxes  and  as- 
sessments, breach  of  the  covenant  not  to  assign  or  sublet,  and  of 
covenants  not  to  use  the  premises  for  certain  purposes,  as  for  the 

'  In  some  states  leases  of  land  or  of  agricultural  land  can  be  made  for 
only  a  limited  time,  from  ten  to  twenty  years. 
*Post,  §  1229. 
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sale  of  liquor,  or  for  the  carrying  on  of  certain  trades.  But  if 
the  lessor  wishes  to  enforce  a  forfeiture  for  the  breach,  the  right 
to  declare  a  forfeiture  will  be  waived  where  he  expressly  assents 
to  the  acts  complained  of  or  accepts  rent  accruing  after  the  breach 
occurred  and  with  knowledge  of  it. 

§  1229.  The  covenants — Lessor's  implied  covenants. — Cove- 
nants in  leases  are  either  express  or  implied.  The  lessor  implied- 
ly covenants,  at  least  where  the  technical  words  "demise  and 
grant"  are  used,  that  the  tenant  shall  have  the  quiet  enjoyment  of 
the  premises  during  the  term  of  the  lease.  But  this  covenant  ap- 
plies only  to  the  acts  of  the  lessor  and  persons  having  paramount 
title  and  not  to  trespass  by  strangers.  The  lessor  is  under  no  im- 
plied covenant  to  repair.  Neither,  in  general,  does  he  covenant 
that  the  premises  are  tenantable  or  fit  for  any  particular  use,  but 
if  the  premises  are  let  for  some  particular  purpose  and  the  land- 
lord knew  and  concealed  their  unfitness  for  such  purpose,  he 
would  probably  be  liable.'* 

§  1230.  Lessee's  implied  covenants. — A  covenant  to  pay  a 
reasonable  rent  is  implied,  though  none  is  expressed.  The  tenant 
is  also  bound  to  treat  the  premises  in  a  tenant-like  manner,  and 
must  commit  no  waste."  He  must  cultivate  farming  lands  in  the 
usual  manner  and  in  a  way  consistent  with  good  husbandry.  But 
he  is  not  bound  to  repair  in  the  absence  of  an  express  covenant  to 
do  so,  except  that  he  must  keep  the  buildings  wind  and  water 
tight  2nd  deliver  the  premises  back  at  the  end  of  his  term  in  sub- 
stantially the  same  condition  as  he  received  them,  ordinary  wear 
and  tear  excepted.  Unless  the  tenant  has  expressly  covenanted  to 
repair,  he  is  not  answerable  for  accidental  damage,  nor  is  he 
bound  to  rebuild  structures  accidentally  destroyed,  nor  to  paint, 
calcimine,  paper,  or  do  anything  else  by  way  of  ornament  merely. 

§  1231.  Lessor's  express  covenants. — These  are  usually  for 
quiet  enjoyment,  to  repair  and  to  renew  the  lease.     Unless  the 

°  The  landlord  is  liable  for  general  or  ordinary  taxes  and  assessments 
unless  the  tenant  has  covenanted  to  pay  them.  The  tenant,  however,  is 
liable  for  water  rates,  in  the  absence  of  a  different  agreement. 

'Ante,  §  1156. 
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landlord  has  expressly  covenanted  to  repair  he  is  not  bound  to  do 
so.  Neither,  generally,  is  it  any  defense  to  a  suit  for  rent  that  the 
landlord  has  suflfered  the  premises  to  get  out  of  repair,  even  to 
the  point  of  rendering  them  uninhabitable,  unless  he  has  cove- 
nanted to  repair.  Where  the  landlord  has  expressly  covenanted 
to  repair  the  obligation  will  be  enforced,  and  the  tenant,  when 
sued  for  rent,  may  recoup  any  damages  he  may  have  sustained 
through  the  landlord's  failure  to  do  so. 

§  1232.  Same — To  renew  the  lease. — The  landlord  is  bound  to 
renew  the  lease  only  where  he  has  covenanted  to  do  so.  A  single 
renewal  satisfies  this  covenant,  and  the  tenant  cannot  demand  that 
the  renewal  lease  shall  contain  a  covenant  to  renew  again. 

§  1233.  The  lessee's  express  covenants. — In  the  absence  of  an 
express  covenant  to  pay  rent,  the  lessee  is  bound  only  so  long  as 
he  holds  the  premises.  He  may  therefore  rid  himself  of  this  obli- 
gation by  assigning  his  lease,  even  though  the  assignee  be  a  pau- 
per.^ If  he  expressly  covenants  to  pay  rent,  however,  he  is  per- 
sonally bound  therefor,  and  cannot,  by  assignment,  rid  himself  of 
the  obligation  to  pay,  unless  the  lessor  accepts  a  surrender  of  the 
premises  and  receives  the  assignee  as  tenant  in  his  place. 

The  tenant  is  not  relieved  from  his  covenant  to  pay  rent  by  the 
total  or  partial  destruction,  by  fire  or  other  casualty,  of  the  build- 
ings on  the  leased  premises,  unless  by  local  statute  or  by  the  ex- 
press terms  of  the  lease.  A  clause  is  very  often  inserted  in  the 
lease,  therefore,  to  the  effect  that  if  the  premises  be  partially  dam- 
aged by  any  casualty  or  cause,  save  the  neglect  of  the  tenant,  the 
same  shall  be  repaired  as  speedily  as  possible  at  the  expense  of  the 
landlord  ;  and  that  if  the  damage  be  such  as  to  render  the  premises 
untenantable,  the  rent  shall  cease,  until  they  are  restored ;  but  that 
in  case  of  their  total  destruction  the  lease  shall  cease  and  deter- 
mine' at  the  option  of  the  tenant.  Where  the  lease  is  of  an  apart- 
ment in  a  building,  and  not  of  the  premises  further  than  is  neces- 
sary to  the  enjoyment  of  such  apartment,  destruction  of  the  build- 
ing terminates  the  lease!,  even  where  there  is  no  such  saving 
clause.' 

'  Statutes  sometimes  change  this  rule. 
'Ante,  1297. 
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§  1234.  Same — Taxes. — Lessees  sometimes  covenant  to  pay 
taxes,  and  the  covenant  to  do  so  is  taken  into  account  in  fixing 
the  amount  of  rent ;  but  a  tenant  for  years  is  not  bound  to  pay 
taxes,  unless  he  has  expressly  covenanted  to  do  so. 

§  1235.  Same — Covenants  against  certain  uses  of  the  prem- 
ises.— It  is  often  inserted  in  leases  that  the  lessee  shall  not  use  the 
premises  for  the  purposes  of  trade  or  manufacture,  or  the  cove- 
nant may  be  not  to  carry  on  certain  specified  trades.  Such  cove- 
nants, if  broken,  will  render  the  tenant  liable  in  damages,  or  he 
may  be  restrained  by  injunction,  or  the  breach  may  warrant  a  for- 
feiture under  the  terms  of  the  lease. 

§  1236.  Same — Covenants  against  assignment  and  sublet- 
ting.— In  the  absence  of  a  restrictive  covenant,  the  lessee  mav  as- 
sign his  interest  or  sublet  the  premises.  A  covenant  against  as- 
signment alone  does  not  prohibit  subletting  and  z'ice  versa." 

§  1237.    Same — To  deliver  up  premises  in  good  repair. — The 

lessee  usually  expressly  covenants  to  the  effect  that  he  will  deliver 
up  the  premises  peaceably  to  the  lessor,  at  the  end  of  his  term,  in 
as  good  repair  as  when  he  received  them,  ordinary  wear  and  tear 
and  damage  by  accidental  fire  and  the  elements  excepted.  The 
lessee  who  has  expressly  covenanted  to  repair  is,  in  the  absence 
of  statute,  bound  to  rebuild  buildings  destroyed  by  fire  or  other 
accidental  cause, ^^  unless  by  the  covenant  itself  or  by  statute  he 
is  expressly  relieved  from  that  duty  in  such  cases. ^^ 

"  See  assignment,  post,  §  1239. 

"  Statutes  and  decisions  in  some  states  relieve  the  tenant  in  such  cases, 
unless  he  has  plainly  undertaken  to  rebuild,  or  the  loss  was  due  to  his 
negligence.  See  statutes  and  decisions  in  Ky.,  Miss.,  yio..  Neb.,  Va.  and 
Wash. 

"  Covenants  running  with  the  land  as  distinguished  from  mere  per- 
sonal covenants  are  binding  upon  the  assignee  of  the  term  or  of  the 
reversion,  though  they  are  not  named  in  the  lease.  In  order  that  a  covenant 
shall  run  with  the  land  it  must  concern  the  land  or  its  use  or  manner  of 
cultivation,  repairs,  rent,  quiet  enjoyment,  or  something  else  in  existence 
when  the  lease  was  made.  If  it  does  not  so  relate  as  where  it  is  to  build  a 
house,  it  is  merely  personal  and  cannot  be  enforced  by  or  agamst  the 
assignee  unless  the  lease  so  provides. 
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§  1238.  The  execution  of  a  lease. — In  a  few  states  an  era! 
lease  for  whatsoever  term  has  the  force  and  effect  of  an  estate  at 
will.  But,  by  the  statute  of  frauds,  in  most  states  all  leases  for  a 
longer  term  than  one  year  are  required  to  be  in  writing,  and  in 
some  states  leases  for  more  than  three,  five,  seven,  or  some  other 
specified  number  of  years  must  be  by  deed,  and  are  invalid  against 
third  persons  without  notice,  unless  they  are  executed  and  re- 
corded with  the  same  formalities  as  an  ordinary  conveyance  of 
land. 

_\s  leases  commonly  contain  covenants  upon  the  part  of  both 
parties,  they  are  usually  by  indenture,  i.  c,  a  writing  signed  in 
duplicate,  each  party  retaining  a  copy. 

§  1239.  Assignment  of  lease — Subletting. — Unless  restrained 
by  statute  or  covenant,  either  the  lessor  or  -lessee  may  assign  his 
interest  without  the  consent  of  the  other.  Leases  commonly  con- 
tain a  covenant  by  the  tenant,  however,  that  he  will  not  assign  the 
lease,  or  sublet  the  whole  or  any  part  of  the  premises  without 
the  consent  of  the  landlord.  If  the  tenant  parts  with  his  entire 
interest  under  the  lease,  this  usually  constitutes  an  assignment, 
but  if  he  parts  with  less  than  this  entire  interest,  it  is  a  subletting. 

§  1240.  Same — Form  of  assignment. — In  some  states  a  lease 
required  by  law  to  be  under  seal  must  be  assigned  by  a  writing 
under  seal,  and  a  lease  required  by  the  statute  of  frauds  to  be  in 
writing  must  be  assigned  by  writing.  Though  no  particular 
words  are  necessary  to  an  assignment,  the  words  "grant,  assign 
and  set  over,"  are  usual  and  proper.  The  assignor  usually  cove- 
nants that  the  assignee  sha41  have  the  quiet  enjoyment  of  the 
premises,  free  from  any  harm  by  reason  of  incumbrances,  and  the 
assignee  covenants  to  pay  the  rent  and  perform  the  other  cove- 
nants of  the  lease  or  to  save  the  assignor  harmless  therefrom, 

The  following  is  a  short  form  of  assignment  by  indorsement  on 
the  lease : 

/,  of  ,  in  the  county  of  and  commonwealth 

of  ■ ,  the  lessee  named  in  the  within  lease  from  to  me, 

dated  ,   iS — ,  and  recorded  with  deeds,  book  , 

ffoge  .  in  consideration  of dollars,  and  of  the  covenants 

hereinafter  contained,  do  hereby  assign,  transfer,  and  set  over  to  
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of  ,  in  the  county  of ,  the  said  lease,  the  premises  hereby 

demised,  and  all  right,  title,  and  interest  in  and  under  the  same.  And  I, 
the  said  assignee,  in  consideration  of  the  foregoing  assignment,  hereby 
covenant  with  the  said  assignor  that  I  will  pay  the  rent  which  may  here- 
after become  due  according  to  the  terms  of  said  lease,  and  perform  all 
the  covenants  and  stipulations  in  said  lease  contained  which  are  to  be  per- 
formed by  the  lessee.    In  witness,  etc. 

Assent  of  Lessor  to  Assignment. 

I,  ,  the  lessor  named  in  the  foregoing  lease,  hereby  assent  to 

the  above  written  assignment  tlicrcof. 

§  1241.  Rights  and  liabilities  of  the  assignee. — The  assignee 
takes  all  the  interest  of  the  original  lessee  under  the  lease,  and 
is  bound  to  perform  all  the  covenants  of  the  lease,  so  far  as  they 
touch  and  concern  the  estate.  He  is  bound  to  pay  rent,  to  per- 
form the  covenants  to  pay  taxes,  to  repair,  to  use  or  cultivate  the 
land  in  a  particular  manner,  not  to  carry  on  a  particular  trade  or 
business  on  the  premises,  and  to  commit  no  waste. 

§  1242.  Liabilities  and  rights  of  the  assignor. — Notwithstand- 
ing the  assignment  of  the  lease,  even  with  the  consent  of  the 
lessor,  the  original  lessee  remains  bound  by  all  the  express  cove- 
nants of  the  lease.  He  is,  therefore,  liable  to  pay  rent,  at  least  if 
he  has  expressly  covenanted  to  do  so.  But  if  there  is  no  express 
covenant  to  pay  rent,  the  assignor  is  discharged  if  the  landlord 
accepts  rent  from  the  assignee  or  otherwise  recognizes  him  as  ten- 
ant. 

§  1243.  Effect  of  subletting. — By  a  subletting  the  subtenant 
becomes  the  lessee  of  the  principal  tenant,  who  remains  liable  to 
the  landlord  as  before.  • 

Termination  of  Lease. 

§  1244.  Lapse  of  time. — A  lease  for  a  definite  time  will  expire 
at  the  end  of  that  time.  So  a  lease  may  be  determined  by  the 
happening  of  any  event  upon  which  it  was  expressly  agreed  that 
it  should  terminate,  as  upon  the  death  of  either  party,  or  upon 
a  sale  of  the  premises. 

§  1245.  Forfeiture  for  breach  of  condition. — The  tenancy  may 
be  terminated  where  the  landlord  takes  advantage  of  a  stipulation 
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expressly  authorizing  him  to  re-enter  and  put  an  end  to  the  ten- 
ancy for  breach  of  some  condition  contained  in  the  lease.  But 
mere  breach  of  such  condition,  without  any  steps  being  taken  by 
the  landlord,  will  not  terminate  the  lease,  for  it  is  optional  with 
him  whether  he  will  take  advantage  of  the  breach  or  not.  A  for- 
feiture must  be  declared  and  enforced  promptly,  and  a  slight  cir- 
cumstance will  often  be  deemed  a  waiver  of  the  breach.  A  waiver 
will  be  implied  where  the  landlord  accepts  rent  accruing  after  the 
breach,  and  with  full  knowledge  that  the  condition  has  been 
broken.  But  acceptance,  after  breach  of  rent  accruing  before  the 
breach  occurred,  is  not  a  waiver.  A  forfeiture  for  non-payment 
of  rent  must  always  be  preceded  by  a  strict  demand,  and  in  some 
states  by  a  notice  prescribed  by  statute. 

§  1246.  Surrender. — The  tenant  may  voluntarily  yield  up  his 
interest  to  the  landlord  who  accepts  the  surrender,  as  such  yielding 
up  is  called.  An  express  surrender  of  a  term  for  more  than  one 
year  must  be  by  writing  under  the  statute  of  frauds. '^^  A  mere 
parol  agreement  to  surrender  the  premises  or  the  voluntary  de- 
struction of  the  lease  is  not  enough.  An  implied  surrender  will 
arise  where  the  tenant  takes  a  new  and  valid  lease  of  the  same 
premises,  to  take  effect  before  the  expiration  of  his  prior  lease; 
and  so,  where  the  tenant  actually  delivers  possession  to  the  land- 
lord who  voluntarily  resumes  control  of  the  premises. 

§  1247.  Eviction. — If  the  tenant  is  evicted  from  the  premises, 
either  by  the  landlord  or  some  one  claiming  by  a  paramount  title, 
this  terminates  the  lease.  An  eviction  by  the  landlord  may  be 
actual  or  constructive.  If  he  wilfully  expels  the  tenant  from  the 
premises  or  any  part  of  them,  this  is  an  actual  eviction.  But  a 
single  act  of  trespass  that  does  not  interfere  materially  with  the 
tenant's  possession  and  enjoyment  is  not  an  eviction.  A  con- 
structive eviction  arises  where,  though  the  tenant  is  not  actually 
expelled  from  the  premises,  the  landlord  does  that  which  deprives 
the  tenant  of  their  substantial  enjoyment. 

§  1248.    Summary  remedies  between  landlord  and  tenant. — 

There  are  various  summary  remedies  given  by  statute  for  the  en- 

"  Unless  it  is  actually  accepted  by  the  landlord  by  resuming  possession. 
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forcement  of  the  tenant's  duties,  and  for  the  recovery  of  the  pos- 
session of  the  premises  by  the  landlord,  in  case  of  non-payment  of 
rent  or  breach  by  the  tenant  of  some  other  covenant  affording 
ground  for  a  forfeiture.  These  remedies  being  local  and  statu- 
tory cannot  be  examined  here. 

Distress  is  a  remedy  whereljy  the  landlord  ma}-  seize,  by  his 
own  act,  the  personal  property  of  the  tenant  upon  the  premises 
and  hold  it  or  sell  it  to  enforce  payment  of  rent.  This  remedy  has 
been  abolished  in  some  states,  and  in  others  it  is  largely  regulated 
by  statute. 

§  1249.    Tenancy  at  will  and  from  year  to  year. — So  far  we 

have  treated  only  of  tenancies  for  a  certain  fixed  term  or  period. 
We  will  now  consider  certain  tenancies  for  an  uncertain  period,  or 
for  an  uncertain  number  of  fixed  periods.  A  tenancy  determinable 
at  the  will  of  either  party  is  called  a  tenancv  at  will.  The  tenant 
at  will  is  liable  for  waste  and  is  entitled  to  emblement,  unless  the 
tenancy  was  terminated  by  his  own  act.'^ 

Owing  to  the  hardships  too  frequently  resulting  from  the  arbi- 
trary termination,  by  the  landlord,  of  tenancies  at  will,  it  became 
ihe  law  that  where  rent  was  reserved  and  paid  by  the  lessee,  the 
lessor  could  not  terminate  the  lease  without  giving  notice  to  the 
lessee,  nor  could  the  latter  do  so  without  notifying  the  lessor. 
Thus  grew  up  a  very  common  class  of  tenancies  known  as  ten- 
ancies from  year  to  year.  Thus,  where  a  weekly,  monthly,  quar- 
terly, or  annual  rent  is  reserved,  and  nothing  is  said  about  the 
duration  of  the  tenancy,  the  leasing  is  usually  deemed  to  be  by 
the  week,  month,  quarter,  or  year,  and  from  one  such  period  to 
another,  so  long  as  neither  party  gives  notice,  a  sufficient  length 
of  time  before  the  end  of  the  current  period,  that  he  desires  to  ter- 
minate the  tenancy  at  the  end  of  such  period.  Whatever  may  be 
the  period,  the  phrase,  "tenancy  from  year  to  year,"  is  proper, 
though  the  phrases,  "tenancy  from  week  to  week,"  or  "from 
month  to  month,"  etc.,  are  more  explicit  where  the  periods  cor- 
respond. These  tenancies  frequently  arise  where  the  tenant  holds 
over  after  his  term  has  expired.    But  mere  holding  over  does  not 

"Ante,  §§  1156,  1167. 
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create  such  a  tenancy.  Where  a  tenant  for  a  fixed  term  holds 
over,  the  landlord  may  treat  him  as  a  trespasser,  or  he  may  elect, 
in  most  states,  to  treat  him  as  a  tenant  for  another  year,  or  for 
another  week,  month,  or  quarter,  if  that  was  the  duration  of  the 
original  term.  The  landlord  will  be  deemed  to  have  elected  in 
favor  of  a  tenancy  for  another  period,  where  he  allows  the  tenant 
to  remain  in  possession  and  accepts  rent,  unless  his  acceptance  of 
rent  is  upon  the  express  condition  that  the  tenant  is  to  hold  at  will 
and  not  otherwise.  So,  a  tenancy  from  year  to  year  usually  arises 
where  the  tenant  goes  into  possession  and  pays  rent  under  a  lease 
void  by  the  statute  of  frauds,  because  not  in  writing,  unless  the 
payment  has  reference  to  a  shorter  period  of  letting.  But  in  some 
states  a  mere  tenancy  at  will  arises  under  these  circumstances. 

§  1250.  Same — Notice  to  quit. — A  tenancy  from  year  to  year, 
from  month  to  month,  etc.,  may  be  determined  only  by  a  notice 
to  quit;  given  either  by  the  landlord  to  the  tenant,  or  by  the  tenant 
to  the  landlord.  This  notice  is  a  declaration  by  the  party  seeking 
to  terminate  the  tenancy,  that  he  elects  to  do  so  at  the  end  of  the 
current  period.  In  order  to  terminate  the  tenancy,  however,  the 
notice  must  be  given  the  length  of  time  prescribed  by  law  before 
the  expiration  of  such  period.  In  the  case  of  a  tenancy  strictly 
from  year  to  year,  the  common  law  requires  the  notice  to  be  given 
at  least  six  calendar  months  before  the  expiration  of  the  current 
period.  But  statutes  frequently  prescribe  a  notice  of  three  months 
or  even  less,  and  in  the  case  of  tenancies  from  month  to  month, 
the  time  of  the  notice  is  shorter,  usually  being  equivalent  to  the 
entire  period  of  letting.  But  this  whole  matter  is  usually  regu- 
lated by  local  statutes,  which  often  require  notice  to  quit,  even  in 
the  case  of  tenancies  at  will.  The  notice  required  to  terminate 
these  periodical  lettings  has  no  reference  to  the  notice  required 
where  the  landlord  is  seeking  to  declare  a  forfeiture  and  recover 
the  premises  on  account  of  non-payment  of  rent,  or  for  breach  of 
some  other  condition  or  covenant  in  the  lease." 

Fixtures — Right  of  tenant  to  remove.  ^^ 

"For  forms  of  noti---  between  landlord  and  tp"ant  see  appendix. 
"Ante,  §  1150. 
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REVIEW. 
LANDLORD   AND   TENANT. 

1.  (o)  How  does  the  relation  of  landlord  and  tenant  arise?  (6)  When 
must  a  lease  be  in  writing  in  your  state?  (c)  When  must  it  be  by  deed? 
(d)   What  is  rent?    {e}  Distinguish  between  assignment  and  subletting. 

2.  A  tenant  covenants  to  pay  rent  during  a  certain  term  for  certain 
premises  on  which  are  a  dwelling-house  and  stable.  The  buildings  are  so 
seriously  damaged  by  fire  as  to  be  untenantable,  and  the  tenant  refuses  to 
pay  further  rent  until  they  are  repaired.  The  lease  contains  no  express 
covenant  to  repair  on  the  part  of  either  party  and  no  express  provision 
covering  such  disasters.  Can  the  landlord  e-nforce  payment  of  rent  for 
the  rest  of  the  term?  If  so,  has  the  tenant  any  remedy  on  account  of  the 
failure  of  the  landlord  to  repair?  Suppose,  in  this  case,  that  the  tenant 
had  entered  into  a  general  covenant  to  repair,  would  the  fact  that  the 
fire  was  accidental  excuse  him  from  so  doing?  Gates  v.  Green,  4  Paige 
(N.  Y.)   355.    See  Wattles  v.   S.  Omaha,  etc.,  Co.,  50  Nebr.  251,  36  L. 

R.  A.  424. 

3.  A  tenant  has  expressly  agreed  to  pay  rent  by  the  terms  of  his 
written  lease.  He  validly  assigns  his  lease  but  the  assignee  neglects  to  pay 
tiie  rent.  What  liability  if  any  does  the  original  tenant  sustain  for  the 
rent? 

4.  A  leases  certain  premises  to  B  at  an  annual  rental  of  $600,  to  be  paid 
in  twelve  equal  monthly  installments.  After  the  expiration  of  the  lease  B 
remains  in  possession  and  the  landlord  receives  the  rent  then  accruing 
without  any  new  agreement  being  made  as  to  the  terms  of  leasing.  What 
kind  of  a  tenancy  exists  between  the  parties  and  when  and  how  may  it 
be  terminated? 


CHAPTER   LXXIV. 

WILLS  AND  ADMINISTRATION. 

§  1251.  In  general — Theory  ol  succession  after  death. — For 
the  benefit  of  teachers  who  desire  to  present  an  outHne  of  the 
subject  of  wills  and  intestate  succession,  and  for  readers  who  wish 
some  elementary  knowledge  of  it,  the  following  paragraphs  are 
appended.  Those  who  do  not  deem  the  subject  of  sufficient  gen- 
eral importance  or  interest  to  be  read  or  to  be  taught  in  the  class 
room  may,  of  course,  disregard  them. 

Tlie  theories  lying  at  the  foundation  of  the  institution  of  pri- 
vate property  and  the  several  modes  by  which  title  thereto  is 
commonly  acquired  have  already  been  discussed  in  treating  of 
the  general  subject  of  property  and  in  the  chapters  on  real  estate. 

Upon  the  death  of  the  owner  of  property,  real  or  personal,  it 
is  plain  that  he  can  no  longer  possess  or  enjoy  it  jn  any  sense.  To 
avoid  the  confusion  and  conflict,  however,  that  would  result  from 
declaring  the  property  of  dead  persons  legally  vacant,  and  for 
other  social  and  economic  reasons,  the  law  usually  gives  to  owners 
the  power  of  continuing  their  property  by  disposing  of  it  by  will, 
or  if  they  neglect  or  are  not  permitted  to  do  this,  declares  who 
shall  succeed  to  the  ownership  and  enjoyment,  thus  in  a  sense 
making  wills  for  such  as  die  without  them.^ 

The  liberty  of  willing  and  inheriting  property,  however,  is  a 
mere  privilege  or  naatter  of  grace  permitted  by  the  state  for 
practical  reasons,  rather  than  an  actual  right.  Upon  this  ground 
the  state  may  tax  the  privilege,  discriminate  between  relatives  of 
different  degrees  and  between  relatives  and  strangers,  and  may 
grant  exemptions  from  taxation  to  heirs  or  devisees  of  a  particu- 
lar relationship  or  class.    The  statutes  in  perhaps  the  majority  of 

'  If  one  dies  without  heirs  and  leaving  no  will  the  state  succeeds  to  his 

ownership. 

(S6i) 
36— Com.  Law. 
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our  states  impose  taxes  upon  gifts  made  in  view  of  death,  to  be- 
come absolute  thereon,  and  upon  the  value  of  interests  passing  by 
will  and  under  the  statutes  of  descent  and  distribution.  These 
are  usually  known  as  inheritance  or  succession  taxes.  The  details 
of  these  laws  must,  of  course,  be  sought  in  local  statute  books. 

§  1252.  Definitions  and  distinctions. — A  will  or  testament  is 
a  lawful  Z'olimtary  disposition  of  property  by  one  competent  to 
make  it,  in  favor  of  one  competent  to  take  by  will,  which  dispo.si- 
tion  is  to  take  effect  npon  the  death  of  the  former  unless  sooner 
revoked.  Formerly  the  word  "testament"  signified  a  will  of  per- 
sonal property  as  distinguished  from  a  devise  or  will  of  lands. 
The  word  is  now  used  indefinitely  to  describe  a  will  either  of  real 
or  personal  property,  or  both,  though  the  term  "legacy"  or  "be- 
quest" is  commonly  employed  as  to  particular  dispositions  of  per- 
sonalty, and  the  term  "devise"  is  descriptive  of  a  testamentary 
disposition  of  lands.  The  phrase  "give,  devise  and  bequeath"  is 
often  found  in  wills  of  both  real  and  personal  property  or  of 
either  alone. 

The  person  making  a  will  is  called  the  testator,  or  if  a  female,  a 
testatrix.  The  party  who  takes  by  will  is  termed  a  beneficiary, 
donee  or  legatee,  if  the  property  willed  is  personal ;  if  it  is  real 
estate  the  term  devisee  is  employed.  One  who  dies  leaving  no 
valid  will  is  said  to  die  intestate  and  is  also  called  an  intestate. 
Wills  are  commonly  of  three  classes : 

(i)     Written  or  oral  wills. 

(2)  Nuncupati\'e  wills,  or  those  made  by  oral  declaration  and 
allowed  in  a  few  jurisdictions  when  made  by  soldiers  and  sailors 
in  actual  service,  and  sometimes  permitted  to  others  /;;  extremis. 

(3)  Holographic  or  olographic  wills,  or  those  written  and 
signed  by  the  maker's  own  hand,  which,  in  some  states,  are  not 
required  to  be  witnessed  as  are  other  wills. 

These  two  last  classes  of  wills  being  infrequent,  exceptional 
and  not  everywhere  permitted  will  be  dismissed  from  further  con- 
sideration with  the  statement  that  the  law  as  to  them,  or  as  to  nun- 
cupative wills  in  particular,  is  quite  strictly  construed. 

A  codicil  is  some  addition  to  or  qualification  of  a  will  already 
made. 
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An  executor  or  executrix  is  one  who  is  entrusted  in  the  terms 
of  a  will  with  the  duty  of  caring  for  the  estate  of  the  deceased 
and  carrying  out  the  provisions  of  the  will  itself. 

An  administrator  (administratrix  if  a  woman)  is  one  ap- 
pointed to  manage  and  distribute  the  estate  of  one  who  has 
appointed  no  executor  by  his  will  or  has  left  no  will. 

Where  a  testator  has  failed  to  appoint  an  executor,  or  the  ex- 
ecutor named  has  refused  to  accept  the  trust  or  is  disqualified  to 
act,  the  person  who  is  appointed  to  act  in  his  place  is  termed  an 
administrator  with  the  will  annexed.^ 

If  an  executor  dies  or  is  removed  or  resigns,  the  administrator 
apjxjinted  to  complete  the  administration  is  called  an  administrator 
de  bonis  non. 

§  1253.  Who  may  make  a  will. — Competency  to  make  a  will 
is  termed  testamentary  capacity,  and  follows  in  a  general  way  the 
rules  touching  capacity  to  contract.  This  statement,  however, 
furnishes  only  a  very  general  guide.  Infants  of  a  certain  age 
may,  in  some  states  at  least,  make  valid  wills  of  personal  property, 
and,  in  some,  married  persons  of  whatever  age  may  make  valid 
wills,  or  the  right  to  make  a  will  is  conferred  upon  married 
women  generally,  or  upon  married  woman  above  a  certain  age, 
though  under  the  age  of  legal  majority.  So,  too,  it  is  frequently 
said  that  it  takes  less  capacity  to  make  a  will  than  it  does  to  make 
a  contract,  and  it  is  often  laid  down  that  so  far  as  mental  capacity 
is  concerned  any  person  of  proper  age  may  make  a  will  who  has 
ability  to  comprehend  and  appreciate  the  scope  and  nature  of  the 
testamentary  transaction,  the  general  condition  of  his  property 
and  the  persons  who  would  naturally  have  claims  upon  his 
bounty;  and  sufficiently  active  memory  to  collect  in  mind,  with- 
out prompting,  the  elements  of  the  business  to  be  transacted,  and 
to  hold  them  there  until  their  relation  to  each  other  can  be  per- 
ceived and  a  rational  judgment  in  respect  thereto  be  formed. 
Mere  eccentricity  is  not  sufficient  to  disqualify  a  testator,  nor  are 
delusions  or  fixed  and  erroneous  beliefs  due  to  mental  disease  suf- 
ficient unless  they  influence  the  will  itself.     But  weaknesses  or 

'There  is  little  substantial  difference  between  an  executor  or  adminis- 
trator aside  from  the  source  of  their  authority. 
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peculiarities  of  the  testator's  mind  are  always  proper  subjects  of 
inquiry  in  determining  whether  a  will'  was  procured  by  undue  in- 
fluence though  there  is  no  proof  of  positive  testamentary  inca- 
pacity. The  fact  that  a  testator  is  under  guardianship  for  drunk- 
enness, profligacy,  or  even  for  insanity,  is  not  conclusive  against 
capacity  to  make  a  will,  though  guardianship  for  insanity  at  least, 
raises  a  presumption  against  it. 

§  1254.  Necessity  for  will — Form  and  execution. — We  have 
already  seen  that  the  property  of  one  who  dies  intestate  is  dis- 
tributed according  to  the  plan  or  scheme  of  the  law  itself.  Before 
making  a  will  it  is  well  to  ascertain  whether  the  disposition  of  the 
law  would  not  coincide  with  that  which  the  testator  himself  de- 
sires to  make.  If  this  is  the  case  about  the  only  advantage  secured 
by  making  a  will  would  be  to  appoint  an  executor  or  a  guardian 
for  minor  heirs  and  dispense  with  the  giving  of  a  bond  by  him,  if 
that  is  deemed  wise. 

It  should  be  noted  here  that  there  is  often  great  danger  in 
drawing  and  executing  one's  own  will,  not  only  on  account  of  the 
strictness  with  which  the  law  demands  that  the  formalities  of  ex- 
ecution required  by  the  statute  be  met,  but  because  testators  fre- 
quentl}'  create  interests  or  estates  that  the  law  does  not  recognize 
because  they  tend  to  put  his  property  beyond  the  power  of  dispo- 
sition for  too  long  a  time,  or  subject  beneficiaries  to  unlawful  con- 
ditions, or  because  the  testator  has  failed  to  use  apt  language  to 
legally  express  his  intent. 

These  matters  would  take  far  too  much  space  for  consideration 
here.  Unless  the  testator's  property  and  interests  are  in  such 
shape  that  they  can  be  readily  disposed  of  absolutely  and  immedi- 
ately, or  within  a  reasonable  time  after  his  death,  and  the  disposi- 
tion he  desires  to  .'iiake  of  such  property  is  absolute  and  not  sub- 
ject to  trusts,  conditions  or  limitations  as  to  the  future,  he  should 
seek  competent  legal  advice.  As  an  experienced  lawyer  once  re- 
marked in  this  connection,  testators  were  altogether  too  prone 
to  entail  their  estates  and  attempt  to  manage  them  from  the  other 
side  of  the  Jordan  for  generations  to  come. 

In  e.xecuting  a  will  the  law  almost  universally  requires  it  to  be 
signed ;  sealing  is  required  only  in  Nevada.     If  the  local  statute 
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requires  it  to  be  subscribed  the  testator  may  sign  at  the  end.  The 
testator,  however,  may  sign  or  subscribe  by  mark  if  it  was  meant 
to  authenticate  the  execution  of  the  will.  Signing  may  be  by 
rubber  stamp  or  even  by  a  fictitious  name.  A  signing,  however, 
must  be  actually  intended.  Usually  the  testator  must  sign  in  per- 
son. The  omission  of  a  date  or  the  insertion  of  a  wrong  one  does 
not  prevent  proof  of  true  date  of  execution. 

The  statutes  in  some  states  require  what  is  called  publication. 
This  is  a  declaration  by  the  testator  to  the  witnesses  who  sub- 
scribed his  will  that  the  instrument  is  in  fact  his  will. 

The  universal  requirement,  however,  is  attestation.  This  re- 
quires that  the  will  be  executed  in  the  presence  of  two  or  more 
witnesses  who  shall  sign  their  names  as  attesting  witnesses  upon 
the  will  itself.  Probably  in  all  states  the  testator  must  sign  or  at 
least  acknowledge  his  signature  in  the  presence  of  the  attesting 
witnesses  before  they  subscribe  it  as  such,  and  in  most  of  them 
must  subscribe  their  names  to  the  will  in  his  presence,  and  in 
some,  not  only  in  his  presence  but  in  the  presence  of  each  other. 
In  some  states  they  must  also  add  their  places  of  residence,  and  it 
is  well  for  them  to  do  so  in  every  case.  The  statutes  usually  re- 
quire that  the  will  be  attested  in  the  presence  of  a  certain  number 
of  competent  or  credible  witnesses.  Tliis  means  witnesses  of  such 
character  that  their  testimony  would  be  generally  received  in  a 
court  of  law.  A  minor,  if  old  enough  to  testify,  would  therefore 
be  a  competent  or  credible  witness.  Beneficiaries  under  the  will, 
however,  should  not  act  as  witnesses.  If  they  do  either  the  will 
is  void  or  they  take  no  rights  under  it  or  must  waive  them  to  sus- 
tain it,  unless  there  is  a  sufficient  number  of  other  witnesses  to 
satisfy  the  law. 

It  is  customary  and  highly  important  to  conclude  every  will 
with  what  is  called  an  attestation  clause.  This  shows  by  its  re- 
citals that  all  the  formal  requirements  of  the  statutes  have  been 
observed  in  executing  the  will  and  is  prima  facie  evidence,  usual- 
ly, that  the  will  was  executed  in  the  precise  manner  recited.  The 
following  is  a  short  form  of  will  in  favor  of  a  single  beneficiary. 
The  attesting  clause  would  probably  meet  legal  requirements  in 
all,  or  nearly  all,  of  our  states : 
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Short  Form  of  IVill. 

I,  (name  of  testator),  of ,  in  the  county  of and  state 

of  ,  hereby  declare  this  to  be  my  last  will  and  testament,  hereby 

revoking  all  former  wills  and  testamentary  instruments  of  every  kind  by 
me  made. 

1.  After  the  payment  of  my  just  debts  and  funeral  expenses,  I  give,  be- 
queath and  devise  all  my  estate,  real  and  personal,  of  every  kind  and 
nature,  wherever  situated,  to  my  son  (or  name  relation  of  beneficiary). 

2.  I  appoint  my  said  son  (or  other  person  to  be  named),  executor  of 
this  my  last  will  and  testament  (and  require  that  he  give  no  bond  for  the 
faithful  performance  of  his  trust). 

In  witness  whereof  I  have  hereunto  subscribed  my  name  this 

day  of  ,  A.  D.  19—.  (Signature  of  testator)  . 

On  this  day  of  ,  A.  D.  ig — ,  at  ■ ,  the  above- 
named  testator  (name  him)  subscribed  the  foregoing  instrument  in  the 
presence  of  us  and  each  of  us,  and  at  the  same  time  declared  the  same 
to  be  his  last  tvill  and  testament,  and  we,  at  his  request  and  in  his  pres- 
i-i:ce  and  in  the  presence  of  each  other,  have  signed  our  names  hereto  as 
attesting  witnesses.  We  further  certify  that  at  the  time  of  subscribing 
the  same  the  said  testator  was  of  sound  and  disposing  mind  and  memory. 

residing  at  

■ residing  at    

Short  Form  of  Codicil. 

I,  of  ,  do  hereby  declare  the  present  writing  to  be  a 

codicil  to  my  last  will  and  testament,  bearing  date  on  or  about  the 

day  of ,  A.  D.  18 — . 

Recital  of  Purchase  of  Land. 

1.  Whereas  I  have  since  the  date  and  execution  of  my  said  will  pur- 
chased all  that  parcel  of  land  situate,  etc.,  all  which  said  premises  have 
been  duly  conveyed  to  vie  and  my  heirs  in  fee  simple: — 

Devise  of  Same  in  Fee. 

2.  Now  I  do  hereby  give  and  devise  the  said  parcel  of  land  unto  and 
to  ,  his  heirs  and  assigns,  absolutely  and  forever. 

Confirmation. 

3.  I  do  hereby  ratify  and  confirm  my  said  will  in  every  other  respect. 
In  witness  whereof  I,  the  said  — ■ ,  have  to  this  my  codicil  set  my 

hand  and  seal  this day  of ,  A.  D.  18 — . 

(Execution  and  attestation  as  in  the  case  of  an  original  wiH.)^ 

'  A  will  of  real  estate  is  usually  governed  by  the  law  of  the  place  where 
the  land  is.  A  will  of  personalty  is  usually  governed  by  the  law  of  the 
"iestators  domicile. 
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It  is  the  duty  of  every  person  having  property  tO'  leave  and 
the  welfare  of  his  relatives  and  dependents  at  heart,  to  consider 
whether  a  will  is  necessary  or  advisable,  and  if  so,  by  making  a 
will,  to  "set  his  house  in  order."  The  foolish  notion  that  persons 
are  apt  to  die  soon  after  making  their  wills  is  due  to  the  fact  that 
so  many  leave  this  important  matter  to  be  attended  to  in  the  last 
illness,  when,  as  every  lawyer  knows,  ability  to  transact  this  or 
any  other  important  business  is  at  a  low  ebb,  and  the  condition 
of  the  testator  may  even  lead  to  doubt  as  to  testamentary  capacity 
and  consequently  to  litigation. 

§  1255.  Revocation  of  wills. — One  of  the  peculiar  features  of 
a  will  and  one  that  distinguishes  it  from  a  contract  is  the  fact 
that  the  testator,  so  long  as  he  retains  testamentary  capacity,  may 
revoke  his  will.* 

It  is  said,  therefore,  that  a  will  speaks  only  from  the  death  of 
the  testator. 

The  usual  mode  of  revocation  is  by  burning,  tearing,  cancelling 
or  obliterating  it  with  the  intention  of  revoking  it,  or  by  a  sub- 
sequent will  or  codicil  in  writing. 

A  radical  change  in  the  condition  of  the  testator  may  revoke 
his  will.  At  common  law  the  marriage  of  a  man,  if  followed  by 
birth  of  issue,  revoked  his  will,  unless  adequate  provision  was 
made  for  wife  and  children  or  the  will  otherwise  showed  an  in- 
tention that  it  should  not  be  revoked  by  these  changed  conditions. 
There  are  in  all  states  statute  provisions  as  to  after-born  children. 
Marriage  alone  revoked  the  will  of  a  woman,  a  rule  apt  to  be 
changed  by  modern  statutes.  Divorce  sometimes  has  the  effect 
of  revoking  the  will  of  either  spouse. 

A  will  is  also  revoked  by  a  subsequent  will  or  codicil  expressly 
revoking  it,  or  containing  different  and  incompatible  provisions. 

§  1256.  Statutes  of  descent  and  distribution. — The  common 
law  and  statutory  laws  of  England,  particularly  as  to  the  descent 
of  real  property,  have  been  almost  entirely  superseded  in  this 
country.  Quite  generally  children  take  both  real  and  personal 
property  in  equal  shares.    Children  of  the  half-blood  inherit  from 

*  A  will  or  a  contract  to  make  a  will,  if  based  upon  a  valuable  considera- 
tion, may  be  binding. 
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their  common  parent  the  same  as  children  of  the  whole  blood. 
Ancestors,  as  parents  or  grandparents,  may  inherit,  and  the  hus- 
band and  wife  are  often  sole  heirs  to  each  other  in  default  of  chil- 
dren or  the  issue  of  a  deceased  child  or  children.^ 

To  go  further  into  this  matter  here  would  be  fruitless,  as  it 
would  take  many  pages  to  collate  the  laws  of  the  several  states. 
Two  rules,  however,  should  be  distinctly  understood : 

( 1 )  Real  estate  always  descends  and  the  heirship  thereto  is  de- 
termined by  the  law  of  the  place  where  it  is  situated. 

(2)  Personal  property  usually  descends  or  is  distributed  accord- 
ing to  the  law  of  the  decedent's  last  domicile,  regardless  of  the 
place  of  death  or  the  physical  location  of  the  property.  Domicile 
in  this  connection  means  the  place  of  permanent  legal  residence. 

§  1257.  Probate  of  wills  and  estates. — Usually  there  must  be 
court  proceedings  of  some  kind  in  case  one  dies  leaving  property, 
whether  there  is  a  will  or  not.  True,  if  there  are  no  debts  or  all 
the  creditors  are  paid  and  all  the  heirs  are  competent  and  agree, 
such  proceedings  may  not  be  absolutely  necessary.  Generally, 
however,  there  are  debts  due  the  estate  to  collect,  and  only  a  duly 
qualified  executor  or  administrator  can  validly  receipt  or  sue 
for  them.  Furthermore,  the  title  to  land  is  usually  left  in  an 
unsatisfactory  condition  unless  court  proceedings  are  had.  A 
settlement  out  of  court  never  bars  creditors  until  the  statutes  of 
limitations  have  run,  but  a  settlement  in  court  bars  them  unless 
they  present  their  claims  before  the  time  de^'ignated  by  law  has 
expired. 

The  probate  of  wills  and  the  administration  of  estates  as  well 
as  most  guardianship  matters,  is  probably  in  all  states  in  the  hands 
of  certain  courts  having  original  jurisdiction  commonly  called 
Probate,  Surrogate,  or  Widows'  and  Orphans'  Courts.     Though 

"In  the  community  states  (see  ante,  §  125,  note)  the  rules  are  pecu- 
liar. If  there  are  no  heirs  of  the  deceased  spouse  the  survivor  generally 
takes  the  entire  community  property,  otherwise  half  rests  in  the  survivor 
and  half  goes  to  the  heirs  of  the  deceased.  In  California  and  Nevada, 
hov/ever,  the  surviving  husband  takes  all  and  the  surviving  wife  only  one- 
half  as  against  the  heirs  of  the  decedent. 
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they  are  usually  courts  of  record,  the  proceedings  therein  are 
quite  informal. 

The  power  of  the  court  is  usually  invoked  by  a  petition  stating 
the  proper  facts  and  asking  that  the  will  of  the  deceased  person 
be  proved  before  the  court  and  admitted  to  probate,  and  that  let- 
ters testamentary  or  of  administration  with  the  will  annexed  be 
granted  to  the  proper  person,  or  that  letters  of  administration  be 
granted,  if  there  be  no  will. 

The  probate  of  a  will  is  in  some  states  conclusive  of  its  validity 
but  in  others  it  only  prima  facie  establishes  it  as  valid. 

If  the  deceased  leaves  real  estate  in  several  states  there  must  be 
ancillary  or  other  probate  proceedings  in  all  of  them  in  order  to 
leave  the  title  in  proper  condition. 

If,  after  due  proof  of  deai..  and  all  proceedings  taken,  the 
alleged  decedent  turns  out  to  be  alive,  the  whole  proceeding  falls. 

Administering  and  Settling  the  Estate. 

§  1258.    Qualification   of  executors  and  administrators. — In 

most  states  the  executor  or  administrator  must  qualify  by  giving 
the  bond  required  by  statute  and  filing  the  proper  oath. 

Administrators  must  always  give  bond.  Executors  must  usual- 
h  do  so,  though  the  court  may  in  its  discretion  dispense  with  it 
if  the  will  waives  it,  or  cannot  in  such  cases  require  it  in  some 
states.  The  sureties  on  administration  bonds  are  liable  like  other 
sureties  according  to  the  plain  terms  of  their  undertaking,  which 
in  general  are  that  the  executor  or  administrator  will  well  and 
truly  perform  the  duties  of  his  trust  and  render  to  the  court  at 
the  proper  time  or  times,  or  when  called  upon,  a  true  and  just  ac- 
count of  his  administration. 

§  1259.  Rights,  duties  and  liabilities  of  executors  and  admin- 
istrators— Personalty. — The  executor  or  administrator  has  the 
right  and  it  is  his  duty,  as  soon  as  he  reasonably  may,  to  take 
possession  of  the  personal  property  of  the  deceased,  and  he  may 
ordinarily  sue  if  necessary  to  reduce  such  property  to  his  posses- 
sion whether  it  consists  of  bank  deposits  or  ordinary  debts  or  of 
tangible  property.  Whether  he  may  sue  for  damages  for  personal 
torts  to  the  deceased  depends  upon  local  statutes.    He  may  sue  for 
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wrongful  injury  to  the  property  of  the  deceased,  however,  wheth- 
er it  occurred  before  or  after  his  death ;"  and  as  he  represents 
the  creditors  as  well  as  the  heirs  and  legatees,  he  may  sue  to  set 
aside  conveyances  fraudulent  upon  creditors  of  the  decedent, 
made  by  the  latter  in  his  lifetime,  if  the  property  conveyed  is 
needed  to  pay  debts. 

If  the  executor  or  administrator  is  himself  indebted  to  the 
estate,  the  amount  due  from  him  is  deemed  assets,  for  which  he 
and  his  sureties  are  accountable.' 

Property  out  of  the  state  is  not  assets,  however,  nor  is  he 
chargeable  with  it  as  such  unless  he  actually  receives  it,  or  ought 
to  have  got  hold  of  it  under  his  authority  as  executor  or  adminis- 
trator. 

§  1260.  Same — Real  property. — Generally  the  executor  or  ad- 
ministrator has  no  right  to  interfere  with  the  real  estate  of  the  de- 
ceased or  the  rents  and  profits  of  it.  These  go  directly  to  the 
heirs.  If  the  personalty  is  insufficient  for  the  payment  of  debts, 
however,  he  may  take  the  rents  and  profits  of  the  land  or  he  may 
even  sell  it  under  an  order  of  court,  but  not  otherwise,  unless  the 
will  empowers  him  to  sell,  mortgage  or  otherwise  deal  with  it 
for  the  payment  of  debts  or  in  the  settlement  of  the  estate.* 
Leasehold  interests  go  to  the  administrator  and  not  to  the  heirs 
of  an  intestate. 

§  126L    Duty  as  to  inventory  and  appraisement. — It  is  the 

duty  of  the  executor  or  administrator  to  make  and  return  into 
court  at  the  time  prescribed  by  law  a  true  and  complete  inventory 
of  the  assets  of  the  estate  coming  to  his  possession  or  knowledge. 
In  some  states  this  includes  all  property  land  as  well  as  per- 
sonalty. His  failure  to  make  such  return  is  a  breach  of  his  bond 
rendering  him  and  his  bondsmen  liable.     In  many  states  an  ap- 

"  It  is  otherwise  as  to  injuries  to  real  estate  accruing  after  death. 

'  In  some  states  the  sureties  may  sliow  that  the  executor  or  administrator 
was  insolvent  throughout  the  administration  as  a  reason  why  they  should 
not  be  liable  for  debts  due  from  him  to  the  estate. 

"  Clauses  are  often  inserted  in  wills  giving  the  executor  power  to  sell, 
mortgage  or  otherwise  deal  with  real  estate,  and  it  is  often  wise  to  insert 
them. 
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praisement  by  officers  appointed  by  the  court  is  provided  for. 
The  inventory  and  appraisement  are  only  prima  facie  .evidence  of 
the  amount  of  the  assets  and  their  value. 

§  1262.  Management  of  the  estate. — An  executor  or  adminis- 
trator stands  in  a  fiduciary  or  trust  relation  toward  the  estate. 
He  must  act  in  entire  good  faith  and  will  not  be  permitted  to  use 
the  assets  of  the  estate  for  his  own  private  purposes  or  to  become 
a  purchaser  thereof  at  his  own  sale.  Like  other  trustees,  how- 
ever, he  is  bound,  so  long  as  he  keeps  within  the  law,  to  exercise 
only  that  degree  of  care,  skill  and  diligence  which  men  of  ordi- 
nary prudence  exercise  in  the  management  of  their  own  affairs. 
A  higher  degree  of  responsibility  would  deter  a  man  of  probity 
and  ability  from  accepting  such  trusts.  He  should,  however,  keep 
the  property  of  the  estate  so  far  separate  from  his  own  that  it 
can  be  identified.  He  should  deposit  moneys  of  the  estate  in 
bank,  not  in  his  own  name  simply,  but  in  his  own  name  as  execu- 
tor or  administrator  of  his  decedent.  If  he  deposits  in  his  own 
name  without  indicating  the  trust  character  of  the  fund,  he  will, 
in  most  states,  be  absolutely  liable  if  it  is  lost  by  reason  of  the  fail- 
ure of  the  bank,  though  he  othetwise  exercised  due  diligence.  If 
there  are  surplus  moneys  in  his  hands  with  which  he  can  pay  debts 
of  the  estate,  he  must  do  so  as  soon  as  they  are  properly  approved 
and  allowed.  If  he  has  assets  over  and  above  this,  he  should  in- 
vest them  for  the  estate  unless  it  is  ripe  for  distribution  among 
heirs  or  legatees. 

§  1263.    Same — Business   and    contracts   of   deceased. — The 

executor  or  administrator  is  bound,  to  the  extent  that  assets  in 
his  hands  will  permit,  to  perform  the  contracts  of  the  deceased, 
provided  they  do  not  call  for  the  skill  or  other  personal  qualities 
of  the  latter.  But  he  cannot  ordinarily  continue  the  business 
or  trade  of  the  deceased  without  taking  the  risk  of  loss  upon  him- 
self, though  if  he  does  so  he  must  account  for  profits.  Reasonable 
discretion  will  be  allowed  him,  however,  as  to  the  time,  place  and 
circumstances  of  closing  up  the  business.  Power  to  continue  it, 
however,  may  be  conferred  by  will  or  by  the  consent  of  those  in- 
terested in  the  estate,  when  the  risk  of  loss  will  be  with  the  estate 
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and  not  with  the  executor  or  administrator.  He  may,  in  most 
states,  sell  personalty  without  an  order  of  the  court  for  the  pur- 
pose of  paying  debts  and  legacies.  Statutes  in  many  states  pro- 
viding for  a  license  to  sell  are  usually  directory  and  for  the  pro- 
tection of  the  officers  and  he  is  not  liable  for  selling  without  such 
license  if  he  gets  a  fair  price  for  the  property,  not  less  than  the 
inventory  or  appraised  value.  The  executor  or  administrator  has 
no  power  to  bind  the  estate  by  executory  contracts.  Such  con- 
tracts bind  him  or  no  one,  though  he  may  relieve  himself  from 
personal  liability  if  he  limits  his  promise  to  the  assets  of  the 
estate. 

§  1264.  Liability  of  executors  and  administrators — Extent 
of  assets  applicable  to  the  payment  of  debts. — The  executor  or 
administrator  is  liable  for  all  the  debts,  obligations  and  contracts 
of  the  deceased  for  which  the  latter  might  have  been  sued  in  his 
lifetime,  save  such  contracts  as  are  founded  upon  a  purely  per- 
sonal consideration.  Usually  he  is  not  liable  for  torts  of  the  de- 
ceased unless  the  estate  profited  by  them.  For  personal  torts  he 
is  not  responsible,  as  a  rule,  in  the  absence  of  a  statute  providing 
that  the  cause  of  action  therefor  shall  survive. 

§  1265.    Duty  as  to  payment  of  debts  and  legacies. — It  is  his 

duty  to  pay  the  debts  and  charges  of  the  estate  before  paying 
legacies.  He  must  at  his  peril  pay  debts  in  the  order  provided 
by  statutes.    Commonly  he  should  pay : 

(i)  Allowances  for  the  support  of  the  widow  and  minor 
children  pending. 

(2)  Expenses  of  administration. 

(3)  The  funeral  expenses  and  expenses  of  the  last  illness. 

(4)  Claims  due  the  State  or  the  United  States. 

There  is-  usually  no  priority  between  other  unsecured  claims, 
though  some  of  them  are  upon  simple  contract  and  some  upon 
sealed  instruments.  He  should  not,  however,  pay  claims  until 
they  have  been  properly  allowed  under  statutes  in  most  states  pro- 
viding for  their  presentation  and  allowance  by  the  court  or  some 
officer  appointed  by  the  court,  as  stated  in  the  next  section.     It 
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is  his  duty  to  make  every  prudent  defense  against  claims  that  he 
has  reasonable  grounds  to  believe  are  excessive  or  unlawful. 

If  there  is  not  enough  to  pay  the  unsecured  creditors  in  full, 
they  are  entitled  to  a  ratable  distribution. 

§  1266.  Necessity  of  getting  claims  allowed. — The  statutes 
of  all  the  states  provide  some  fixed  period  within  which  claims 
must  be  presented  and  allowed  by  the  proper  court  or  officer,  and 
these  statutes  apply  as  a  rule  to  contingent  and  unmatured  claims. 
As  to  those  that  were  due  or  became  due  at  or  during  the  adminis- 
tration, notice  to  creditors  to  present  their  claims  is  usually  given 
by  publication,  and  when  so  given  as  provided  by  law,  the  fact 
that  a  creditor  did  not  know  of  the  decedent's  death,  or  was  a  non- 
resident, does  not  excuse  their  non-presentation  within  the  time 
limited  by  law.  Failure  to  present  has  one  effect  in  all  cases, — 
the  claim  is  barred  as  by  any  ordinary  statute  of  limitations. 

S  1267.  Payment  of  legacies  and  distributive  shares. — Before 
the  executor  or  administrator  can  safely  pay  legacies  or  distribu- 
tive shares  he  must  see  that  all  the  debts  are  paid,  though  statutes 
in  some  states  permit  him  to  pay  legacies  before  debts  upon  tak- 
ing proper  bonds  from  the  legatees.  In  paying  legacies,  general 
pecuniary  legacies  are  to  be  paid  before  specific  ones.  By  a 
specific  legacy  is  meant  a  bequest  of  a  particular  object  or  thing 
as  distinguished  from  the  gift  of  a  sum  of  money.  If  there  are 
not  enough  assets  to  pay  pecuniary  legacies  in  full,  they  will,  of 
course,  abate  pro  rata.  If  debts  are  charged  upon  lands  as  the 
primary  fund  for  their  payment  under  the  terms  of  a  will,  the 
land  will  be  compelled  to  reimburse  the  personal  estate  if  they 
are  paid  out  of  that. 

§  1268.  Co-executors  and  administrators. — If  two  or  more 
persons  are  named  as  executors  of  a  will,  or  are  appointed  to  ad- 
minister the  same  estate  by  the  same  court  in  the  same  jurisdic- 
tion, they  are  co-executors  or  co-administrators.  Upon  the  death 
of  one  of  them  the  entire  administration  devolves  upon  the  sur- 
vivor. Each  is  equally  entitled  to  the  possession  of  the  estate, 
and  the  possession  of  one  is  deemed  the  possession  of  all.  With 
respect  to  the  personalty,  one  may  do  what  all  might  do,  and  the 
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act  of  one  within  the  scope  of  his  duty  binds  all.  Notwithstand- 
ing this,  one  co-executor  or  co-administrator  is  not  liable  for  the 
personal  defaults  of  his  fellows,  to  which  he  is  in  no  sense  a  party, 
either  by  intention,  or  by  negligence  in  permitting  the  misconduct 
of  his  associate.  All  the  joint  representatives  must  sue  and  be 
sued. 

§  1269.  Accounting  and  discharge. — An  executor  or  adminis- 
trator is  bound  to  keep  full  and  accurate  accounts  of  his  transac- 
tions, and  must  usually  render  them  annually  or  at  other  stated 
intervals,  as  prescribed  by  statute,  until  the  estate  is  closed.  Upon 
the  termination  of  his  trust,  either  bv  full  performance  or  by  his 
resignation  or  removal,  it  is  his  duty  to  render  a  final  account  of 
his  administration.    In  this  account  he  is  chargeable  : 

(i)  With  all  assets  which  have  come  into  his  possession, 
whether  included  in  the  inventory  or  not. 

(2)  With  all  income,  increase  and  profit,  whether  the  result 
of  his  own  good  management  or  otherwise. 

(3)  With  all  assets  or  profits  which  have  been  lost  by  his 
misconduct  or  want  of  ordinary  care,  either  in  getting  them  in 
or  in  wasting  or  misapplying  them  after  they  were  received.  He 
is  entitled  to  credit  on  the  other  hand  for  all  his  lawful  dis- 
tributions and  payments,  whether  of  debts  or  legacies  or  reason- 
able or  necessary  expenses  and  for  his  proper  compensation. 
This  last  is  usually  fixed  by  statute,  though  the  courts  have 
power  quite  generally  to  allow  e.xtra  compensation  for  unusual  or 
extraordinary  services.  It  is  needless  to  add  that  he  should  take 
and  preserve  receipts  and  vouchers  for  all  payments,  whether  to 
creditors,  legatees  or  others,  made  by  him  on  account  of  the 
estate.  Often  these  vouchers  must  be  filed  after  examination  by 
the  court  or  its  proper  officer. 

§  1270.  Final  discharge. — When  the  estate  is  ready  to  be 
closed  the  executor  or  administrator  must  cause  notice  to  be  given 
to  all  parties  interested  in  order  that  they  may  appear  and  dispute 
the  correctness  of  his  final  account  if  they  desire.  Where  the 
parties  are  all  over  age,  notice  by  advertisement  or  otherwise  in 
accordance  with  the  statutes  may  usually  be  waived  by  them  in 
writing.    After  notice  or  waiver,  objections,  if  any,  to  the  allow- 
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ance  of  the  account  will  be  heard.  When  the  final  account  is  ap- 
proved and  allowed  by  the  court,  however,  and  proper  receipts 
and  vouchers  filed  covering  the  payment  of  the  balance  shown  by 
such  account  to  those  lawfully  entitled,  the  executor  or  adminis- 
trator is  given  his  final  discharge  and  his  bond  is  cancelled.  Ap- 
peals may  be  taken  from  an  order  allowing  a  final  account,  but 
unless  duly  appealed  from  and  set  aside  such  order  stands  in  most 
states  as  conclusive  and  cannot  afterward  be  called  in  question 
any  more  than  can  any  other  final  judgment  either  against  him 
or  the  sureties  upon  his  bond.  Like  any  other  judgment,  however, 
such  an  order  may  be  impeached  for  fraud. 

§  1271.  Executor  de  son  tort. — This  phrase  means  "executor 
in  his  own  wrong,"  and  refers  to  one  who,  without  legal  author- 
ity, meddles  with  the  estate  and  assumes  to  act  as  executor  or  ad- 
ministrator. Such  a  person  is  strictly  responsible  for  whatever 
he  may  do  with  respect  to  the  estate,  though  he  is  ordinarily  en- 
titled to  credit  for  such  acts  as  a  lawful  officer  would  have  been 
obliged  to  perform,  and,  if  he  is  afterward  appointed,  such  of  his 
acts  as  would  have  been  lawful  in  the  first  place  are  deemed  rati- 
fied. 

§  1272.  Foreign  ancillary  administration. — A  foreign  admin- 
istrator is  one  who,  whether  a  resident  or  non-resident  of  the 
state  where  he  assumes  to  act  or  exercise  authority,  receives  his 
appointment  in  another  state.  An  ancillary  administrator  is  one 
who  is  appointed  in  a  jurisdiction  other  than  that  of  the  decedent's 
last  domicile.  Administration  granted  in  the  latter  place  is  called 
the  principal  or  domiciliary  administration  without  regard  to 
which  administration  was  granted  first.  Each  is  distinct  and  sep- 
arate, and  both  administrations  are  foreign  to  one  another. 

Any  authority  that  a  foreign  representative  may  exercise  within 
a  state  is  dependent  upon  the  comity  of  that  state,  which  it  may 
extend  or  withhold  according  to  its  own  pleasure  and  policy.  Th& 
tendency  of  modern  statutes  and  decisions,  however,  is  to  extend 
to  foreign  representatives,  particularly  if  they  are  of  a  domiciliary 
character,  many  of  the  rights  and  powers  of  local  representatives. 
Thus  the  statutes  in  many  of  the  states  authorize  a  foreign  rrpre- 
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sentative  to  sue  or  be  sued  within  the  state  or  to  act  as  local  rep- 
resentative. All  the  conditions  provided  by  the  statute,  however, 
must  be  substantially  met  before  the  foreign  representative  will 
be  recognized.  In  view  of  this  state  of  the  law  little  more  can  be 
profitably  stated  here  regarding  the  rights  and  duties  of  foreign 
representatives.  As  a  general  rule  assets  remaining  in  the  hands 
of  an  ancillary  representative  after  paying  the  claims  of  local  cred- 
itors will  be  transmitted  to  the  place  of  the  decedent's  domicile 
for  distribution  according  to  its  laws,  but  the  court  having  juris- 
diction of  the  ancillary  or  foreign  administration  is  not  absoluteb/ 
bound  to  transmit  or  order  transmission  of  assets  to  the  local 
representative,  and  will  .do  so,  as  a  rule,  only  where  the  domi- 
ciliary representative  has  given  a  sufficient  bond  to  secure  their 
proper  administration.  It  may  even  order  that  the  residue  of  as- 
sets be  retained  and  distributed  directly  by  the  ancillary  repre- 
sentative in  accordance  with  the  law  of  the  domicile  of  the  de- 
ceased. 

Generally,  as  we  have  said,  a  foreign  representative  cannot  sue 
elsewhere  in  his  representative  capacity  unless  the  statutes  per- 
mit. This  rule,  however,  is  subject  to  some  exceptions,  even  at 
common  law.  If  he  has  obtained  a  judgment  at  home  in  his 
representative  capacity,  he  may  sue  upon  it  elsewhere  without  tak- 
ing out  ancillary  letters.  So  a  foreign  representative  may  sue  in 
his  own  name  upon  a  negotiable  bill  or  note  belonging  to  his  de- 
cedent's estate  if  it  was  payable  to  bearer  or  indorsed  by  the  de- 
cedent in  blank,  or  ^\'here  it  matured  after  death  of  the  decedent. 
So  he  may  sue  in  his  own  name  upon  aniy  claim  that  accrues  to 
him  as  an  individual  and  not  in  liis  representative  capacity,  as 
upon  a  promise  made  to  him  personally,  though  it  may  concern 
the  estate. 

\^^lere  a  foreign  representative  is  entitled  to  sue  by  statute,  he 
must  usually  give  bond,  before  judgment  at  least,  for  the  faithful 
administration  of  whatever  he  recovers. 
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REVIEW. 

WILLS   AND   ADMINISTRATION. 

1.  Under  what  theory  and  for  what  reason  does  the  law  provide  for 
inteistate  succession  and  permit  the  disposition  of  property  by  will? 

2.  Define  a  will  and  state  what  you  understand  by  the  terms  (o)  "tes- 
tator" (b)  "testatrix"  (c)  "beneficiary"  (d)  "legatee"  (e)  "intestate"  (/) 
'legacy"  (g)  "devisee." 

3.  (o)  How  should  a  will  be  executed  in  your  state?  (6)  Define  a 
codicil  and  state  how  that  should  be  executed. 

4.  A  testator  believes  in  spiritualism  and  is  also  quite  eccentric  regard- 
ing his  mode  of  life  and  in  his  methods  of  thought.  At  the  same  time  ha 
transacts  business  intelligently  and  has  amassed  considerable  property ;  he 
makes  a  will,  leaving  half  of  his  property  to  his  children  and  the  other 
half  to  an  incorporated  Society  for  Psychical  Research ;  his  children  con- 
test the  will  on  the  ground  of  want  of  testamentary  capacity.  Will  they 
succeed  on  the  above  showing? 

5.  A  father  disinherits  a  child,  believing  it  to  be  illegitimate,  in  spite  of 
the  fact  that  there  is  no  evidence  whatsoever  upon  which  such  a  belief 
could  be  based  by  any  sane  or  reasonable  person.  Will  the  will  stand  as 
against  such  child  if  contested? 

6.  A  widower  has  four  children,  all  of  whom  he  desires  to  share 
equally  in  all  his  property.  The  statute  makes  exactly  this  provision  for 
them.  Some  of  them,  however,  are  under  age.  What  reasons  might  he 
have  for  making  a  will? 

7.  Draw  a  will  for  John  Smith  with  the  proper  attestation  clause  and 
execute  it  in  his  name,  with  John  Doe  and  Richard  Roe  as  attesting  wit- 
nesses. 

8.  State  three  methods  whereby  a  wili  may  be  revoked. 

9.  Distinguish  between  an  executor  and  an  administrator,  and  state 
generally  their  duties,  stating  also  when  the  executor  or  administrator  may 
take  the  rents  and  profits  of  real  estate. 

10.  An  executor  deposits  the  funds  of  the  estate  in  a  bank  in  his  own 
name  with  nothing  to  indicate  that  they  constitute  a  trust  fund.  The  bank 
fails.  Is  the  executor  liable  to  the  estate  for  the  funds  so  deposited,  as- 
suming that  he  used  care  and  prudence  in  selecting  the  bank  and  had  no 
reason  to  know  beforehand  that  it  was  insolvent  or  unsafe? 

11.  (a)  How  far  is  the  executor  or  administrator  bound  to  perform 
the  contracts  of  the  deceased,  and  what  contracts  is  he  bound  to  perform? 
(b)  What  contracts  of  third  persons  with  the  deceased  are  binding  or 
in  favor  of  the  executor  or  administrator? 

13.  Why  should  estates  be  settled  in  the  proper  court,  particularly 
where  real  estate  is  involved? 

14.  What  is  meant  by  foreign  and  ancillary  administration? 

15.  A  party  indebted  to  you  on  promissory  note  due  on  demand  die* 

37— Com.  Law. 
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and  administration  of  his  estate  is  commenced.  What  steps  shoula  De 
taken  in  your  state  to  collect  this  claim,  and  within  what  time  must  they 
be  taken,  and  why?   What  if  it  is  a  time  note  not  yet  due? 

16.  An  executor  is  indebted  to  the  estate;  he  is  insolvent  when  letters 
testamentary  are  taken  out,  and  remains  so  during  the  entire  period  of 
settlement.  He  has  given  a  bond  to  account  for  the  assets  of  the  estate. 
Are  his  bondsmen  liable  in  your  state  for  the  amount  of  his  indebtedness? 


APPENDIX  OF  FORMS. 

For  additional  forms,  see  the  index  title,  Forms. 

The  following  forms  are  intended  to  be  suggestive  and  in- 
structive ratlier  than  exhaustive,  and  for  that  reason  are  fre- 
quently cross-referenced  to  the  text.  It  would  be  impossible, 
even  in  a  volume  much  larger  than  this,  to  give  forms  and  prece- 
dents of  contracts,  conveyances  and  wills  adapted  to  all  circum- 
stances in  all  of  our  states.  Those  who  have  courage  and  con- 
fidence enough  to  act  as  their  own  conveyancers  had  much  better 
employ  blanks  prepared  by  local  experts  and  sold  by  the  local 
stationers,  with  the  aid  of  the  statutes  and  the  local  legal  form 
books  found  in  most  states,  than  to  rely  upon  a  general  work  like 
this,  particularly  where  real  estate  is  involved.  At  the  same  time 
the  forms  are  most  of  them  in  general  use,  and  can  be  adapted  by 
those  who  desire  to  use  them  or  who  are  compelled  to  act  without 
other  aid,  provided  they  are  informed  as  to  the  general  and  local 
law.  Such  forms  as  are  of  a  general  commercial  nature  can  be 
thus  used  without  hesitation,  as  they  conform  to  general  practice 
and  have  stood  the  test  of  litigation.  It  is  almost  axiomatic  with 
the  legal  profession,  however,  that  those  who  draw  their  own 
wills  and  act  as  their  own  conveyancers  are  the  very  best  friends 
of  the  lawyer. 

An  alphabetical  list  of  the  following  and  all  the  other  forms  in  the  book 
is  contained  in  the  general  index  under  the  title  Forms. 

CONTRACTS. 

No  attempt  has  been  made  to  give  forms  of  contracts  suited  to 
all  or  even  many  exigencies  of  business.  The  forms  here  given 
are  simply  to  illustrate  the  arrangement  and  phraseology  of  writ- 
ten agreements. 

/.    Agreement  Between  Merchant  and  Traveling  Salesman. 

Agreement    made    this   day   of   ,    between   of    ,    and 

of    ,    merchants    and    copartners,    doing    business    under    the 

(579) 
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firm  name   and   style  of  &   Co.,   of  the   one   part,   and  of . 

traveling  salesman,  of  the  other  part. 

1.  The   said   salesman   shall   enter   inuo  the   service   of   said   firm  as  a 

traveler  for  them  in  their  business  of  merchants,  for  the  period  of 

two  years  from  the  day  of  ,  18 — ,  subject  to  the  general  con- 
trol of  said  firm. 

2.  The  said  salesman  shall  devote  the  -wholt  of  his  time,  attention,  and 
energies  to  the  performance  of  his  duties  as  such  salesman,  and  shall  not 
either  directly  or  indirectly,  alone  or  in  partnership,  be  connected  with  or 
concerned  in  any  other  business  or  pursuit  whatsoever  during  the  said 
term  of  years. 

3.  The  said  salesman  shall,  subject  to  the  control  of  the  said  firm,  keep 
proper  books  of  account,  and  make  due  and  correct  entries  of  the  price 
of  all  goods  sold,  and  of  all  transactions  and  dealings  of  and  in  relation 
to  the  said  business,  and  shall  serve  the  said  firm  diligently  and  according 
to  his  best  abilities  in  all  respects. 

4.  The  fixed   salary   of   the  said   salesman   shall  be  the   sum   of  

dollars  per  week  for  the  first  year,  payable  by  the  said  firm  weekly  from 

the  commencement  of  the  said  service,    on    the   day    of    ,    and 

dollars  per  week   for  the  second  year,   and  dollars  per  week 

for  the  third  year,  payable  weekly  in  like  manner   from  the  commence- 
ment of  such  respective  years. 

5.  The  reasonable  traveling  expenses  and  hotel  bills  of  the  said  sales- 
man, incurred  in  connection  with  the  business  of  said  firm,  shall  be  paid 
by  the  said  firm,  and  the  said  firm  shall  from  week  to  week  pay  to  the 
said  salesman  the  said  traveling  expenses  and  hotel  bills  in  addition  to 
the  said  fixed  salary. 

In  witness  whereof  the  parties  have  hereunto  set  their  hands  the  day 
and  year  above  written. 
Witnesses  : 


?.    Money  Bond — Coinnion  Form. 

Know  all  men  by  these  presents,  That  I,  A.  B.,  of  the  city  of  ,  and 

state  of ,  merchant,  am  held  and  firmly  bound  unto  B.  A.,  of  the  said 

city,  broker,  in  the  sum  of  dollars   (this  amount  is  called  the  I'enal 

sum,  and  is  always  double  the  amount  of  the  real  debt,  in  order  to  cover 
interest,  costs,  and  other  contingencies),  good  and  lawful  money  of  the 
United  States,  to  be  paid  to  the  said  B.  A.,  or  his  certain  attorney,  execu- 
tors, administrators,  or  assigns;  to  which  payment  well  and  truly  to  be 
made,  I  do  bind  myself,  my  heirs,  executors,  administrators,  and  every  of 
them  firmly  by  these  presents.  Sealed  with  my  seal,  dated  the  first  day 
of  May,  A.  D.  one  thousand  eight  hundred  and  . 

The  condition  o'i  this  obligation  is  such,  that  if  the  above  bounden  A.  B., 
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his  heirs,  executors,  administrators,  or  any  of  them,  shall  and  do  well  and 
truly,  pay,  or  cause  to  be  paid,  unto  the  above  named  B.  A.,  his  executors, 

administrators,  or  assigns,  the  just  and  full  sum  of  dollars  lawful 

money  aforesaid,  with  legal  interest  on  the  same,  on  or  before  the  first 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

,  without  fraud  or  further  delay,  then  this  obligation  to  be  void  and 

of  no  effect,  or  else  to  remain  and.be  in  full  force  and  virtue  in  law. 
In  the  presence  of 


[Seal.] 


Note. — See  §  33Sn. 

S.    Assignment  of  Several  Demands  Mentioned  in  Schedule. 

Agreement  made  this  day  of ,   19 — ,  between  of  , 

of  the  one  part,  and  of  ,  of  the  other  part. 

Whereas  the  said  has  for  some  time  past  carried  on  the  trade  or 

business  of  a  at  aforesaid,  and  in  the  course  of  such  trade  or 

business  the  several  persons  whose  names  are  mentioned  in  the  schedule 
hereunder  written  have  become  indebted  to  him  in  the  sums  of  money  set 
opposite  to  their  respective  names,  and  he  has  contracted  with  the  said 

for  the  absolute  sale  to  him  of  the  said  debts  for  the  sur-  of  ■ 

dollars  :     Now  these  presents  witness  that   in  consider?.tion  of    the  sum 

of  dollars,  paid  on  the  signing  hereof,  the  receipt  whereof  is  hereby 

acknowledged,  he  the  said  ,  doth  hereby  assign  unto  the  said  , 

his  executors,  administrators,  and  assigns,  all  and  singular  the  said  debts 
and  surris  of  money  mentioned  in  the  said  schedule,  which  are  now  owing 

to  the  said  ;  to  have,  receive,  and  take  the  said  debts  and  sums  of 

money  unto  the  said  ,  his  executors,-  administrators,  and  assigns,  for 

his  and  their  absolute  use  and  benefit,  as  witness  the  hand  of  the  said 
.     In  witness,  etc.     (Here  annex  schedule.) 

-;.    Assignment  of  JVagcs  Due  and  to  Become  Due. 

Know  all  men  by  these  presents  that  I,  of ,  in  the  county  of 

,  in  consideration  of  dollars  to  me  paid  by  of  ,  the  re- 
ceipt whereof  I  do  hereby  acknowledge,  do  hereby  assign  and  transfer  to 

said all  claims  and  demands  which  I  now  have,  and  all  which  at  any 

time  between  the  date  hereof  and  the  day  of  next  I  may  and 

shall  have  against  of  ,  for  all  sums  of  money  due,  and  for  all 

sums  of  money  and  demands  which,  at  any  time  between  the  date  hereof 

and  the  said  day  of  — ■ —  next,  may  and  shall  become  due  to  me  for 

services  as  a  ;   to  have  and  to  hold  the  same  to  the  said  ,  his 

executors,  administrators,  and  assigns  forever.     .\nd  I,  the  said  ,  do 

hereby  constitute  and  appoint  the  said  to  be  my  attorney  irrevocable 
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in  the  premises,  to  do  and  perform  all  acts,  matters,  and  things  touching 
the  premises,  in  the  like  manner  to  all  intents  and  purposes  as  I  could  if 
personally  present.     In  witness,  etc. 

5.  Simple  Assignment  With  Guaranty  of  Collection. 

For  value  received,  I  hereby  sell,  assign,  transfer  and  set  over  unto 

the  within  (or  annexed)  account  (or  Obligation)  and  guarantee  that  the 
same  is  valid  and  is  good  and  collectible  by  due  course  of  law. 

Place  . 

Date .  (Signature  of  assignor.) 

If  a  guaranty  of  payment  is  desired  substitute  after  tlie  word  guarantee, 
and  guarantee  the  payment  of  the  same  absolutely  at  maturity. 

6.  Simple  Assignment  Without  Recourse. 

For  value  received  I  hereby  sell,  assign,  transfer  and  set  over  unto 

all  my  right,  title  and  interest  in  and  to  the  within  (or  annexed)  account 
i^or  obligation)   without  recourse  to  me  in  any  event. 

(Signature  of  assignor.) 

7.  Agreement  for  Submission  to  Arbitration. 

This  agreement,  made  this day  of  ,  18 — ,  between of  , 

and  of  ,  witnesseth,  that  there  is  now  existing  and  pending  be- 
tween the  said  parties  a  controversy  in  relation  to  ■   (state  fully  the 

matter  in  controversy)  :  Now,  therefore,  the  said  parties  do  hereby  sub- 
mit the  said   controversy  to  the  arbitration  of  ,  ,   and  ,  or 

any  two  of  them ;  and  we  do  mutually  covenant  and.  agree  with  each  other 
that  the  award  to  be  made  by  the  said  arbitrators,  or  any  two  of  them, 
shall  in  all  respects  be  well  and  faithfully  kept  and  observed  by  us  and 
each  of  us :  provided,  however,  that  the  said  award  shall  be  made  in  writ- 
ing, under  the  hands  of  the  said  arbitrators,  or  any  two  of  them,  and  shall 
be  delivered  to  said  parties,  or  such  of  them  as  shall  desire  to  receive  the 

same,  on  or  before  the  day  of  next.     It  is  further  agreed  that 

said  arbitrators,  or  any  two  of  them,  may,  at  their  discretion,  award  the 
payment  of  the  expenses  and  costs  of  this  reference  to  either  or  both  of 
said  parties.     In  witness,  etc.  (Signatures  of  parties.) 

8.  Award  of  a  Sum  of  Money  to  Be  in  Full  Satisfaction. 

And  I  award,  order,  and  determine  that  the  said  damages  and  the  said 
several  sums  of  money  awarded  to  be  paid,  and  the  several  matters  and 
things  awarded  and  directed  to  be  done  by  or  with  regard  to  the  parties 
to  this  reference  respectively  as  aforesaid,  shall  respectively  be  paid,  re- 
ceived, done,  accepted,  and  taken  as  and  for  full  satisfaction  and  discharge, 
and  as  a  final  end  and  determination  of  the  several  matters  aforesaid,  and 
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in  difference  between  the  parties  referred  to  me  (or,  of  all  matters  in  dif- 
ference between  the  parties  up  to  the  time  of  the  submission  to  arbitration). 

(Signatures  of  arbitrators.) 

p.    Promise  to  Pay  a  Debt  Contracted  During  Infancy. 

This  agreement,  made,  etc.     (parties  as  in  last  form). 

Whereas  on  the day  of ,  18 — ,  said  debtor,  being  then  a  minor, 

purchased  of  the  said  creditor  a  watch,  for  the  sum  of  dollars,  and 

having  now  attained  his  majority  and  being  desirous  of  ratifying  the  pur- 
chase, for  the  purpose  of  giving  full  effect  to  his  liability  for  the  payment 
of  such  debt,  proposes  to  enter  into  the  following  agreement :  Now  these 
presents  witness  that  in  consideration  of  said  purchase  and  the  delivery 
of  said  watch  to  him  as  aforesaid,  and  of  the  agreement  on  the  part  of 
said  creditor  hereinafter  contained,  he,  the  said  debtor,  hereby  expressly 

acknowledges  the  said  debt  to  be  justly  due  to  the  said  ,  and  agrees 

to  pay  the  same  within  months  from  the  date  hereof,  together  with 

interest  thereon  at  the  rate  of  per  cent,  per  annum.    In  witness,  etc. 

Note. — A  promise  by  an  adult  to  pay  a  debt  'contracted  during  infancy 
need  be  in  writing  in  only  a  few  states.  See  statutes  in  Ark.,  Ky.,  Wis., 
Miss.,  Mo.,  S.  Car.,  Vt.  and  W.  Va. 

JO..   Short  Form  of  Building  Contract. 

Agreement  made  this day  of ,  between of ,  hereinafter 

called  the  builder,  and  of  ,  hereinafter  called  the  owner. 

1.  The  builder  shall  forthwith  commence,  and  before  the  expiration  of 

weeks  from  this  date  in  all  respects  complete  with  the  best  materials, 

in  a  good  and  workman-like  manner,  and  to  the  entire  satisfaction  of  the 
owner,  all  the  work  mentioned  or  referred  to  in  the  particulars  or  speci- 
fications hereunto  annexed  in  and  upon  the  house  and  premises  therein 
mentioned. 

2.  The  builder  shall,  within  one  week  from  the  completion  of  the  said 
work  and  things,  remove  all  his  scaffolding  and  materials  from  the 
premises. 

3.  The  owner  shall  pay  to  the  builder  the  sura  of  dollars  for  the 

said  work. 

4.  If  from  any  cause  whatever  the  said  work  shall  not  be  completely 
finished,  and  the  said  scaffolding  and  materials  removed  within  the  time 
and  in  the  manner  aforesaid,  then  the  owner  may  deduct  from  any  moneys 

then  or  thereafter  due  or  payable  to  the  builder  the  sum  of  dollars 

per  day  for  every  day  after  the  expiration  of  weeks  from  this  date, 

until  such  completion  and  removal  shall  be  effected,  as  and  for  liquidated 
damages. 

5  In  case  there  shall  not  be  sufficient  money  due  to  the  builder  to  make 
such  deduction,  then  the  excess  shall  be  paid  by  the  builder  to  the  owner. 
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6.  In  the  event  of  such  defauh  the  owner  may  eraploj'  and  pay  other 
workmen  to  finish  the  said  work,  and  may  use  any  scaffolding  and  ma- 
terials on  the  premises  belonging  to  the  builder  for  such  purpose;  and 
should  the  owner  pay,  or  be  liable  to  pay,  a  larger  sum  for  finishing  such 
work  than  the  amount  he  would  be  indebted  for  to  the  builder,  then  the 
excess  shall  be  paid  to  him  by  the  builder. 

7.  The  owner  may,  if  he  thinks  fit.  require  the  omission  of  any  of  the 
work,  and  in  that  case  a  proportionate  sum  shall  be  deducted. 

8.  All  work  rendered  necessary  in  consequence  of  the  doing  of  the  work 
hereby  agreed  upon  shall  be  deemed  to  be  included  in  and  shall  form  part 
of  this  contract,  although  not  mentioned  in  the  specification,  and  no  addi- 
tional payment  shall  be  made  to  the  builder  for  the  same. 

9.  No  extra  or  additional  work  shall  be  done  by  the  builder  except  upon 
the  previous  order  in  writing  of  the  owner  agreeing  to  pay  for  the  same; 
and  should  the  same  be  done  without  such  order,  the  builder  shall  not  be 
entitled  to  any  additional  payment  for  the  same. 

10.  Lastly,  the  builder  shall  as  well  after  as  before  he  shall  have  been 
paid  for  the  said  work,  and  without  any  further  payment,  for  a  period  of 
one  year  after  completion-  make  good  any  defects  whatever  in  such  work, 
and  especially  in  the  roofs  or  drainage  of  the  premises,  and  the  owner 

may  retain  a  sum  not  exceeding per  cent,  of  the  total  contract  price 

until  the  expiration  of  such  period  as  a  security  for  the  performance  by 
the  builder  of  this  stipulation.     In  witness,  etc. 

Note. — Building  contracts,  particularly  in  cities,  should  be  settled  in  con- 
sultation with  the  architect,  as  they  are  very  apt  to  be  affected  by  local 
building  regulations  and  restrictions.  This  clause,  however,  may  be 
added : 

It  is  further  agreed  that  the  owner  shall  not  in  any  manner  be  answer- 
able or  accountable  for  any  violation  of  the  city  ordinances,  or  for  any 
loss  or  damage  arising  from  negligence  or  carelessness  of  the  contractor 
to  any  person  or  persons  and  their  property  (loss  or  damage  by  fire  ex- 
cepted), and  said  contractor  hereby  agrees,  covenants  and  promises  to 
make  good  to  said  owner  any  loss,  damage  or  expense  so  incurred,  to- 
gether with  reasonable  attorney's  fees;  also  that  all  the  foregoing  condi- 
tions and  stipulations  shall  be  mutually  binding  upon  executors,  adminis- 
trators and  assigns. 

II.    Agreement  for  Making  Road. 

Agreement  made  this  day  of  ,  18 — ,  between  of  ,  of 

the  one  part,  hereinafter  called  the  employer,  and of ,  of  the  other 

part,  hereinafter  called  the  contractor. 

1.  The  said  contractor  agrees  with  the  said  employer  that  he,  the  said 
contractor,  will  forthwith  lay  out,  according  to  the  dimensions  and  grades 
thereof  this  day  agreed  upon  between  the  said  parties,  and  stated  in  the 


Forms.  585 

plan  and  specifications  hereunto  annexed  and  within  weeks  from  t-ie 

date  hereof  form,  make,  and  complete  a  road feet  long  and feet 

wide,  with  a  footpath  or  sidewalk feet  wide  on  each  side  thereof,  as 

the  same  is  shown  on  the  said  plan;  such  road  to  be  made  upon  land  be- 
longing to  the  said  employer,  situate,  etc.; 

2.  That  he  will  excavate  the  soil  or  earth  forming  the  surface  of  the 

said  intended  road  to  an  average  depth  of  inches  at  the  least,  and 

so  that  the  sides  shall  be inches  lower  than  the  center  of  such  road; 

3.  That  he  will  cover  the  said  road  with  gravel  inches,  and  the 

footways  inches  deep,  at  the  least ; 

4.  That  he  will  remove  all  the  surplus  soil  and  rubbish  from  off  the 
said  land,  and  leave  the  said  road  and  footpaths  and  the  parts  of  the  field 
adjoining  them  affected  by  such  works  in  a  proper  state,  order,  and  con- 
dition.; 

5.  That  he  will  perform  the  whole  of  the  said  work,  and  any  other  in- 
cident thereto,  in  a  good,  proper,  and  workmanlike  manner,  for  the  sum 

of  dollars,  and  will  cart  the  gravel  and  other  materials  used  in  and 

for  the  said  road  and  footpaths  from  such  place  or  places,  not  exceeding 

miles  distant,  as  the  said  employer  shall  appoint,   and  perform  all 

such  other  cartage  as  may  be  necessary  for  the  said  works. 

6.  The  said  employer  agrees  to  pay  the  said  contractor  the  sum  afore- 
said for  the  said  work,  as  soon  as  the  same  shall  have  been  duly  com- 
pleted according  to  this  contract.     In  witness,  etc. 

12.    Notice  by  Assignee  to  Debtor  of  Assignment  of  a  Debt. 

I  hereby  give  you  notice  that  by  an  agreement  in  writing,   dated  the 

day  of  ,  19 — ,  and  made  between  of  ,  of  the  one  part, 

and  myself,  of  the  other  part,  the  debt  of  dollars  owing  by  you  to 

the  said has  been  absolutely  assigned  to  me ;  and  further  take  notice 

that  you  are  hereby  required  to  pay  the  said  debt  to  me,  or  such  person 

as  I  may  appoint  to  receive  the  same,  on  or  before  the  day  of  

next,  and  in  default  thereof  I  shall  pursue  such  remedies  as  are  allowed 

by  law  for  the  recovery  of  the  said  debt.     Dated  this  day  of  , 

19—. 

To  . 

COMMERCIAL  PAPER. 

These  forms  are  supplementary  to  those  given  in  the  text.  For 
a  banker's  collateral  note  see  form  29. 

1$.    Judgment  Note. 

,  19-. 

- —    after    date,    for    value    received,    promise    to    pay    to    the 

order   of   ,   at  ,   dollars    with   interest   thereon   at   the   rate' 

of  per  cent,  per  annum  from  until  paid,  payable  annually. 
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And  in  consideration  of  the  premises do hereby  make,  constitute 

and  appoint Esq.,  or  any  attorney  of  any  court  of  record,  to  be  

true  and  lawful  attorney,  irrevocably,  for  and  in  name,  place 

and  stead  to  enter  appearance  before  any  court  of  record,  in  term 

time  or  in  vacation,  in  any  of  the  states  and  territories  of  the  United 
States,  at  any  time  after  said  note  becomes  due,  to  waive  the  service  of 

process    and    confess    a    judgment    in    favor    of    the    said    or   

assigns,  upon  the  said  note,  for  the  above  sum,  or  for  as  much  as 
shall  appear  to  be  due  thereon,  according  to  the  tenor  and  effect  of  said 

note,  and  interest  thereon  at  the  rate  of  per  cent,  per  annum  from 

,  to  the  day  of  the  entry  of  said  judgment,  together  with  costs,  and 

also  to  iile  a  cognovit  for  the  amount  that  may  be  so  due ;  and  to  release 
all  errors  that  may  intervene  in  entering  up  said  judgment,  or  in  issuing 
the  execution  thereon. 

Hereby  ratifying  and  confirming  all  which said  attorney  may  do  by 

virtue  thereof. 

In  presence  of  .  (Signature.) 

Note. — Judgment  notes  are  used  only  in  a  few  states.  The  above  is  the 
form  commonly  used  in  Wisconsin. 

14.  Mortgage  Note. 

$ ,  Wisconsin, ,  A,  D.  19—. 

For  value  received,  after  date promise  to  pay  to  the  order  of 

,  at  ,  dollars,  with  interest  thereon  from  date  until  paid,  at 

the  rate  of per  cent,  per  annum ;  interest  payable annually. 

This  note  is  secured  by  a  mortgage  upon  real  estate,  bearing  even  date 
herewith.  (Signature.) 

Note. — This  form  of  note  is  used  in  many  states  instead  of  a  bond. 

15.  Joint  and  Several  Note. 

$ .  (City  and  State),  (Date)  ,  19—. 

One  year  after  date  for  value  received  we  jointly  and  severally  promise 

to  pay  to or  order,  ■  dollars,  with  interest  at  the  rate  of  per 

cent,  per  annum  until  paid  (interest  payable  semi-annually). 

(Signature.) 

16.  Same — Another  Form. 

? .  ,  ia_. 

One  month  after  date,  we  or  either  of  us  promise  to  pay  to  the  order 

of  ,  dollars  at  the ,  with  interest  at  the  rate  of per  cent. 

after  maturity. 

(Signature.) 

Note. — If  a  promissory  note  signed  by  several  reads  "I  promise"  instead 
of  "we  promise"  it  is  legally  deemed  joint  and  several. 
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17.    Note  by  Corporation. 

Six  months  after  date  the  (name  of  corporation),  a  corporation  duly 

organized  and  existing  under  the  laws  of  the  State  of  ,  promises  to 

pay  to  or  order dollars  value  received  with  interest  at  the  rate 

of per  cent,  per  annum  until  paid. 


by 
and 


Name  of  corporation. 


(President.) 


(Secretary  and  Treasurer.) 

18.   Bill  of  Exchange  with  Waiver  of  Protest. 

,  19—. 

Three  months   after  date  pay  to  the  order  of  ,  dollars,   for 

value  received,  with  current  exchange,  hereby  waiving  demand,  notice  and 
protest. 


Name  of  drawee. 
Address . 


(Signature.) 


jp.    Bond  of  indemnity  Against  Lost  Bill  or  Note. 

Know  all  men  by  these  presents,  etc. 

Whereas  the  above  named  obligee,  on  the day  of  ,  19 — ,  ex- 
ecuted his  promissory  note  to  the  above  bounden  obligor  in  the  sum  of 

dollars,  payable  to  his  order months  after  the  date  thereof;  and 

whereas  the  said  note  is  alleged  to  be  lost  or  mislaid ;  and  whereas  the  said 
obligee,  at  the  request  of  the  said  obligor,  has  this  day  paid  to  him  the 

sum  of  dollars  in  full  satisfaction  of  said  note :     Now  the  condition 

of  this  obligation  is  such  that  if  the  said  obligor,  his  heirs,  executors,  or 
administrators,  shall,  in  case  the  said  note  shall  be  found,  cancel  and  de- 
liver up  the  same  to  the  said  obligee,  his  executors  or  administrators,  and 
shall  at  all  times  hereafter  indemnify  and  keep  indemnified  the  said  ob- 
ligee, his  heirs,  executors,  and  administrators,  from  and  against  all  dam- 
ages, costs,  expenses,  actions,  claims,  and  demands  whatsoever,  which  he 
or  they  may  or  might  otherwise  at  any  time  sustain,  suffer,  or  be  subject 
or  liable  to,  under  or  by  reason  of  the  said  recited  note,  then  this  obliga- 
tion shall  be  void,  or  otherwise  remain  in  full  force.    In  witness,  etc. 
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CORPORATIONS. 

JO.    Common  Stock  Certificate  Containing  Notice  and  Terms  of  Preferred 
Stock  Issue. 

United   States  of  America — Incorporated  under  the  laws  of  Indiana. 

NUMBER.  SHAKES. 


Clark  &  Roberts  Company,  Indianapolis,  Ind. 
Main  office,  Indianapolis,  Ind. 

CAPITAL   STOCK,  COM  MOM   STOCK,  

PREFERRED  STOCK, 

This   certifies   that is   the   owner   of  shares   of   one  hundred 

($100)  dollars  each  of  the  common  capital  stock  of  the  Clark  &  Roberts 
Company.  This  certificate  is  transferable  only  on  the  books  of  the  com- 
pany at  Indianapolis,  Ind.,  by  the  owner  thereof,  in  person  or  by  duly  au- 
thorized attorney,  upon  its  surrender  property  indorsed. 

It  is  mutually  agreed  between  the  holder  hereof  and  the  Clark  &  Roberts 
Company  and  its  stockholders  as  follows  :  The  preferred  capital  stock  is 
entitled  to  receive  preferential  dividends  from  the  net  earnings  of  the  com- 
pany at  the  rate  of  seven  (7)  per  centum  per  annum,  payable  semi-annual- 
ly, before  any  dividend  shall  be  set  apart  or  paid  from  the  earnings  of 
anj'  period  upon  the  common  capital  stock. 

Dividends  upon  the  preferred  stock  shall  be  cumulative,  and  if  the  pro- 
portion of  the  net  earnings  set  apart  in  any  year  for  dividends  shall  not 
be  sufficient  to  pay  the  dividend  for  such  year  at  the  rate  of  seven  (7)  per 
centum  per  annum  upon  said  preferred  capital  stock,  then  the  same  shall 
be  made  up  from  any  profits  of  any  later  period.  After  declaring  and  pro- 
viding for  the  payment  of  a  semi-annual  dividend  of  three  and  one-half 
(3J/2)  per  centum  upon  the  preferred  capital  stock,  together  with  arrearages 
of  dividends  due  thereon,  such  portion  of  the  remaining  net  earnings  set 
apart  for  dividends  maj'  be  used  for  paying  dividends  on  the  common 
capital  stock  as  the  board  of  directors  may  decide. 

The  power  to  fi.x  the  amount  to  be  reserved  as  working  capital  for  the 
organization,  and  the  power  to  declare  dividends  from  the  net  earnings 
of  the  company  are  vested  in  the  board  of  directors.  The  dividends  upon 
the  common  stock  capital  of  the  company  may  be  declared  and  made  pay- 
able semi-annually  or  annually,  as  the  board  of  directors  may  from  time 
to  time  determine.  The  par  value  of  the  preferred  capital  stock,  in  the 
event  of  insolvency  or  dissolution  of  the  company,  making  necessary  a 
distribution  of  the  assets,  shall  be  repaid  in  full  after  the  payment  of  its 
obligations,  before  any  sum  whatever  shall  be  distributed  upon  the  com- 
mon capital  stock ;  but  after  a  complete  repayment  of  the  par  value  of 
the  preferred  capital  stock,  together  with  arrearages  of  dividends  due 
thereon,  the  common  capital  stock  shall  be  entitled  to  receive  the  entire 
assets  remaining.     Preferred  capital  stock,  in  whole  or  in  part,  may,  after 
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twenty  years  from  date  of  issue,  at  the  time  of  paying  any  semi-annual 
dividend,  be  retired  by  the  corporation  at  par,  upon  six  months'  notice 
in  writing,  by  paying  the  owner  or  owners  thereof  the  par  value,  together 
with  any  dividends  due  thereon.  Preferred  stock  may  be  purchased  and 
cancelled  by  the  board  of  directors  by  agreement  with  the  holder  thereof, 
at  any  time  after  one  year  from  the  date  of  its  issue. 

Witness  the  corporate  seal  of  The  Clark  &  Roberts  Company  and  the 
signature  of  its  president  and  treasurer. 

Dated  :     Indianapolis,  Indiana,  this  day  of  ,  190 — . 


[Seal.] President. 

Secretary. 

Note. — This  form  is  taken  from  Woods  Modern  Business  Corporations. 

21.    Proxy  for  a  Particular  Meeting. 

I,  the  undersigned,  do  hereby  appoint  and  constitute  my  true  and 

lawful  attorney  in  fact  to  represent  me,  and  to  act  in  my  place  and  stead 
at  the  annual  (or  special)  meeting  of  the  stockholders  of  the  Com- 
pany, to  be  held  in  the  office  of  said  company  on  the  day  of  , 

1905,  pursuant  to  a  notice  heretofore  given  by  the  secretary  of  said  com- 
pany, and  at  any  adjournments  thereof,  and  in  my  name  and  on  my  be- 
half to  vote  any  and  all  stock  in  said  company  belonging  to  me  and  stand- 
ing in  my  name  on  its  books,  as  fully  and  with  like  effect  as  I  might  do 
if  personally  present  at  such  meeting. 

Witness  my  hand  and  seal  this  day  of  ,  190S. 

In  presence  of .  Signed  [Seal.] 

?3.    Proxy  for  Specific  Action. 

I,  the  undersigned,  do  hereby  appoint  and  constitute  my  true  and 

lawful  attorney  in  fact  to  attend  on  my  behalf  and  to  represent  me  at  a 

special  meeting  of  the  stockholders  of  the Company,  to  be  held  in  the 

office  of  said  company  on  the day  of ,  1905,  pursuant  to  a  notice 

heretofore  given  by  the  secretary  of  said  company,  and  in  my  name,  place 
and  stead  to  cast  at  said  meeting  any  and  all  votes  which  I  should  be  en- 
titled to  cast  as  an  owner  of  stock  in  said  company  if  personally  present 
thereat,  in  favor  of  the  adoption  of  a  certain  resolution  for  issuing  $5,000,- 
000  of  corporation  bonds  and  mortgaging  the  company  property  to  secure 
the  same,  which  resolution  said  special  meeting  has  been  called  to  con- 
sider. And  I  hereby  ratify  and  confirm  any  and  all  votes  cast  by  my  said 
proxy  in  favor  of  the  adoption  of  said  resolution. 

In  witness  whereof,   I  have  hereunto  set  my  hand  and  seal  this  

day  of  ,  1905. 

In  presence  of .  Signed [Seal] 
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2$.    Indemnity  Bond  for  Reissue  of  Lost  Stock  Certificate. 

The  undersigned,  George  Burton  and  the  Fidelity  Surety  Company, 
hereby  acknowledge  ourselves  as  held  and  firmly  bound  unto  the  Motive 
Power  Company  of  New  York  in  the  sum  of  ten  thousand  dollars  ($10,- 
000),  for  the  payment  of  which  to  the  said  corporation,  its  successors  and 
assigns,  we  jointly  and  severally  bind  ourselves,  our  heirs,  executors,  ad- 
ministrators and  successors. 

Signed  and  sealed  by  us  this  day  of  ,  19 — .     The  condition  of 

the  above  obligation  is  as  follows : 

Whereas,  The  said  George  Burton  is  recorded  on  the  transfer  books  of 
said  Motive  Power  Company  of  New  York  as  the  owner  of  fifty  (50) 
shares  of  the  capital  stock  of  the  said  company,  and 

Whereas,  His  original  certificate  of  stock  No.  3,  issued  by  said  com- 
pany, evidencing  his  ownership  of  said  fifty  shares  of  stock  has  been  lost, 
stolen  or  destroyed,  as  he  has  complained  to  said  company,  and 

Whereas,  Upon  application  of  the  said  George  Burton  and  pursuant  to 
a  resolution  of  the  board  of  directors  of  the  said  Motive  Power  Company 
of  New  York  granting  the  same,  a  new  certificate  for  the  said  fifty  shares 
has  been  this  day  issued  to  said  George  Burton  and  numbered  57 ; 

Now,  Therefore,  If  the  said  George  Burton,  his  heirs,  executors  and 
administrators  shall  now,  and  at  all  times  hereafter,  save,  defend,  keep 
harmless  and  indemnify  the  said  Motive  Power  Company  of  New  York, 
its  legal  representatives,  successors  and  assigns  from,  against  and  on  ac- 
count of  all  demands,  claims  or  causes  of  action  arising  out  of,  upon,  or 
connected  with  said  certificate  No.  3,  for  said  fifty  shares  of  stock  in  said 
company,  or  any  actual  or  pretended  purchase  or  assignment  thereof,  and 
from  all  costs,  expenses  and  damages  that  shall  or  may  arise  therefrom, 
and  shall  also  surrender  and  deliver  up  to  said  company  for  cancellation 
the  said  certificate  No.  3,  whenever  and  so  soon  as  it  may  be  found,  then 
this  obligation  shall  be  void.    Otherwise  in  full  force  and  effect. 

George  Burton, 

The  Fidelity  Surety  Company, 
By  M.  A.  Allen,  General  Agent. 

Signed,  sealed  and  delivered  in  presence  of  Arthur  R.  Morgan,  Joseph 
Harper. 

SALE  OF  PERSONAL  PROPERTY. 

24.    Receipt  of  Delivery  of  Possession  to  be  Indorsed  on  Bill  of  Sale. 

Be  it  remembered  that  on  the  day  of  ,  19 — ,  the  within  named 

party  of  the  first  part  delivered  to  me,  the  within  named  party  of  the  sec- 
ond part,  the  goods,  chattels,  and  effects  within  mentioned  or  referred  to, 

a being  delivered  by  him  and  received  by  me  in  the  name  of  the  whole 

In  presence  of . 

Note. — A  general  form  of  bill  of  sale  is  given  in  §  817  of  the  tex< 
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35.  Bill  of  Sale  With  Special  Warranty. 

Know  all  men  by  these  presents  that  I, ,  of  ,  in  the  county  of 

,  and  state  of  ,  in  consideration  of  dollars,  to  me  paid  by 

,  of ,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby  grant, 

sell,  transfer,  and  deliver  unto  the  said three  Guernsey  cows  described 

as  follows : 

And  I  do  hereby  warrant  the  said  cows  to  be  sound  in  every  respect,  to 
be  free  from  disease  and  to  be  full-blooded  Guernsey  stock;  and  I  do,  for 
myself,  my  heirs  and  executors  and  administrators,  covenant  and  agree, 

to  and  with  said  ,  to  warrant  and  defend  the  said  cattle  hereby  sold 

to  said ,  his  executors,  administrators  and  assigns,  against  all  and  every 

person  and  persons  whomsoever. 

In  witness  whereof,  etc. 

36.  Agreement  for  the  Conditional  Sale  of  Machinery  by  Means  of  a  Lease. 

Agreement  made  the  day  of  ,  19 — ,  between  of  ,  of 

the  first  part,  manufacturer,  and  of  ,  of  the  second  part,  mill 

owner.    The  said  parties  mutually  agree  as  follows  : 

1.  In  consideration  of  the  payments  hereby  reserved,  and  of  the  per- 
formance of  the  conditions  and  stipulations  hereinafter  contained,  and  on 
the  part  of  the  said  party  of  the  second  part  to  be  performed,  the  said 

party  of  the  first  part  will,  on  or  before  the  day  of  next,  erect 

and  place  in  the  mill  of  the  said  party  of  the  second  part  situated  at  , 

in  the  county  of  ,  the  steam  engines,  machinery,  apparatus,  and  plant 

particularly  described  in  the  schedule  hereto  annexed,  and  hereafter  called 
the  said  machinerj'. 

2.  The  said  party  of  the  second  part  shall  hold  and  be  ac  liberty  to 

use  the  said  machinery  for  the  term  of  _  years   from  the  said  

day  of  next,  at  the  rent  of  dollars  per  annum,  payable  half- 
yearly  on  the day  of ,  and  the day  of ,  in  each  year  dur- 

mg  the  continuance  of  the  said  term,  such  payments  making  in  the  aggre- 
gate the  sum  of dollars  {price  of  the  machinery),  the  first  of  such  pay- 
ments to  be  made  in  advance  on  the  said day  of next. 

3.  The  said  party  of  the  second  part  shall,  at  his  own  expense,  from 
time  to  time,  replace  and  repair  all  such  parts  of  the  said  machinery  as 
may  be  broken,  worn  out,  or  damaged,  and  keep  the  same  in  every  respect 
in  good  working  order;  and  he  will  not,  during  the  said  term,  remove  any 
part  of  the  said  machinery  from  the  building  where  the  same  may  be 
erected  without  the  consent  in  writing  of  the  said  party  of  the  first  part, 
and  will  not  assign,  transfer,  underlet,  or  part  with  the  possession  of  the 
same  either  directly  or  indirectly. 

4.  The  said  party  of  the  second  part  will  punctually  pay  the  rents 
hereby  reserved,  and  perform  all  the  conditions  and  stipulations  herein 
contained,  and  on  his  part  to  be  performed;  and  will  not  do  or  suffer 
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anything  whereby  the  said  machinery  or  any  part  thereof  shall  or  may  bt 
seized,  taken  in  execution,  attached,  removed,  destroyed,  or  injured. 

5.  The  said  party  of  the  second  part  shall  keep  said  machinery  insured 
against  damage  or  loss  by  fire  in  some  office  to  be  approved  by  the  said 

party  of  the  first  part,  for  at  least  the  sum  of  dollars,  and  will  pay 

the  premiums  for  such  insurance,  and  will  forthwith  deliver  to  the  said 
party  of  the  first  part  the  policies  of  such  insurance,  and  the  receipts  for 
the  premiums  which  shall  become  payable  therefor. 

6.  It  is  hereby  expressly  declared  that  the  property  in  said  machinery 
shall  remain  in  the  said  party  of  the  first  part  to  all  intents  and  purposes : 
provided,  that  the  said  machinery  shall  become  the  absolute  property  of 
the  said  party  of  the  second  part  on  the  expiration  of  the  said  term,  and 
payment  of  all  the  rent  hereby  covenanted  to  be  paid,  and  all  costs, 
charges,  and  expenses  provided  for  under  this  agreement. 

7.  In  case  of  the  bankruptcy  of  the  said  party  of  the  second  part,  or 
in  case  he  shall  assign,  transfer,  or  mortgage  the  said  machinery,  or  any 
part  thereof,  or  in  case  he  shall  make  default  in  performing  and  observ- 
ing  any   of   the   covenants,    conditions,    or    agreements   herein    contained, 

the  said  aggregate  sum  of  dollars  shall  become  immediately  payable 

to  the  said  party  of  the  first  part,  and  he  may  at  his  option  enter  said 
premises,  and  every  building  in  which  any  part  of  the  said  machinery  may 
be,  and  take  possession  of  and  remove  the  said  machinery,  and  may, 
without  the  consent  of  the  said  party  of  the  second  part,  sell  the  same  as 
freely  as  if  this  agreement  had  not  been  made  and  retam  amount  due, 
paying  the  surplus  to  mill  owner. 

In  witness,  etc. 

PLEDGE. 

27.  Memorandum  of  a  Pledge  With  Power  of  Sale. 

To  of  . 

I  hereby  deposit  with  you  the  articles  specified  in  the  annexed  schedule 
as  security  for  the  payment  to  you  of  my  note  of  this  date,  for  the  sum 

of dollars,  payable  in  months,  with  interest  thereon  at  the  rate 

of  per  cent,  per  annum;  and  I  hereby  authorize  you,  in  the  event  of 

the  nonpayment  of  said  note  at  maturity,  to  sell  the  same  at  public  or 
private  sale,  at  such  time  as  you  may  think  proper,  without  giving  notice 
to  me  of  the  time  or  place  of  sale;  and  out  of  the  proceeds  thereof,  after 
paying  all  expenses  attending  such  sale,  to  retain  the  amount  of  said  note, 
both  the  principal  and  interest  thereof,  paying  the  residue,  if  any,  to  me. 
Dated  this  day  of  ,  18—. 

28.  Memorandum  of  Pledge  of  Shares  of  Stock,  With  Power  of  Sale. 

I  have  this  day  deposited  with  &  Co.,  of  ,  bankers,  the  certifi- 
cates numbered  respectively  and  ,  of  shares  held  by  me  in 
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the  Company,  for  securing  the  payment  to  the  said  &  Co.,  on 

demand,  of  the  sum  of dollars  this  day  advanced  by  them  f.o  me,  with 

interest  thereon  at  the  rate  of per  cent,  per  annum ;  and  I  declare  and 

agree  that  the  said  &  Co.  shall  have  full  power,  if  the  said  sum  of 

dollars  and  interest  shall  not  be  paid  on  demand  as  aforesaid,  to  sell 

the  said  shares  for  the  best  price  they  can  obtain  for  the  same,  at  public 

or  private  sale,  and  in  such  way  as  the  said  &  Co.  may  think  fit. 

Dated,  etc. 

2g.    Banker's  Collateral  Note. 

$ .  Horicon,  Wis.,  ,  191—. 

after  date promise  to  pay  to  the  order  of  State  Bank  of  Hori- 
con, at  its  oiEce  in  Horicon,  Wisconsin,  dollars,  for  value  received, 

with  interest  at  the  rate  of per  cent,  per  annum,  after  maturity,  hav- 
ing deposited  with  said  bank  as  collateral  security,  for  payment  of  this  or 

any  other  direct  or  indirect  liability  or  liabilities  of to  said  bank,  due 

or  to  become  due,  or  that  may  be  hereafter  contracted  or  existing  how- 
soever acquired  by  said  bank,  the  following  property,  viz :  ,  the  mar- 
ket value  of  which  is  now ;  with  the  right  to  call  for  additional  secur- 
ity should  the  value  in  the  judgment  of  the  president,  vice-president  or 
cashier  of  said  bank  decline :  and  on  failure  to  supply  the  amount  de- 
manded, this  obligation  shall  be  deemed  to  be  due  and  payable  on  demand, 
with  full  power  and  authority  to  sell  and  assign  and  deliver  the  whole  of 
said  property  or  any  part  thereof,  or  any  substitute  therefor,  or  any  addi- 
tions thereto,  at  any  brokers'  board,  or  at  public  or  private  sale,  at  the 
option  of  said  bank,  or  its  assigns,  aiid  with  the  right  to  be  purchaser  itself 
at  such  brokers'  board,  or  public  sale,  on  the  non-performance  of  this 
promise,  or  the  non-payment  of  any  of  the  liabilities  above  mentioned,  or 
■  at  any  time  or  times  thereafter,  without  advertisement  or  notice.  And 
after  deducting  all  legal  or  other  costs  and  expenses  for  collection,  sale 
and  delivery,  to  apply  the  residue  of  the  proceeds  of  such  sale  or  sales  so 
to  be  made,  to  pay  any,  either  or  all  of  said  liabilities,  as  said  bank,  or  its 
president  or  cashier,  shall  deem  proper,  returning  the  overplus  to  the  un- 
dersigned. In  case  of  the  insolvency  of  the  undersigned,  any  indebtedness 
due  from  the  legal  holder  hereof  to  the  undersigned  may  be  appropriated 
and  apphi'd  hereon  at  any  time,  as  well  before  as  after  the  maturity  hereof. 

(Signature.) 

CHATTEL  MORTGAGE. 

30.    Common  Form  With  Power  of  Sale. 

Know  all  men  by  these  presents :     That  who  reside  in  the  of 

in  the  county  of ,  State  of  Wisconsin,  for  the  purpose  of  securing 

the  payment  of  the hereinafter  mentioned  and  in  consideration  of  one 

dollar  to  in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged, 

do  by  these  presents,  bargain,  sell,  assign  and  set  over  unto all  the 

38 — Com.  Law. 
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following  described  goods,  chattels,   and  personal  property,  to-wit;  , 

which  said  property  is  now  at  ,  in  the  of  ,  in  the  county  of 

and  State  of  Wisconsin,  and  is  now  free  and  clear  from  any  prior 

lien  or  incumbrance,  and  is  in  the  possession  of  and  is  to  remain  in 

possession  until  the  same  shall  be  taken  possession  of  by  said  mort- 
gagee as  hereinafter  pro  ided. 

To  have  and  to  hold  the  same  forever,  upon  conditions  that  if  said  mort- 
gagor shall  pay  to  said  mortgagee  the  sum  of  ,  then  these  presents 

shall  cease  and  be  void.  But  in  case  of  any  default  in  making  such  pay- 
ment, or  any  part  thereof,  at  the  time  above  agreed  on,  or  in  performing 
any  conditions  hereof,  the  said  mortgagee hereby  authorized  and  em- 
powered, with  the  aid  and  assistance  of  any  person  or  persons,  to  enter 
into  or  upon  any  place  where  said  mortgaged  property  may  be,  and  take 
possession  of  said  mortgaged  property  and  convey  it  away,  and  after  the 
expiration  of  five  days  from  the  time  of  such  seizure  of  said  property  to 
sell  and  dispose  of  the  same,  at  public  or  private  sale  with  or  without 

notice,  in discretion,  or  so  much  thereof  as  may  be  necessary  to  satisfy 

the  said  debt  and  interest,  and  all  costs  and  expenses  in  taking,  keeping 

and  disposing  of  said  property,  together  with  dollars,  for  attorney's 

fees,  and  to  retain  the  same  out  of  the  proceeds  of  said  sale,  rendering 
the  surplus,  if  any,  to  said  mortgagor.     And  in  case  the  said  mortgagee 

shall  at  any  time  deem  the  said  property  or  the  said  debt  insecure,  

hereby  authorized  and  empowered  to  take  immediate  possession  of  said 
mortgaged  property,  or  any  part  thereof,  in  the  manner  aforesaid,  and  to 
sell  the  same  and  apply  the  proceeds  as  above  provided. 

The  provisions  of  this  instrument  shall  extend  and  apply  to  the  heirs, 
executors,  administrators  and  assigns  of  the  respective  parties. 

In  witness  whereof.  ha —  hereunto   set  hand   and   seal,   this 

day  of ,  A.  D.  191—. 

Executed  and  delivered  in  presence  of  .  (Signature.) 

Xote. — For  chattel  mortgage  in  the  ordinary  form  sec  page  403  of  the 
text.  In  Michigan,  Wisconsin,  Georgia,  Indiana,  Illinois  and  Kansas  a 
wife  must  join  in  husband's  mortgage  of  exempt  chattels.  In  several 
states  affidavits  similar  to  those  given  below  must  accompany  the  mort- 
gage to  make  it  valid  against  third  persons. 

J/.    Same — Stalcincnt  of  Claim  to  Accompany  Chattel  Mortgage  Given  to 
Secure  Money  Only. 

State  of  Ohio, 

County  of  . 

ss. 
The  undersigned  makes  solemn  oath  and  says  that  he  is  the  (agent  of 
the)   within  named  mortgagee;  that  the  said  mortgagee  has  a  valid  claim 
against  the  within  named  mortgagor amounting  to  dollars  a"^ 
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cents ;   that  said  claim   is  just  and  unpaid,   and  that  the  foregoing 

mortgage  is  given  to  secure  the  same.     (Deponent's  signature.)     Sworn 

to  and  subscribed  before  me,  a ,  in  and  for  said  county,  this  day 

of ,  19 — .     (Officer's  signature.) 

S2.    Same — Statement  of  Claim  to  Accompany  Chattel  Mortgage  Given  to 
Indemnify  Mortgagee  as  Surety. 

State  of  Ohio, 

County  of , 

ss. 
The  undersigned  makes  solemn  oath  and  says  that  he  is  the  (agent  of 

the)    within  named  mortgagee;  that  on  the •  day  of  ,   18 — ,  the 

said  mortgagee  became  surety  for  the  within  named  mortgagor  on  a 
certain  promissory  note  executed  by  said  mortgagor  as  principal  and  said 

mortgagee  as  surety,  dated  the day  of ,  18 — ,  payable months 

after  date  to  the  order  of  ;  that  he  verily  believes  said  claim  is  just 

and  unpaid,  and  that  the  foregoing  mortgage  is  taken  in  good  faith  to 
indemnify  said  mortgagee  against  any  loss  that  may  result  to  him  from 
said  suretyship.  (Deponent's  signature.)  Sworn  to,  etc.  (Officer's  sig- 
nature.) 

3S.    Same — Indorsement  on  Refiled  Chattel  Mortgage. 

State  of  Ohio, 

County  of . 

ss. 

The  undersigned  makes  solemn  oath  and  says  that  he  is  the  (agent  of 
the)  within  named  mortgagee;  that  by  virtue  of  the  within  mortgage, 
the  said  mortgagee  has  a  just  and  lawful  interest  in  the  property  described 

in  said   mortgage,   which   now  amounts    (principal   and  interest)    to  

dollars  and  cents ;  that  he  verily  believes  said   amount  is  just  and 

unpaid,  and  that  said  interest  in  said  property  remains  unimpaired  to 
secure  said  sum,  with  the  interest  and  costs  that  may  accrue,  according 
to  the  terms  mentioned  in  said  mortgage.  (Deponent's  signature.)  Sworn 
to,  fete.     (Officer's  signature.) 

Note. — In  probably  the  greater  number  of  states  this  or  a  similar  affi- 
davit must  be  filed  or  recorded  within  a  certain  time  before  the  expira- 
tion of  the  original  filing  or  recording,  which  is  good  for  from  one  to 
three  years. 

S4.    Satisfaction  of  Chattel  Mortgage. 

Know  all  men  by  these  presents :    That ,  of  the of ,  in 

county,    Wisconsin,    do   hereby   certify   and    acknowledge   that    a    certain 

chattel  mortgage  bearing  date  on  the  day  of  ,  a.  d.,  19—,  made 

and  executed  by  to and  filed  in  the  office  of  the  clerk,  of 
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the  of  ,  county  of  ,  in  the  State  of  Wisconsin,  on  the 

day  of ,  19 — ,  at  — ■ —  o'clock M.,  has  been  fully  paid,  satisfied  and 

discharged. 

I  do  further  certify,  that  I  was  the  owner  and  holder  of  said  chattel 
mortgage,  the  indebtedness  thereby  secured,  and  the  note  therein  men- 
tioned when  they  were  paid,  satisfied  and  discharged,  as  aforesaid. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this day 

of ,  A.  D.  19—. 

In  presence  of .  (Signature.) 

[Seal.] 

GUARANTY  AND  SURETYSHIP, 

SS-    Bond  by  a  Treasurer  of  a  Corporation  With  Sureties. 

Know  all  men  by  these  presents  that  we,  of  ,  as  principal,  and 

and  ,  both  of  said  ,  as  sureties,  are  holden  and  bound  unto 

the  ,  a  corporation  duly  established  under  the  laws  of  the  state  of 

,  in  the  sum  of  dollars,  to  the  payment  of  which  to  the  said  cor- 
poration, its  successors  or  assigns,  we  hereby  jointly  and  severally  bind 
ourselves,  our  heirs,  executors,  and  administrators. 

Whereas  the  said   {principal)   has  been  elected  treasurer  of  the  above 

named  corporation  for  the  period  of  one  year  from  the day  of  , 

and  whereas  the  said  (principal)  may  hereafter  be  reelected  to  or  con- 
tinued in  such  office  for  a  further  period  : 

Now  the  condition  of  this  obligation  is  such  that  if  the  said  (principal) 
shall  at  all  times  hereafter,  so  long  as  he  shall  continue  in  said  office,  both 
during  the  term  for  which  he  has  been  reelected  and  during  such  further 
time  as  he  may  continue  to  hold  said  office,  whether  by  reelection  or  other- 
wise, faithfully,  honestly,  and  diligently  perform  and  discharge  all  the 
duties  of  said  office,  and  shall,  whenever  required,  duly  and  faithfully  ac- 
count to  the  said  corporation,  its  successors  or  assigns,  for  all  moneys, 
goods,  and  property  whatsoever,  for  or  with  which  the  said  (principal) 
may  be  in  any  wise  accountable  or  chargeable  to  said  corporation,  and 
shall,  when  required,  pay  or  deliver  all  such  moneys,  goods,  and  property 
to  said  corporation,  its  successors  and  assigns,  then  this  obligation  shall 
be  void ;  or  otherwise  the  same  shall  remain  in  full  force  and  effect.  In 
witness,  etc. 

Clauses  providing  that  giving  time  shall  not  affect  liability  of  sureties, 
and  providing  for  limitation  of  the  liability  of  the  sureties,  may  be  added : 

Provided  that  any  forbearance  on  the  part  of  said  corporation,  its  suc- 
cessors or  assigns,  toward  the  said  (principal)  in  respect  of  his  failure 
or  neglect  to  perform  such  services  and  duties,  or  to  make  such  payments 
as  aforesaid,  shall  not  in  any  way  release  or  exonerate  the  said  (sureties), 
or  either  of  them,  their  or  his  heirs,  executors,  or  administrators,  in  re- 
spect of  their  or  his  liability  under  the  above  written  bond. 
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And  provided,  also  that  each  of  them,  the  said  (sureties),  or  his  heirs, 
executors,  or  administrators,  shall  not  separately  or  individually  be  liable 
to  pay  a  larger  sum  than dollars,  by  virtue  of  the  above  written  bond. 

jd.    Guaranty  of  Rent  to  be  Indorsed  on  Lease. 

In  consideration  of  the  making  of  the  within  written  lease,  I  do  hereby 
covenant  and  agree  with  the  within  named  lessor,  his  heirs,  executors, 
administrators,  and  assigns,  that  if  default  shall  at  any  time  be  made  by 
the  said  lessee,  his  executors,  administrators,  and  assigns,  in  the  payment 
of  the  rent  or  the  performance  of  the  covenants  in  the  within  lease  con- 
tained, on  his  and  their  part  to  be  paid  and  performed,  that  I  will  well 
and  truly  pay  the  said  rent,  or  any  arrears  thereof  that  may  remain  due, 
and  also  all  damages  that  may  arise  in  consequence  of  the  non-perform- 
ance of  said  covenants,  or  either  of  them,  without  requiring  notice  of  any 
such  default  from  the  said  lessor  or  other  person  having  his  estate  in  said 
premises.   Witness  my  hand  and  seal  this day  of ,  19 — . 

J7.    Letter  of  Guaranty — Amount  Unlimited. 

To  Messrs.  &  Co. : 

Please  deliver  to ,  of  ,  in  the  county  of  and  state  of  , 

such  goods  as  he  may  want  from  time  to  time ;  and  for  valuable  considera- 
tion, which  I  hereby  acknowledge  to  have  received  to  my  full  satisfaction, 
I  hereby  agree  to  become  fully  responsible  to  you  for  any  balance  either 
upon  open  account  or  on  his  promissory  notes  or  bills  of  exchange  which 
he  may  from  time  to  time  owe  you,  not  exceeding  the  sum  of  dol- 
lars, for  such  purchases,  until  you  shall  receive  written  instructions  from 

me  to  the  contrary.     All  such  purchases  to  be  on  a  credit  of  months 

from  date  of  bill.  I  waive  all  notice  of  your  assent  to  this  agreement,  and 
acknowledge  that  I  have  received  all  notice  necessary  to  charge  me  as 
guarantor  in  case  you  shall  call  upon  me  to  pay  any  deficiency.  Dated  this 
day  of ,  19—. 

S8.   A  Brief  Form  of  Guaranty. 

To. &  Co.,  of : 

I  hereby  guaranty  payment  to  you  for  all  goods  which  you  may  supply 

to  of  .     And  I  declare  that  this  guaranty  shall  continue  to  be 

binding,  notwithstanding  any  change  in  your  firm.     Dated  this  day 

of ,  19—. 

jp.   Another  Brief  Form  Limiting  Amount  of  Liability. 

To ,  of : 

In  consideration  of  your  having  at  my  request  consented  to  sell  goods 

to  Mr.  of  ,  I  hereby  guaranty  to  you  the  payment  of  such  sum 

or  sums  of  money  as  may  at  any  time  or  times  hereafter  become  due  to 
you  from  him  in  respect  of  goods  sold,  and  you  are  to  be  at  liberty  to 
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give  him  at  any  time,  and  from  time  to  time,  svich  extension  of  credit  as 

you  may  think  proper,  but  my  liability  is  not  to  exceed  dollars,  for 

which  sura  this  shall  be  a  continuing  guaranty.     Dated  this  day  of 

,  19—. 

40.    Guaranty  of  Collection  or  Conditional  Guaranty. 

For  value  received  I  hereby  guarantee  that  the  within  (or  foregoing) 
note  (or  bond  or  account  as  the  case  may  be)  is  good  and  collectible  by 
due  course  of  law. 


41.  Absolute  Guaranty  of  Payment. 

For  value  received  I  guaranty  the  payment  of  the  within  (or  foregoing) 
note  (bond  or  account  as  the  case  may  be)  promptly  when  due  (or  on  de- 
mand) and  hereby  waive  presentment,  demand  and  notice  of  default. 


42.    Guaranty  of  Bond  by  Indorsement. 

For  value  received,  the Railroad  Company  hereby  guaranties  to  the 

holder  hereof  payment  of  interest  on  the  within  bond  of  the  Steam- 
ship Company,  and  also  the  payment  of  the  principal  thereof  when  the 
same  becomes  due  and  payable  according  to  the  tenor  thereof.  In  witness 
whereof  the  • Railroad  Company  has  caused  these  presents  to  be  sub- 
scribed by  its  president,  and  its  corporate  seal  to  be  affixed  and  attested 

by  its  secretary,  by  express  authority  of  its  board  of  directors,  this  ■ 

day  of ,  19—. 

4J.    Guaranty  to  Bankers — Short  Form. 

To  Messrs.  &  Co.,  Bankers,  at  : 

Gentlemen, — In  consideration  of  your  consenting  at  my  request  to  con- 
tinue a  banking  account  now  kept  by  you  with  the  firm  of  &  Co.,  and 

to  make  advances  from  time  to  time  thereon,  I,  the  undersigned,  hereby 
guaranty  the  payment  of  the  current  balance  for  the  time  being  due  from 
the  said  firm  to  you,  or  to  you  and  your  future  partner  or  partners,  on 
the  balance  of  accounts  for  or  on  account  or  in  consequence  of  any  notes, 
bills,  loans,  payments,  discounts,  or  other  banking  transactions  made,  en- 
tered into,  or  carried  on  by  your  firm  to  or  for  the  use  or  on  the  account 

of  the  firm  of &  Co.,  or  for  interest,  commission,  or  any  other  usual 

charges,  or  in  consequence  of  any  dealings  or  transactions  whatsoever  be- 
tween your  firm  and  the  firm  of  &  Co.,  or  on  its  account :     Provided 

that  the  whole  amount  of  money  to  be  ultimately  recoverable  by  virtue  of 

this  agreement  shall  not  exceed  dollars.     And  for  the  consideration 

aforesaid,  I  further  agree  that  this  document  shall  operate  as  a  continuing 
guaranty,  and  that  no  advance  or  advances  you  may  from  time  to  time 
make  to  the  firm  of  — —  &  Co.  beyond  the  extent  before  mentioned,  nor 
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the  possession  of  any  guaranty  from  any  other  person  or  persons,  nor  of 
any  other  security  or  securities,  nor  any  change  whatsoever  in  the  firm  of 

&  Co.,  or  in  the  firm  or  partnership  arrangements  of  your  house, 

whether  arising  from  death  or  otherwise,  shall  in  any  way  determine  or 
prejudice  my  liability  under  this  agreement.    Witness,  etc. 


44.    Fidelity  Bond  of  Corporate  Surety. 

Know  all  men  by  these  presents :    That of ,  (hereinafter  called 

the  Employee)  as  principal  and  the  American  Bonding  Company  of  Balti- 
more (hereinafter  called  the  Surety)  as  surety,  are  held  and  firmly  bound 

unto  of  (hereinafter  called  the  Employer)   in  the  sum  of  • 

dollars,  to  the  payment  whereof  the  Principal  and  Surety  bind  themselves, 
their  heirs,  executors,  administrators,  successors  and  assigns,  jointly  and 
severally. 

Signed  and  sealed  this day  of ,  19 — . 

The  condition  of  this  obligation  is :     That  if  the  Employee  shall,  in  the 

position  of ,  or  in  any  other  position  to  which  he  may  be  subsequently 

assigned  in  the  Employer's  service,  make  good  to  the  Employer,  within 
thirty  days,  any  loss  sustained  by  the  Employer,  by  larceny  or  embezzle- 
ment committed  by  the  Employee  during  the  term  commencing  at  12  o'clock 

noon  on  the  day  of  ,  19 — ,  and  ending  at  12  o'clock  noon  on  the 

• day  of  ,  19 — ,  or  at  12  o'clock  noon  on  any  other  day  to  which 

this  bond  may  be  continued,  this  obligation  shall  be  void,  otherwise  of  full 
force  and  effect. 

This  bond  is  made,  issued  and  accepted  upon  the  following  conditions : 

1.  That  all  statements  made  or  which  at  any  time  may  be  made  by  the 
Employer,  or  any  of  the  oificers  of  the  Employer,  in  connection  with  this 
bond,  or  any  continuance  hereof,  are  warranted  by  the  Employer  to  be 
true;  that  the  Employee  has  not  been  in  arrears  or  in  default  in  any  posi- 
tion in  the  Employer's  service ;  that  he  has  not,  to  the  knowledge  of  the 
Employer,  or  any  of  the  officers  of  the  Employer,  been  in  arrears  or  in  de- 
fault in  any  other  position;  that  if  the  Emplo}'er,  or  any  of  the  officers  of 
the  Employer,  become  aware  of  the  Employee  gambling,  speculating,  or 
committing  any  disreputable,  lewd  or  unlawful  act,  the  Employer  shall 
immediately  notify  the  Surety  in  writing :  that  the  Employer  shall  observe, 
or  cause  to  be  observed,  all  due  and  customary  supervision  over  the  Em- 
ployee for  the  prevention  of  default ;  that  there  shall  be  a  careful  inspec- 
tion of  the  accounts  and  books  of  the  Employee  at  least  once  in  every 
twelve  months  from  the  date  of  this  bond,  and  that  no  act  giving  rise  to 
a  claim  hereunder  shall  be  condoned,  nor  shall  any  settlement  for  any  loss 
hereunder  be  made,  without  the  written  assent  of  the  Surety. 

2.  That  the  Surety  shall  be  liable  hereunder  for  such  proportion  only  of 
any  loss  hereunder  as  the  penalty  of  this  bond  bears  to  the  total  sum  of 
all  bonds,  collateral  or  security  carried,  or  stated  as  carried,  or  to  be  car- 
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ried,  On  behalf  of  the  Employee,  whether  or  not  such  bonds  have  been 
allowed  to  lapse,  or  whether  or  not  such  bonds,  collateral  or  security  be 
valid,  or  whether  or  not  the  Employer  be  able  to  realize  anything  there- 
from. 

3.  That  immediately  upon  discovery  by  the  Employer,  or  any  of  the 
officers  of  the  Employer,  of  any  such  act  of  larceny  or  embezzlement,  the 
Employer  shall,  at  the  Surety's  expense,  give  the  Surety  notice  thereof  by 
telegram  and  by  registered  letter,  both  addressed  to  the  Surety  at  its  office 
in  the  city  of  Baltimore. 

4.  That  should  the  Employee  become  guilty  of  any  offence  covered  by 
this  bond,  the  Employer  shall  immediately,  on  being  requested  by  the  Surety 
to  do  so,  lay  proper  information  before  an  officer  or  body  having  authority 
to  issue  warrant  for  the  arrest  of  the  Employee,  and  verify  the  same  as 
required  by  law  and  furnish  the  Surety  every  aid  and  assistance  (not 
pecuniary)  capable  of  being  rendered  by  the  Employer,  or  any  of  the  agents 
and  servants  of  the  Employer,  that  may  aid  in  bringing  the  Employee 
promptly  to  justice. 

5.  That  any  settlement  of  any  loss  sustained  hereunder  shall  operate  as 
a  complete  discharge  of  the  Surety. 

6.  That  the  Surety's  liability  hereunder  shall  cease  immediately  as  to 
future  acts  of  the  Employee  from  and  after:  (a)  Discovery  by  the  Em- 
ployer, or  any  of  the  officers  of  the  Employer,  of  any  such  act  of  larceny 
or  embezzlement;  (b)  The  Employee  leaving  for  any  reason  the  service  of 
the  Employer;  (c)  Ten  days  from  the  time  that  notice  is  given  to  the  Em- 
ployer, by  the  Surety  of  its  desire  to  withdraw  as  Surety  hereunder,  which 
notice  shall  be  delivered  in  person  or  mailed  by  registered  letter  to  the 
Employer  at  the  principal  place  of  business  of  the  Employer. 

7.  That  as  long  as  the  Surety  and  the  Employer  agree  so  to  do  this 
bond  may  be  continued  in  force  from  year  to  year,  and  in  case  of  such 
continuance,  the  Surety's  liability  shall  be  the  same  as  if  this  bond  had 
been  originally  written  for  a  term  including  the  period  of  such  continuance. 

8.  That  any  claim  under  this  bond  or  any  continuance  hereof  shall  be 
itemized  and  duly  sworn  to  and  presented  to  the  Surety  within  six  months 
from  the  date  the  liability  of  the  Surety  under  this  bond  or  any  continu- 
ance hereof  as  to  future  acts  of  the  Employee  ceased  from  any  cause;  and 
that  any  suit  or  proceeding,  at  law  or  in  equity,  against  the  Surety  shall  be 
brought  within  one  year  from  said  date. 

9.  That  if  the  premium  on  this  bond,  or  any  continuance,  be  not  paid 
to  the  Surety  on  demand  and,  or  before  the  Employer,  or  any  of  the 
officers  of  the  Employer,  has  knowledge  of  any  such  act  of  larceny  or  em- 
bezzlement, then  the  obligation  for  which  such  premium  shall  not  have 
been  paid  on  demand,  or  shall  have  been  paid  with  or  without  demand  but 
with  such  knowledge,  shall  be  void. 
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10.  It  is  essential  to  the  validity  of  this  bond,  and  each  and  every  con- 
tinuance, that  this  bond  be  signed  by  the  Employee. 

[Seal.  ] 

The  Employee. 
American  Bonding  Company  of  Baltimore, 

By ,  President. 

Attest  : ,  Secretary. 

Note. — That  instruments  like  the  foregoing  are  to  be  construed  sub- 
stantially as  policies  of  insurance,  see  §  1047  and  note. 

SALE  AND  CONVEYANCE  OF  REAL  PROPERTY. 

45.    Bond  for  a  Deed. 

Know  all  men  by  these  presents  that  I,  of  ,  in  the  county  of 

,  and  state  of  ,  am  holden  and  stand  firmly  bound  unto  of 

,  in  the  county  of  ,  and  state  of  ,  in  the  sum  of dollars, 

to  the  payment  of  vi'hich  to  the  said  obligee  or  his  executors,  administra- 
tors, or  assigns,  I  hereby  bind  myself,  my  heirs,  executors,  and  administra- 
tors. 

The  condition  of  this  obligation  is  such  that  whereas  the  said  obligor 
has  agreed  to  sell  and  convey  unto  the  said  obligee  a  certain  parcel  of  real 
estate  situated  on street  in  said ,  and  bounded  as  follows :  name- 
ly, etc.,  the  same  to  be  conveyed  by  a  good  and  sufficient  warranty  deed  of 
the  said  obligor,  conveying  a  good  and  clear  title  to  the  same,  free  from 
all  incumbrances; 

And  whereas  for  such  deed  and  conveyance  it  is  agreed  that  the  said 

obligee  shall  pay  the  sum  of  dollars,  of  which dollars  have  been 

paid  this  day,  and dollars  are  to  be  paid  in  cash  upon  the  delivery  of 

said  deed,  and  the  remainder  is  to  be  paid  by  the  note  of  the  said  obligee, 
dated  the day  of  • •  next,  bearing  interest  at per  cent,  per  an- 
num, payable  semi-annually,  and  secured  by  a  power  of  sale  mortgage,  in 
the  usual  form,  upon  the  said  pTemises,  such  note  to  be  payable  to  the 

order   of  the  said  obligor  in  years   from  the   date  thereof :     Now, 

therefore,  if  the  said  obligor  shall,  upon  tender  by  the  said  obligee  of  the 

aforesaid  cash,  note,  and  mortgage  at  any  time  within days  from  this 

date,  deliver  unto  the  said  obligee  a  good  and  sufficient  deed  as  aforesaid, 
then  this  obligation  shall  be  void;  otherwise  it  shall  be  and  remain  in  full 
force  and  virtue.  In  witness  whereof  I  hereunto  set  my  hand  and  seal 
this day  of ,  a.  d.  19 — . 

In  many  states  provisions  are  made  for  recording  bonds  and  other  con- 
tracts to  convey.  Under  these  statutes  they  must  usually  be  witnessed  and 
acknowledged  in  the  same  manner  as  conveyances  of  the  present  legal  title. 
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46.    Warranty  Deed. 

This   Indenture,   Made  this  day  of  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  between  (grantor,  and  if  he  be  mar- 
ried, then  add  the  name  of  the  wife,  describing  her  as  "his  wife,"  of  the 

city  of ,  in  the  State  of ),  party  (or  parties)  of  the  first  part,  and 

(grantee's  name  and  residence),  party  (or  parties)  of  the  second  part, 
Witnesseth,  That  the  said  party  of  the  first  part,  for  and  in  consideration 
of  the  sum  of  (state  amount  of  consideration,  or  say  one  dollar  and  other 
good  and  valuable  considerations)  dollars  to  him  (or  them)  in  hand  paid, 
by  the  said  party  (or  parties)  of  the  second  part,  the  receipt  whereof  is 
hereby  confessed  and  acknowledged,  has  (or  have)  given,  granted,  bar- 
gained, sold,  remised,  released,  aliened,  conveyed  and  confirmed  and  by 
these  presents  does  (or  do)  give,  grant,  bargain,  sell,  remise,  release,  alien, 
convey  and  confirm  unto  the  said  part  of  the  second  part  his  (or  par- 
ties their)   heirs  and  assigns  forever,  the  following  described  real  estate, 

situated  in  the  county  of  and  State  of  ,  to-wit :     (Here  follows 

description  of  the  premises  conveyed.)  Together,  with  all  and  singular 
the  hereditaments  and  appurtenances  thereunto  belonging,  or  in  any  wise 
appertaining;  and  all  the  estate,  right,  title,  interest,  claim  or  demand 
whatsoever  of  the  said  part  of  the  first  part,  either  in  law  or  equity, 
either  in  possession  or  expectancy,  of,  in  and  to  the  above  bargained 
premises  and  their  hereditaments  and  appurtenances,  to  have  and  to  hold 
the  said  premises  as  above  described,  with  the  hereditaments  and  appur- 
tenances, unto  the  said  part  of  the  second  part  and  to  him  or  his  (or 
to  them  and  their)  heirs  and  assigns  forever.  And  the  said,  (name  party 
or  parties  of  first  part)  for  his  (or  their)  heirs,  executors  and  administra- 
tions, does  (or  do)  covenant,  grant,  bargain  and  agree  to  and  with  the 
said  party  (or  parties)  of  the  second  part,  his  (or  their)  heirs  and  assigns, 
that  at  the  time  of  the  ensealing  and  delivery  of  these  presents  he  is  (or 
they  are)  well  seized  of  these  premises  above  described  as  of  a  good, 
sure,  perfect,  absolute  and  indefeasible  estate  of  inheritance  in  the  law,  in 
fee  simple,  and  that  the  same  are  free  and  clear  from  all  incumbrances 
whatever  (save  and  except — here  describe  incumbrances  if  any),  and  that 
the  above  bargained  premises,  in  the  quiet  and  peaceable  possession  of  the 
said  party  (or  parties)  of  the  second  part,  his  (or  their)  heirs  and  as- 
signs, against  all  and  every  person  or  persons  lawfully  claiming  the  whole 
or  any  part  thereof,  he  (or  they)  will  forever  warrant  and  defend. 

In  witness  whereof,  the  said  part  of  the  first  part  ha  hereunto 
set  his  (or  their)  hand  (or  hands)  and  seal  (or  seals)  the  day  and  year 
.irst  above  written.  (Signature.) 

Signed,  sealed  and  delivered  in  presence  of  . 
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State  of  Wisconsin, 

County. 

ss. 

Personally  came  before  me  this day  of  ,  a.  d.  191 — ,  the  above 

named  (name  grantor  or  grantors  and  their  wife  or  wives  as  in  the  begin- 
ning of  the  deed),  to  me  known  to  be  the  person  (or  persons)  who  exe- 
cuted the  foregoing  instrument  and  acknowledged  the  same. 


[Official  Seal  of  Officer.]  (Official  title  of  officer.) 

My  commission  expires  (to  be  filled  in  if  signed  by  a  notary  public). 

Note. — This  form  of  warranty  deed  would  be  sufficient  to  pass  the  fee  in 
most  states,  if  not  in  all,  provided  it  was  sealed,  witnessed  and  acknowl- 
edged as  required  by  the  local  law,  and  in  some  states  the  wife  uses  apt 
words  to  release  her  dower  and  homestead.   As  to  sealing,  see  ante,  §  1194. 

47.    Quitclaim  Deed. 

Know  all  men  by  these  presents,  That  (describe  parties  as  in  war- 
ranty deed),  part —  of  the  first  part,  in  consideration  of  the  sum  of  

dollars,  to  duly  paid,  do      hereby  remise,  release,  sell,  convey  and 

quitclaim  unto  ,  part  of  the  second  part,  and  to  heirs  and  as- 
signs, forever,  all  the  right,  title,  interest,  claim  and  demand,  which  said 
part  of  the  first  part  ha  in  and  to  the  following  described  real  estate, 
situated  in  the  county  of  ,  in  the  state  of  ,  to-wit :  . 

To  have  and  to  hold  the  same,  together  with  all  and  singular  the  ap- 
purtenances and  privileges  thereunto  belonging  or  in  anywise  thereunto 
appertaining;  and  all  the  estate,  right,  title,  interest  and  claim  whatsoever 
of  the  said  part  of  the  first  part,  either  in  law  or  equity,  either  in  pos- 
session or  expectancy,  to  the  only  proper  use,  benefit  and  behoof  of  the 
said  part      of  the  second  part,  heirs  and  assigns  forever. 

In    witness   whereof,  the   part       of   the    first   part,  ha   seal   

this  day  of ,  in  the  year  of  our  Lord  one  thousand  nine  hundred 

and .  (Signature.) 

In  presence  of . 

Xote. — This  deed  would  be  sufficient  in  probably  all  states  to  pass  what- 
ever title  the  grantor  had  at  the  time  of  its  delivery,  if  sealed,  witnessed 
and  acknowledged  as  required  by  the  local  law.  In  some  states  apt  words 
must  be  used  for  the  release  of  dower  and  homestead  if  the  grantor  be  a 
married  man. 

In  some  jurisdictions  the  husband  must  join  in  the  wife's  deeds  even 
though  the  property  be  her  separate  estate. 

Acknowledgments  of  Deeiis. 
Great  care  should  be  taken  that  the  acknowledgment  of  a  deed 
conforms  to  the  reqtjirements  of  the  statutes  of  the  state  where 
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the  land  is  located.  Failure  to  comply  substantially  with  these  re- 
quirements may  render  the  deed  unfit  for  record,  or  in  the  case  of 
a  homestead,  or  married  woman's  conveyance,  or  a  conveyance  in 
which  she  is  required  to  join  with  her  husband  to  release  dower, 
an  insufficient  acknowledgment  may  render  it  absolutely  void,  or 
void  as  to  her  interest  at  least. 

The  following  form  of  acknowledgment  for  an  individual  is 
recommended  by  the  American  Bar  Association  and  has  been 
adopted  in  Iowa,  Massachusetts,  Michigan,  Minnesota,  Missouri, 
and  New  Mexico.  It  would  doubtless  be  suiificient  in  most  other 
states : — 
48.    Individual  Acknowledgment. 

"State  or , 

County  of  — — . 

SB. 

On  this  day  of  ,  19 — ,  before  me  personally  appeared  (or 

and ),  to  me  known  to  be  the  person  (or  persons)   described  in 

and  who  executed  the  foregoing  instrument  and  acknowledged  that  he  (or 
they)  executed  the  same  as  his  (or  their)  free  act  and  deed. 

[Seal.]  (Signature  and  title  of  officer,)" 

The  following  form  of  acknowledgment  woulc  probably  be  suf- 
ficient in  most  of  the  states  for  a  deed  in  which  husband  and  wife 
are  required  to  join: — 
4g.    Acknci'^ledgme)it  by  Husband  and  Wife. 

"State  of , 

County  of . 

ss. 

I,    (insert  name   and  title   of   officer)    hereby  certify  that  on  the  

day  of ,  in  the  year ,  before  me  personally  appeared and , 

his  wife,  whose  names  are  subscribed  to  the  foregoing  instrument  as 
grantors  (or  mortgagors,  lessors,  etc.),  to  me  personally  known  to  be  the 
same  persons  described  in  and  who  executed  the  said  instrument,  and 
acknowledged  that  they  signed,  sealed  and  delivered  the  same  as  their 
voluntary  act  and  deed  for  the  consideration,  uses  and  purposes  therein 
mentioned,  (inc.'Mding  the  release  and  waiver  of  the  right  of  homestead). 

And  I  further  certify  that  the  said  >  wife  of  the  said  ,  being  of 

lawful  age  and  being  examined  by  me  separate  and  apart  from  her  said 
husband,  and  the  contents  of  said  instrument  being  by  me  made  known 
and  fully  explained  to  her,  did  declare  and  acknowledge  that  she  did 
voluntarily  and  understandingly  sign,  seal  and  deliver  the  same,  without 
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any  coercion  or  compulsion  of  her  said  husband,  and  that  she  is  still  satis- 
fied therewith  as  her  voluntary  act  and  deed  for  the  consideration,  uses 
and  purposes  therein  mentioned,  and  does  not  retract  the  same. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and  affixed 
my  official  seal  this  day  of ,  in  the  year . 

[Seal.]  (Signature  and  title  of  officer.)" 

The  following  form  of  acknowledgment  for  a  person  acting  by 
attorney  has  been  adopted  in  the  states  first  named,  and  the  same 
is  true  of  the  form  of  corporate  acknowledgment  immediately 
following : — 

50.  Acknowledgment  by  Attorney. 

"On  this  day  of  ,   19 — ,  before  me  personally  appeared  , 

to  me  known  to  be  the  person  who  executed  the  foregoing  instrument  in 

behalf  of  ,  and  acknowledged  that  he  executed  the  same,  as  the  free 

act  and  deed  of  said  • ,"  (Signature  and  title  of  officer.) 

51.  Acknowledgment  by  Corporation. 

"On  this day  of ,  19 — ,  before  me  appeared ,  to  me  person- 
ally known,  who,  being  by  me  duly  sworn  (or  affirmed),  did  say  that  he  is 
the  president  (or  other  officer  or  agent  of  the  corporation  or  association) 
of  (describing  the  corporation  or  association),  and  that  the  seal  affixed 
to  said  instrument  is  the  corporate  seal  of  said  corporation  (or  associa- 
tion), and  that  said  instrument  was  signed  and  sealed  in  behalf  of  said 
corporation    (or  association)   by  authority  of  its  board  of  directors    (or 

trustees),  and  said  acknowledged  said  instrument  to  be  the  free  act 

and  deed  of  said  corporation  (or  association)." 

Where  an  acknowledgment  is  taken  before  an  officer  outside  the 
state  where  the  land  lies,  his  authority  must  be  certified  to  or  au- 
thenticated under  the  laws  of  most  states.  Usually  the  authenti- 
cation is  by  the  clerk  of  the  court  of  the  county  in  which  such 
officer  is  empowered  to  act,  or  by  the  Secretary  of  State. 

The  following  form  of  authentication  has  been  adopted  in  the 
states  first  named  and  is  the  form  suggested  and  approved  by  the 
Committee  of  the  American  Bar  Association : — 

$2.   Authentication  of  Acknowledgment. 

"I,  ,  clerk  of  the court  in  and  for  said  county,  which  court  is 

a  court  of  record,  having  a  seal  (or,  I, ,  the  secretary  of  state  of  such 

state  or  territory),  do  hereby  certify  that  by  and  before  whom  the 

foregoing  acknowledgment  (or  proof)  was  taken,  was,  at  the  time  of  tak- 
\ng  the  same,  a  notary  public   (or  other  officer)   residing  (or  authorized 
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to  act)  in  said  county,  and  was  duly  authorized  by  the  laws  of  said  state 
(territory,  or  district)  to  take  and  certify  acknowledgments  or  proofs 
of  deeds  of  land  in  said  state   (territory,  or  district),  and  further  that  I 

am  well  acquainted  with  the  handwriting  of  said  ,  and  that  I  verily 

believe  that  the  signature  to  said  certificate  of  acknowledgment  (or  proof) 
is  genuine.    In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 

the  seal  of  the  said  court  (or  state)  this  — —  day  of  ,  19 — ." 

[Seal  of  the  Court.]  , 

MORTGAGES  OF  LAND. 

53.  Mortgage — Statutory  Form. 

,  mortgagor     ,     of  county,  Wisconsin,  hereby  mortgage       to 

,  mortgagee     ,  of county.  Wisconsin,  for  the  sum  of  dollars, 

the   following  tract   of  land   in  county,   in  the  state   of  Wisconsin: 

(here  describe  premises.) 

This  mortgage  is  given  to  secure  the  following  indebtedness:  (Here 
state  amount  or  amounts  and  form  of  indebtedness,  whether  on  note,  bond 
or  otherwise,  time  or  times  when  due,  rate  of  interest,  by  and  to  whom 
payable,  etc.) 

The   mortgagor       agree       to   pay   all   taxes   and    assessments    on   said 

premises,  and  the  sum  of dollars  attorney's  fees  in  case  of  foreclosure 

thereof. 

Witness  the  hand       and  seal       of   said  mortgagor       this  day  of 

,  191 — .  (Signature.) 

In  presence  of . 

Note. — The  acknowledgment  is  the  same  as  for  an  absolute  conveyance 
of  land  in  most  states  and  is  essential.  The  wife  should  join  where  the 
premises  are  a  homestead  and  her  joinder  is  necessary  in  most  states  to 
give  the  mortgage  priority  over  her  right  of  dower. 

The  short  form  is  authorized  by  statute  in  Wisconsin  and  similar  short 
forms  are  sanctioned  by  statute  in  "most  of  the  states.  Unless  these  are 
used,  forms  furnished  by  local  stationers  should  be  employed. 

54.  Assignment  of  Mortgage  by  Indorsement. 

Know  all  men  by  these  presents,  that  of  county,  in  the  State 

of ,  the  within  named  mortgagee,  in  consideration  of  the  sum  of  

dollars  to ,  in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged, 

do      hereby  sell,  assign,  transfer,  set  over  and  convey  unto  ,  his  heirs 

and  assigns,  the  within  mortgage  deed,  the  real  estate  conveyed,  and  the 
promissory  note  ,  debts  and  claims  thereby  secured,  and  covenants  therein 
contained : 


Forms.  607 

To  have  and  to  hold  the  same,  forever,  subject,  nevertheless,  to  con- 
ditions therein  contained. 

In  witness  wfhereof,  the  said  mortgagee      ha      hereunto  set hand    , 

this day  of ,  19 — . 

5S-    Assignment  of  Mortgage  by  Deed. 

Know  all  men  by  these  presents,  that  I,  of  ,  in  the  State  of 

,   in   consideration  of  dollars   received   of  ,   do  hereby  sell, 

transfer,  alien  and  convey  unto  the  said ,  his  heirs  and  assigns,  the 

note  described  in  the  within  mortgage,  and  the  said  mortgage  and  

right,  title  and  interest  in  and  to  the  within  mortgaged  premises . 

Witness  hand  and  seal  at  this  day  of  • ,  a.  d.  19 — . 

In  presence  of .   L.  S. 

LANDLORD  AND  TENANT. 

56.    City  D'lVclling  House  Lease. 

This  indenture,  made  this  day  of  ,  A,  d.  191 —  by  and  between 

,  of  the  of  and  county  of  ,  in  the  State  of  Wisconsin, 

lessor     ,  and  ,  of  the  of  ,  lessee     ;  witnesseth,  that  the  said 

lessor  ,  do  hereby  lease,  demise  and  let  unto  the  said  lessee  the  fol- 
lowing described  premises,  lying  and  being  in  the of ,  county  of 

and  State  of  ,  to-wit :     (Description.)     To  hold  for  the  term  of 

from  ,  the  said  lessee      yielding  and  paying  therefor  rent  in  the 

sum  of dollars,  to  be  paid  as  follows,  to-wit :  .    And  the  lessee 

promise  to  pay  the  said  rent  at  the  times  and  in  the  manner  aforesaid, 
during  the  continuance  of  said  term,  and  not  to  underlease  the  said  prem- 
ises, nor  assign  this  lease,  without  the  consent  of  the  lessor  ,  in  writing, 
and  to  quit  and  deliver  up  the  same  to  the  lessor  ,  or attorney,  peace- 
ably and  quietly  at  the  end  of  said  term,  and  also  to  keep  the  same  in  as 
good  repair  as  the  same  are  in  at  the  commencement  of  said  term,  reason- 
able use  and  wear  thereof,  and  damage  by  accidental  fire,  or  other  acci- 
dents  not   happening  through   the   neglect   of   the   lessee   agents   or 

servants  only  excepted. 

And  the  lessee  further  covenant  and  agree  that  will,  dur- 
ing the  term  of  this  lease  pay  all  water  rates  levied  and  assessed  againsc 
the  premises  hereby  leased,  for  water  used  or  to  be  used  therein,  at  the 
time  they  become  due  and  payable;  and  will  also  pay  for  the  sprinkling 
of  the  streets  in  front  of  or  around  said  premises,  and  all  assessments 
and  taxes  levied  therefor,  by  virtue  of  any  charter  provision  or  ordinance 
of  the  city  aforesaid. 

The  lessee'  further  agree  to  obey  all  ordinances  of  the  city,  in  re- 
gard to  cleaning  of  streets,  alleys  and  sidewalks,  in  front  of  the  premises 
hereby  leased,  any  and  all  lawful  orders,  rules  and  regulations  of  the 
proper  health  officers  of  said  city. 
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And  *hat  the  lessor       may  enter  to  view  the  premises  and  may  expel 

the  lessee      if  shall  fail  to  pay  the  rent  and  assessments,  or  refuse 

to  obey  the  said  ordinances,  rules  and  regulations  as  aforesaid;  or  shaV 
underlease  the  premises  or  assign  this  lease  without  the  consent  of  the 
lessor     ,  in  writing. 

And  it  is  herein  stipulated  that  in  case  the  premises  should  be  sold  dur- 
ing the  said  term,  then  in  that  case  the  lessor       may  at  own  option 

terminate  and  cancel  the  lease  by  giving  days'  notice  to  the  lessee    , 

who  shall  thereupon  vacate  the  premises  according  to  such  notice,  and  the 
lessee  may  reserve  to  himself  for  damages  the  sum  of  the  rent  accrued 
after  said  notice. 

And  the  covenants  herein  contained  shall  bind  the  parties  mutually, 
and  their  respective  heirs,  executors,  administrators  and  assigns. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written.  (Signature.) 

Signed,  sealed  and  delivered  in  presence  of  . 

57.    Lease  of  a  Farm. 

This  indenture,  made  this  day  of  ,  19 — ,  between  of  , 

hereinafter  called  the  lessor,  which  expression  shall  include  his  heirs  and 

assigns  where  the  context  so  requires  or  admits,  of  the  one  part,  and  

of  ,  hereinafter  called  the  lessee,  which  expression  shall  include  his 

executors,  administrators,  and  assigns  where  the  context  so  requires  or 
admits,  of  the  other  part,  witnesseth,  that  the  said  lessor  doth  hereby  lease 
and  demise  unto  the  said  lessee  all  that  farm  and  lands  in  the  town  of 

,   in  the  county  of  — — ,   called  farm,  with  the  farmhouse  and 

other  buildings,  thereon  bounded  and  described,  etc. ;  excepting  and  re- 
serving out  of  this  demise  all  timber  and'  other  trees,  and  the  right  to 
enter  and  cut  and  remove  the  same :     To  hold  the  said  premises,  except 

as  aforesaid,  unto  the  lessee,  for  the  term  of  years  from  the  date  of 

these  presents ;  yielding  and  paying  therefor,  during  the  said  term,  the 
yearly  rent  of dollars,  clear  of  all  deductions,  by  equal  half-yearly  pay- 
ments on  the  day  of  and  the  day  of  in  every  year, 

the  first  of  such  payments  to  be  made  on  the day  of  next.    And 

the  lessee  doth  hereby  covenant  with  the  lessor  that  he,  the  lessee,  dur- 
ing the  said  term  will  pay  all  rates,  taxes,  and  outgoings  now  payable  or 
hereafter  to  become  payable  in  respect  of  the  said  premises;  that  he  will 
keep  the  said  premises  insured  against  loss  or  damage  by  fire  in  such 
office  as  the  lessor  shall  approve ;  and  will,  when  required,  produce  the 
policy  of  such  insurance,  and  the  current  year's  receipt  for  the  premium 
thereon,  to  the  lessor;  that  he  will  keep  the  said  farmhouse  and  buildings, 
and  all  things  in  and  about  the  same,  and  all  fences,  ditches,  drains, 
watercourses,  gates,  fixtures,  and  things  upon  or  about  the  said  farm 
and  lands,  in  good  condition  and  complete  repair,  and  without  any  altera- 
tion, except  such  as  the  lessor  shall  approve  of ;  that  he  wil'  cultivate, 
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manure,  and  manage  the  said  farm  and  lands  in  a  fair  and  proper  man- 
ner, according  to  the  most  approved  course  of  husbandry;  that  he  will, 
at  the  expiration  or  sooner  determination  of  the  said  term,  yield  up  the 
said  premises  in  such  good  condition  and  repair,  and  in  fair  and  proper 
order,  as  aforesaid,  unto  the  lessor;  and  that  the  lessor,  and  his  agents, 
surveyors,  and  workmen,  may  at  all  reasonable  times  during  the  said 
term  enter  upon  the  said  premises  to  inspect  the  same,  and  to  cut  and 
remove  timber  and  other  trees;  and  that  he  will  not  assign  or  underlet 
the  said  premises,  or  any  part  thereof,  without  the  consent  in  writing  of 
the  lessor :  provided  always,  that  on  any  breach  of  any  of  the  covenants 
by  the  lessee  herein  contained,  the  lessor  may  reenter  upon  the  said 
premises,  and  immediately  thereupon  the  said  term  shall  absolutely  de- 
termine. And  the  lessor  doth  hereby  covenant  with  the  lessee  that  the 
lessee,  performing  and  observing  all  the  covenants  by  the  lessee  herein 
contained,  may  quietly  hold  and  enjoy  the  said  premises  during  the  said 
term,  without  any  interruption  by  the  lessor,  or  any  person  claiming 
through  him.     In  witness,  etc. 

55.   Assignment  of  Lease  by  Separate  Writing. 

Know  all  men  by  these  presents,  that  I, ,  of  county,  and  State 

of  Wisconsin,  in  consideration  of  dollars,  to  me  in  hand  paid,  the 

receipt  whereof  is  hereby  confessed  and  acknowledged  do  by  these  pres- 
ents grant,  convey,  assign,  transfer  and  set  over  unto  ,  of  coun- 
ty,  and   State   of   Wisconsin,   a   certain   indenture  of  lease,   bearing  date 

the day  of ,  19 — ,  executed  by ,  of county,  and  State  of 

Wisconsin,  to  me  foi  a  term  of  years; 

That  this  assignment  shall  take  efifect  on  the  day  of  ,  19 — , 

and  continue  during  all  the  rest,  residue  and  remainder  of  said  term  of 

years  mentioned  in  said  indenture  of  lease,  subject,  nevertheless  to 

the   rents,   covenants,   conditions   and  provisions   therein   mentioned. 

And   I   do  hereby  covenant,   promise  and   agree  to  and  with  the  said 

that  the  said   assigned  premises   are  now   free  and   clear   from   all 

I'ormer  and  other  gifts,  grants,  assignments,  back  rents,  liens,  judgments, 
executions,  assessments  and  encumbrances  whatsoever,  and  that  I  now 
have  the  right  to  assign  said  lease. 

Witness  my  hand  and  seal  this  day  of  ,  19 — . 

(Signature.) 

5p.    Working  Lease. 

This  agreement,  made  the day  of ,  19 — ,  by  and  between  , 

of  county,  State  of  Wisconsin,  of  the  first  part,  and  ,  of  the 

same  county  and  State,  of  the  second  part :  Witnesseth,  that  whereas, 
the  said  part  of  the  first  part  being  the  owner  of  the  following  de- 
scribed premises,  to-wit :     ,  in  the  town  of  ,  county  of  ,  of 

State   aforesaid,   the  said  part       of  the   second  part  hereby  agree      to 

39 — Com.  Law. 
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work  said  premises  for  the  said  part       of  the  first  part,  for  the  term  ot 

■ ,  commencing  on  the day  of  ,  19 — ,  and  upon  the  following 

conditions,  namely :  To  keep  the  buildings  and  fences  in  as  good  repair 
as  they  now  are ;  to  haul  out  and  properly  distribute  all  of  the  manure 
now  on  the  premises ;  to  well  and  deeply  plow  all  of  the  land  that  has 
ever  been  plowed  on  the  same,  except  that  now  seeded  down  to  tame 
grass;  to  furnish  all  of  the  seed-grain  in  sufficient  quantities  to  heavily 
seed  the  land  for  the  crops  to  be  raised  in  the  season  of  19 — ■,  and  to 
sow,  till  and  properly  cultivate,  harvest,  thresh  and  fully  prepare  for 
market,  in  due  season,  the  crops  hereinafter  stated,  in  and  about  the  fol- 
lowing proportions — say   about   acres   of   corn,  acres   of   oats, 

acres  of  ,  and  the  remainder  of  the  plow  land  to  wheat,  so  that 

all  of  the  land  which  has  been  cultivated  shall  be  put  into  crops  and  made 
to  produce,  so  far  as  good  farm  work  and  management  can  make  it.     It 

being  understood  that  the  said  part       of  the  second  part  to  furnish 

all  of  the  seed,  and  of  such  varieties  as  the  parties  may  agree,  and  to  do 
all  of  the  work  in  a  husband-like  manner,  and  in  proper  season,  such  as 
may  be  required  to  fully  prepare  the  product  for  market,  (including  husk- 
ing the  corn  and  putting  the  same  in  the  crib,  digging  the  potatoes  and 
storing  or  burying  the  same,)  at  his  own  cost  and  expense;  all  of  which 
the  said  part  of  the  second  part  hereby  agree  to  do  as  herein  stip- 
ulated, and  also  to  give  the  said  part  of  the  first  part  reasonable  notice 
in  advance  of  the  time  when  the  grain  is  to  be  threshed  and  the  crops 
are  in  readiness  to  be  divided. 

The  said  part      of  the  second  part to  have  the  use  of  the  buildings 

and  one  acre  of  ground   (for  garden)   during  the  term  of  this  agreement, 

in  consideration  of  which  to  work  out  the  road  taxes  that  are  or 

may   be   assessed   against   said    premises    for   the   year    19 — ,   though   the 

part       of   the  first  part  reseive       to  storage   on  the   premises   for 

products  there  raised. 

In  consideration  of  the  full  and  faithful  performance  of  this  agree- 
ment on  the  part  of  the  part  of  the  second  part,  the  said  part  of  the 
first  part  hereby  agree  to  pay  the  said  part  of  the  second  part,  two- 
thirds  of  all  the  said  crops  so  raised  (not  including  the  straw,  which 

can  only  be  fed  or  used  on  the  premises).  And  whenever  the  crops  are 
ready  for  market  such  division  shall  be  made  by  the  part  of  the  first 
part  on  the  premises. 

And  it  is  herein  agreed  that  in  case  the  part  of  the  second  part 
fail  or  neglect  to  do  the  work  in  seasonable  time  and  in  a  husband- 
like manner,  or  to  furnish  the  seed  necessary  to  sow  or  plant  the  crop 
as  herein  required,  then  the  said  part  of  the  first  part  reserve  the 
right  to  get  such  work  done  by  others  and  to  furnish  seed-grain,  and  the 
expense  of  so  doing  shall  be  deducted  by  the  said  part  of  the  first  part 
from  the  payment  to  be  made  to  the  said  part       of  the  second  part,  in 
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wheat  or  other  grain  at  the  current  market  price  of  such  grain  when 
threshed. 

The  said  premises  remain  in  the  possession  of  the  said  part  of  the 
first  part,  except  the  buildings  and  garden,  and  these  are  to  be  surren- 
dered peacefully  and  quietly  to  the  said  part       of  the  first  part  on  the 

day  of  ,   19 — ,  or  as  soon  thereafter  as  the  said  part      of  the 

first  part  may  require.  And  it  shall  be  lawful  for  the  said  part  of  the 
iirst  part  to  enter  and  re-enter  and  re-possess  said  buildings  and  garden 

and  enjoy  the  same  after  the  said day  of  ,  19 — ,  anything  herein 

contained  to  the  contrary  notwithstanding.  And  in  default  of  the  said 
part  of  the  second  part  yielding  possession,  he  shall  be  deemed  guilty 
of  unlawful  detainer  of  the  said  premises  under  the  statute. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written.  (Signature.) 

In  presence  of  . 

NOTICES  BETWEEN  LANDLORD  AND  TENANT. 

60.  Landlord  to  Tenant  to  Terminate  Tenancy  at  Will. 

I  hereby  give  you  notice  to  quit,  and  deliver  up  to  me  on  the day 

of  ,   19 — ,  the  premises  now  held  by  you  as  my  tenant,  at  No.  , 

on street,  iii  the  city  of .    Dated  this day  of ,  19 — . 

61.  Same — Where  the  Commencement  of  the  Tenancy  Is  Not  Known. 

I  hereby  give  you  notice  to  quit,  and  deliver  up  to  me  at  the  expira- 
tion of  that  month  (or  quarter,  or  week)  of  your  tenancy  which  shall 
begin  next  after  this  date,  the  premises  now  held  by  you  as  my  tenant, 
situate  at  . 

6^.    Tenant  to  Landlord  to  Terminate  Tenancy  at  Will. 

I   hereby   give  you  notice   that    on   the day   of   next    I    shall 

quit  and  deliver  up  possession  of  the  premises  situate  at  ,  which   I 

now  hold  of  you  as  your  tenant. 

63.  Tenant  From  Year  to  Year  of  His  Intention  to  Quit. 

I  hereby  give  you  notice  that  I   shall  quit  and  deliver  up  to  you,  on 

the  day  of  next,  the  possession  of  all  that  dwelHng  house,  with 

the  garden  and  appurtenances   thereto  belonging,  situate  at  ,   in  the 

county  of  ,  now  held  by  me  of  you.     Witness  my  hand  this  day 

of ,  19—. 

64.  Landlord  to  Tenant  From  Year  to  Year  to  Quit. 

I  hereby  give  you  notice  to  quit,  and  deliver  up  to  me  on  the  day 

of  next,  the  possession  of  all  that  dwelling  house,  with  the  garden 

and   appurtenances   thereto   belonging,    situate   at   ,   in   the   county   of 

,  which  you  now  hold  under  me  as  tenant  from  year  to  year. 
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Abandonment  —  Relinquishment; 
the  giving  up  of  damaged  prop- 
erty to  the  insured  upon  a  claim 
as  for  total  loss  under  a  marine 
policy. 

Ab  Initio — From  the  beginning. 

Abrogate — To  repeal,  annul,  or  en- 
tirely abolish. 

Absolute — Unconditional. 

Abstract  of  Title — A  synopsis  of 
the  instruments  forming  a  chain 
of  title  to  land. 

Acceptance — The  legal  engagement 
by  the  drawee  of  a  bill  to  pay  it. 

Acceptor — One  who  accepts  a  bill. 

Acceptor  for  Honor — A  stranger  to 
a  bill  who,  after  dishonor,  agrees 
to  pay  it  for  the  credit  or  honor 
of  some  party  thereto. 

Accommodation  Paper  —  Paper 
made,  drawn  or  indorsed  without 
consideration,  as  a  means  for 
loaning  the  credit  of  the  signer. 

Accord  and  Satisfaction — The  sub- 
stitution of  a  new  agreement  and 
its  performance  in  satisfaction  of 
a  prior  right  or  claim. 

Account  Current  —  An  open  ac- 
count. 

Account  Stated  —  An  account 
agreed  upon  between  the  parties 
as  showing  the  real  balance  due. 

Acknowledgment — The  act  of  a 
party  in  declaring  or  admitting 
before  the  proper  officer  that  an 
instrument  is  his  free  act  or  deed. 


Acquittance — A  release  or   recein 

in  full. 
Act— A  statute. 
Action — A  suit. 
Act  of  God — An  irresistible  physi 

cal  cause,  such  as  flood,  lightning 

or  tempest. 
Adjudication — A  judgment  or  de 

termination  by  a  court. 
Adjustment — Settlement  and   divi 

sion  of  loss  by  and  between  fir( 

or  marine  insurers. 
Administrator — One  who  adminis- 
ters the  estate  of  an  intestate.  (Se( 

executor.) 
Adult — A  person  of  full  age. 
Adverse  Possession — Possession  ir 

opposition  or  denial  of  the  right, 

of  others,  as  of  land. 
Affiant — One  who  swears  to  an  af^ 

fidavit. 
Affidavit — A    sworn    statement    ir 

writing. 
Agency  —  Representation    for    th< 

purpose    of    transacting   business 

for  another. 
Agister — One  who,  for  hire,  take; 

horses  or  cattle  to  pasture. 
Alias — Another.      Used    to    denot( 

another  time  ;  before,  otherwise. 
Alibi — A   mode   of    defense   whicl 

shows  that  the  accused  was  absen' 

when  a  crime  was  committed. 
Alien — The  citizen  or  subject  of  : 

foreign  power. 
Alien   Enemy  —  An  alien  w  h  o  s  i 

country  is  at  war  with  our  own. 
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Alimony — Allowance  to  the  wife 
for  support  while  separated  from 
her  husband  by  absolute  or  limited 
divorce. 

Allegation — A  statement  of  fact. 

Allodial — Opposed  to  feudal. 

Ambiguity — Uncertainty  or  duplic- 
ity of  meaning. 

Ancillary — Auxiliary  or  subordi- 
nate. 

Annulment — Rescission  or  making 
or  declaring  void. 

Answer — Defensive  matter  in  plead- 
ing. 

Antedate — To  date  earlier  than  the 
day  of  actual  execution. 

Antenuptial — Before  marriage. 

Appeal — Removal  of  a  cause  to  a 
higher  court. 

Appraise — To  fix  or  estimate  the 
value  of. 

Appurtenance — Things  which  be- 
long to,  and  pass  with,  another 
thing  as  its  incidents. 

Arbitration — The  trial  and  determi- 
nation of  a  controversy  by  unof- 
ficial persons  chosen  by  the  par- 
ties thereto. 

Arrest  of  Judgment — A  stay  of 
proceedings  after  judgment. 

i*rson — A  felonious  burning. 

Articles  of  P::rtnership — The  writ- 
ten agreement  under  which  a  part- 
nership is  formed  and  carried  on. 

Assault — An  attempted  battery. 

Assent — Consent ;  agreement. 

Assess — To  fix  the  rate,  amount,  or 
proportion  of  a  tax  or  other  bur- 
den. 

Assets — Property  in  general,  or 
property  available  for  the  payment 
of  debts  or  legacies. 

Assign — To  make  or  set  over  to  an- 
other. 

Assignee — One  who  takes  by  as- 
signment. 


Assignment — The  act  or  instrument 
by  which  property  or  rights  are 
made  over  to  another. 

Assignment  for  Benefit  of  Credit- 
ors— An  assignment  by  an  insolv- 
ent of  his  property  to  a  trustee  for 
distribution  among  his  creditors. 

Assignment  of  Dower — Ascertain- 
ing and  setting  aside  the  widow's 
dower. 

Assignor — One  who  makes  an  as- 
signment. 

Assumpsit — A  form  of  action  for 
the  recovery  of  damages  upon 
simple  contract. 

Assurance — Same  as  insurance. 
Also  an  instrument  confirming 
title. 

Attachment — The  act  and  the  writ 
whereby  a  person  or  property  are 
taken  into  the  custody  of  the  law 
in  advance  of  a  judgment. 

Attestation — The  act  of  witnessing 
the  execution  of  an  instrument  in 
signing  as  witness. 

Attorney — A  wide  name  for  any 
agent.    Popularly  a  lawyer. 

Attorney  at  Law — A  lawyer. 

Attorney  in  Fact — An  agent  who 
acts  under  sealed  authority. 

Auction — A  public  competitive  sale. 

Auctioneer — An  agent  who  con- 
ducts an  auction. 

Auditor — One  appointed  by  the 
government,  a  court  or  a  private 
person  to  pass  upon  the  accounts 
of  others. 

Average — Loss  or  damage  to  a  ship 
or  cargo  at  sea. 

Award — The  decision  of  arbitra- 
tors. 

Away-Going  Crop — A  crop  sown 
before  but  ripening  after  a  ten- 
ant's term  expires.  (See  Emble- 
ments.) 
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Bail — Those  who  give  security  for 
the  appearance  of  another  in 
court. 

Bailee — One  who  receives  goods  in 
bailment. 

Bailment — A  transfer  of  personal 
property  by  one  person  to  another 
without  a  corresponding  transfer 
of  title. 

Bank — An  institution  for  the  cus- 
tody and  loan  of  money,  its  trans- 
mission and  exchange  by  means 
of  bills  and  drafts,  the  issuance  of 
its  own  notes  to  circulate  as 
mone}',  or  for  the  exercise  of  any 
or  all  of  these  functions. 

Bank  Note — A  promissory  note 
payable  on  demand,  issued  by  a 
bank  to  circulate  as  money. 

Bankrupt — One  who  has  done  or 
suffered  something  which  renders 
him  liable  to  have  his  property  ad- 
ministered under  the  bankruptcy 
law  for  the  benefit  of  creditors. 
In  popular  language,  an  insolvent. 

Bankruptcy — The  state  or  condi- 
tion of  a  bankrupt. 

Barter — The  exchange  of  one  chat- 
tel for  another  instead  of  money. 

Battery — Unlawful  violence  to  the 
person  of  another. 

Beneficiary — One  who  is  entitled  to 
the  benefits  of  a  trust.  One  to 
whom  a  policy  of  life  instirance  is 
payable. 

Bequeath — To  give  personalty  by 
will. 

Bequest — Property  bequeathed. 

Betterments — Improvements  to  real 
property  more  extensive  than 
mere  repairs. 

Bid — An  offer  to  pay  a  specified 
price  as  at  auction,  or  to  do  work 
or  furnish  materia4  at  a  specified 
price. 


Bill  of  Exchange — An  uncondition- 
al written  order  payable  on  de- 
mand or  at  a  fixed  or  determin- 
able future  time,  for  the  payment 
of  a  sum  of  money  to  a  third 
person  or  his  order,  or  to  bearer. 

Bill  of  Lading — A  formal  acknowl- 
edgment by  a  carrier  of  the  re- 
ceipt of  goods,  and  a  contract  to 
deliver  them  to  the  consignee. 

Bill  of  Sale — A  formal  written 
transfer  of  the  title  to  personal 
property. 

Blanket  Policy — A  policy  of  insur- 
ance upon  goods  as  they  may  be 
disposed  of  and  replenished. 

Blank  Indorsement — The  mere 
name  of  the  indorser  without 
mentioning  the  name  of  the  party 
to  whom  transfer  is  to  be  made. 

Bona  Fide — In  good  faith.  Hon- 
estl)'  and  without  notice. 

Bona  Fide  Purchaser — One  who 
buys  property  without  notice  that 
some  other  person  has  rights 
therein,  and  pays  a  fair  price  for 
it  before  such  notice  is  brought 
home  to  him. 

Bond — .A.  sealed  promise  to  pay  or 
perform,  cither  absolutely  or  on 
condition. 

Book  Debt — A  debt  evidenced  by 
entries  in  books  of  account. 

Bottomry — .\  contract  in  the  nature 
(if  a  mortgage  on  a  ship  for  the 
repayment,  on  condition  that  the 
ship  is  safe  at  a  certain  time,  of 
the  money  lent,  with  maritime  in- 
terest. 

Breach — Violation  of  a  contract  or 
other  obligation  or  duty. 

Breach  of  Trust — Violation  of  duty 
by  a  trustee. 

Brief — The  written  or  printed 
points,  arguments  or  authorities 
furnished  by  a  lawyer  to  the  court. 
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Broker — One  who  negotiates  con- 
tracts for  others  respecting  prop- 
erty not  in  his  hands. 

Brokerage — The  business  of  a 
broker,  and  the  commission  paid 
him. 

By-Bidding — Sometimes  called 
"puffing";  the  making  of  fictitious 
bids  by  or  on  behalf  of  the  owner 
to  enhance  the  price  at  an  auction 
sale. 

By-Laws — Rules  made  by  a  corpo- 
ration for  its  own  internal  gov- 
ernment. 

Call — An  assessment  on  the  stock- 
holders of  a  corporation  on  ac- 
count of  unpaid  subscriptions. 

Capital — ^loney  or  property  gener- 
ally, or  that  part  of  it  employed 
or  invested  in  business. 

Capital  Stock — The  amount  sub- 
scribed or  authorized  to  be  sub- 
scribed by  stockholders  for  the 
purpose  of  carrying  on  the  busi- 
ness of  a  corporation. 

Cashier — The  chief  executive  offi- 
cer of  a  bank.  One  who  is 
charged  with  the  care  of  the 
money  of  a  person  or  corporation. 

Caveat — A  warning  not  to  issue  a 
patent  until  the  caveator  has  op- 
portunity to  prove  priority  of  in- 
vention. 

Caveat  Emptor — Let  the  buyer  be- 
ware. A  maxim  that  throws  the 
risk  of  a  bad  bargain  on  the  pur- 
chaser in  the  absence  of  a  war- 
ranty or  fraud. 

Cause  of  Action — Facts  which  af- 
ford ground  for  a  suit  or  action. 

Certificate  of  Deposit — A  certifi- 
cate that  a  certain  sum  has  been 
deposited  in  the  bank  issuing-  it, 
subject  to  the  demand  of  the  de- 
positor or  his  order. 


Certificate  of  Stock— The  written 
evidence  of  the  stockholders' 
rights,  issued  and  signed  by  the 
officers  of  a  corporation. 

Certified  Check — A  check  that  is  in 
effect  accepted  by  the  bank  which 
thereupon  charges  it  to  the  de- 
positor and  holds  the  amount  to 
the  credit  of  the  check. 

Cestui  que  Trust — A  beneficiary 
under  a  trust. 

Champerty — Bargaining  to  assist 
another  in  his  suits  for  a  part  of 
the  thing  recovered. 

Chancery — Equity. 

Charter — A  grant  from  the  sover- 
eign. A  special  grant  of  power  to 
form  a  corporation. 

Charter  Party — A  contract  letting 
out  upon  freight  the  whole  or  a 
part  of  a  ship. 

Chattel — Any  property  other  than  a 
freehold  in  land.  Often  used  of 
tangible  personal  property. 

Chattel  Mortgage — A  conditional 
sale  of  personal  property  as  secur- 
ity for  a  debt  or  engagement. 

Chattel  Real — A  lease  for  a  defi- 
nite time. 

Check — A  bill  of  exchange  drawn 
on  a  bank  or  banker  and  payable 
on  demand. 

Chose  in  Action — A  debt  or  claim 
enforceable  by  action  or  suit. 

Chose  in  Possession — Property  in 
possession  or  under  the  control  of 
the  owner  as  distinguished  from  a 
chose  in  action. 

Civil — Distinguished  from  criminal. 

Civil  Law — Often  used  to  designate 
the  Roman  jurisprudence. 

Client — One  who  employs  a  lawyer. 

Close — A  piece  of  land  held  as  pri- 
vate property. 

Code — A  complete  system  of  writ- 
ten law  on  any  particular  subject. 
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Collateral — Existing  by  the  side 
of,  as  collateral  security,  relation- 
ship or  warranty. 

Collateral  Security — A  pledge  of 
intangible  personal  property  or  of 
documents  of  title,  as  bills  and 
notes,  policies  of  insurance,  or 
warehouse  receipts.   A  mortgage. 

Color — Apparent  or  prima  facie 
right,  as  color  of  office  or  title. 

Comity — Courtesy  or  reciprocal 
courtesy,  as  the  comity  of  states 
or  nations. 

Commercial  Law — Those  legal 
rules  which  relate  to  rights  of 
property  and  relations  of  persons 
engaged  in  business  or  commerce. 

Commercial  Paper — Negotiable  pa- 
per. 

Commission — An  undertaking 
without  reward  to  do  something 
to  or  with  bailed  property.  Com- 
pensation, usually  computed  by 
percentage  on  business  done  or 
amount  involved.  An  administra- 
tive board,  an  authority. 

Commission  Merchant — A  factor, 
or  one  whose  business  it  is  to  sell 
property  of  others  entrusted  to 
his  care  for  a  commission. 

Committee — In  some  states  a 
guardian,  particularly  of  the  per- 
son. 

Common  Carrier — One  whose  busi- 
ness it  is  to  carry  for  hire  indif- 
ferently for  all  persons. 

Common  Law — The  unwritten  or 
customary  law  of  England  and 
those  countries  whose  jurispru- 
dence is  derived  therefrom. 

Common  Seal — The  seal  of  a  cor- 
poration. 

Common,  Tenancy  in — Ownership 
by  distinct  but  undivided  shares. 


Community  Property  —  Property 
held  by  a  husband  and  wife  un- 
der the  laws  of  a  few  states  in  a 
kind  of  conjugal  partnership. 

Competency — Legal  power,  capac- 
ity, or  ability. 

Complaint — A  criminal  charge 
made  before  a  .r.agistrate.  The 
first  pleading  in  a  civil  action  un- 
der the  codes. 

Composition  with  Creditors — An 
agreement  with  creditors,  where- 
by they  receive  a  part  due  them  in 
satisfaction  of  the  whole. 

Compos  Mentis — Of  sound  mind. 

Compounding  Offenses — Agreeing 
for  a  consideration  or  upon  resti- 
tution not  to  prosecute  for  a  pub- 
lic offense. 

Compromise — A  settlement  of  mat- 
ters in  dispute. 

Condition  Precedent — An  act  or 
event  which  must  be  performed 
or  occur  before  a  title  passes  or 
a  right  vests  or  becomes  avail- 
able. 

Condition  Subsequent — Something 
upon  the  happening  or  perform- 
ance of  which  rights  already 
vested  will  be  divested  or  de- 
stroyed. 

Conflict  of  Laws — The  opposition 
of  the  law  of  several  states  or 
countries  likely  to  affect  the  rights 
of  parties. 

Connivance — Neglect  to  oppose  or 
prevent  a  wrong  by  one  under  a 
duty  to  do  so. 

Consanguinity — B  1  o  o  d  relation- 
ship. 

Conservator — A  guardian,  particu- 
larly of  the  estate. 

Consideration — The  material  cause 
or  inducement  upon  which  parties 
to  a  simple  contract  consent  to  be 
bound. 
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Consignee — One  to  whom  goods 
are  sent  by  a  carrier,  or  by  a  prin- 
cipal. 

Consignment — Goods  sent  to  a  con- 
signee, as  to  a  factor  or  commis- 
sion merchant. 

Consignor — One  who  entrusts 
goods  to  a  carrier  for  transpbrta- 
tion. 

Conspiracy — A  combination  be- 
tween two  or  more  to  do  an  un- 
lawful act,  or  to  do  a  lawful  act 
by  unlawful  means. 

Constitution —  The  fundamental  or 
organic  law  of  the  United  States 
or  a  state. 

Constructive — Inferred  or  made 
out  by  law  as  a  trust  or  fraud. 

Construe — To  interpret. 

Consul — The  commercial  represent- 
ative of  a  foreign  nation. 

Contract — A  promise  or  agreement 
enforceable  by  law. 

Contribution — The  payment  by  one 
of  several  parties  liable  with  re- 
spect to  the  same  matter  of  their 
equitable  proportion  of  a  liability 
or  loss. 

Conventional — Arising  from  agree- 
ment rather  than  from  operation 
of  law. 

Conversion — Wrongful  appropria- 
tion of  another's  property. 

Conveyance — An  instrument  con- 
veying or  encumbering  the  title  to 
land,  or  some  estate  or  interest 
therein. 

Copartnership — A  partnership. 

Copyright — The  exclusive  right  to 
multiply  and  sell  writings,  pic- 
tures or  drawings. 

Corporation — A  body  composed  of 
one  or  more  natural  persons  es- 
tablished by  law  for  a  specified 
purpose  and  continued  by  succes- 
sion of  members. 


Corporeal — Tangible,  as  lands  or 
merchandise. 

Corpus — Body;  the  capital  of  a 
fund. 

Costs — The  legal  expenses  of  a  law 
suit,  usually  allowed  to  the  suc- 
cessful party  from  his  adversary. 

Counterclaim — (See  Set-off,  Re- 
coupment.) 

Court — A  place  where  justice  is  ju- 
dicially administered. 

Covenant — Any  promise  contained 
in  a  sealed  instrument.  An  under- 
taking of  the  grantor  in  a  deed  as 
to  title  or  incumbrances. 

Coverture — The  condition  of  a 
married  woman. 

Crime — A  public  offense. 

Custom — Usage.  A  settled  and  uni- 
form practice  which  has  the  effect 
of  law.   A  tax  on  imports. 

Custom  of  Merchants — The  law 
merchant. 

Damages — The  indemnity  awarded 
by  law  to  one  who  has  sustained 
a  civil  injury. 

Days  of  Grace — Extra  days  (usu- 
ally three)  allowed  by  law  for  the 
payment  of  commercial  paper  be- 
yond the  time-specified  therein. 

Debt — A  sum  of  money  due  under 
a  contract,  express  or  implied.  A 
form  of  action  used  to  recover  a 
sum  certain. 

Deceit — Positive  fraud  or  active 
concealment. 

Decree — The  judgment  of  a  court 
of  equity,  admiralty,  or  divorce. 

Deed — An  instrument  under  seal. 

De  Facto — In  fact. 

De  Jure — ^In  law  or  by  legal  right. 

Del  Credere  Commission — An  ad- 
ditional commission  for  which  a 
factor  insures  his  principal  against 
loss  through  default  or  insolvency 
of  the  buyer. 
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Delivery — The  act  by  which  a  deed 
or  other  instrument  is  relin- 
quished to  the  grantee,  so  as  to 
become  operative.  The  transfer 
of  possetcion  or  control  of  chat- 
tels. 

Demise — Death ;  a  conveyance  for 
life,   for  years  or  at  will. 

Demurrer — A  pleading  objecting  to 
the  legal  sufficiency  of  an  adver- 
sary's last  pleading. 

Deponent — One  who  makes  -i  depo- 
sition or  affidavit. 

Deposit — A  bailment  of  goods  to  be 
kept  without  reward;  sometimes 
called  a  special  deposit,  as  distin- 
guished from  an  ordinary  deposit 
in  bank,  which  is  really  a  loan  to 
it,  to  be  repaid  in  kind. 

Deposition — The  written  testimony 
of  a  witness  taken  by  authority  of 
law. 

Descent — Hereditary  succession. 

Devastavit — The  waste  or  misappli- 
cation of  assets  by  an  executor  or 
administrator. 

Devise — A  gift  of  real  property  by 
will. 

Discount — Interest  reserved  from 
the  amount  lent  at  the  time  of 
making  the  loan. 

Dishonor — The  non-payment  or 
non-acceptance  of  commercial  pa- 
per upon  due  presentment. 

Dividend — Distribution  of  income 
or  profits  usually  between  the 
shareholders  of  a  corporation. 

Divorce — Judicial  or  legislative 
separation  of  husband  and  wife. 

Domestic  Bill — An  inland  bill  of 
exchange. 

Domicile — The  place  where  one's 
habitation  is  fixed  without  any 
present  intention  of  removing 
therefrom, 


Dormant  Partner — A  secret  and 
inactive  member  of  a  firm. 

Double  Insurance — Several  con- 
current insurances  on  the  same 
property,  or  interest  against  the 
same  risks. 

Dov^er — The  provision  which  the 
law  makes  for  a  widow  out  of 
the  real  property  of  her  husband. 

Draft — A  written  order  for  money 
or  goods.   A  bill  of  exchange. 

Drawee — One  on  whom  a  bill  of 
exchange  or  check  is  drawn. 

Drawer — One  who  draws  a  bill  or 
check. 

Due  Bill — A  written  acknowledg- 
ment of  debt. 

Duress — Constraint  of  the  will  by 
fear  or  imprisonment. 

Earnest — Value  given  to  bind  a 
bargain. 

Easement — A  right  in  the  owner  of 
one  piece  of  land  to  use  the  land 
of  another  for  a  special  purpose 
not  inconsistent  with  the  owner- 
ship of  the  latter. 

Ecclesiastical — Pertaining  to  the 
church,  as  ecclesiastical  law,  cor- 
porations, courts,  or  property. 

Ejectment — An  action  to  try  the 
right  to  land. 

Election — Choice  or  right  of  choice 
between  two  rights  or  remedies. 

Emancipation — The  act  by  which 
a  minor  becomes  entitled  to  his 
own  time  and  earnings. 

Embezzlement — W  r  o  n  g  f  u  1  and 
fraudulent  appropriation  of  prop- 
erty by  one  entrusted  with  it  by 
the  owner. 

Emblements — Crops  which  a  ten- 
ant is  privileged  to  remove  after 
\     the  expiration  of  his  term. 
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Eminent  Domain— The  right  of 
the  government  to  take  private 
property  for  public  use  upon  mak- 
ing just  compensation. 

Equitable — Just;  according  to  the 
rules  of  equity. 

Equitable  Assets — Assets  that  can 
be  reached  only  by  a  court  of 
equity. 

Equitable  Assignment — An  assign- 
ment good  in  equity  but  not  in  a 
court  of  law. 

Equity — That  branch  of  the  law 
which  is  administered  in  courts 
of  equity,  as  distinguished  from 
common  law. 

Equity  of  Redemption — The  right 
which  a  mortgagor  has  to  redeem 
his  property  by  suit  in  equity 
after  he  has  forfeited  it  at  law  by 
non-payment  of  the  debt. 

Escrow — A  delivery  of  an  instru- 
ment to  a  stranger,  to  be  finally 
delivered  when  some  condition 
'  s  been  performed,  or  some  con- 
tingency has  happened. 

Estate — The  quantity  or  duration 
of  the  interest  that  the  owner 
has  in  lands.  See  the  different 
kinds  of  estates  as  fee  simple, 
life  estate,  etc. 

Estoppel — A  legal  preclusion  to 
show  the  contrary  of  certain  facts. 

Eviction — Depriving  one  of  the 
possession  of  lands. 

Evidence — Whatever  is  legally  sub- 
mitted to  a  court  or  jury  in  proof 
or  disproof  of  a  matter  of  fact 
under  investigation. 

Exchange — Reciprocal  transfer  of 
lands.  The  premium  paid  the 
drawer  of  a  bill.  (See  Bill  of  Ex- 
change.) 

Executed — Carried  out  or  per- 
formed; as,  an  executed  contract. 


Execution — Putting  the  sentence  or 
judgment  of  the  law  into  force. 
The  writ  which  authorizes  and 
directs  an  officer  to  carry  a  judg- 
ment into  effect. 

Executor — One  to  whom  a  will 
commits  the  execution  of  its  pro- 
visions. 

Executory — To  be  performed  in 
the  future;  as,  an  executory  con- 
tract. 

Exemplary — Punitory. 

Ex  Post  Facto — By  matter  arising 
after  an  act  or  event. 

Express — Stated  in  terrhs  as  op- 
posed to  implied. 

Factor — (See  Commission  IVIer- 
chant.) 

Fee- Simple — An  estate  belonging 
to  a  man  and  his  heirs  absolutely. 

Felony — An  offense  punishable  by 
death  or  imprisonment  in  a  state 
prison. 

Feudal — Held  of  another  as  lord 
or  superior.    Opposed  to  allodial. 

Fiduciary — Involving  special  trust 
and  confidence. 

Fine — A  money  penalty  for  a  pub- 
lic offense;  an  obsolete  mode  of 
conveyance. 

Firm — A  partnership. 

F.  O.  B. — Free  on  board. 

Forcible  Entry  and  Detainer — 
Violently  or  illegally  taking  or  re- 
taining possession  of  lands.  The 
remedy  for  recovery  of  lands  so 
taken  or  retained. 

Foreclosure — A  proceeding  by 
which  a  mortgagor  is  barred  of 
his  right  to  redeem 

Foreign  Bill — A  bill  drawn  in  one 
state  or  country  and  payable  in 
another. 

Forgery — The  false  making  of  a 
writing  which,  if  genuine,  might 
affect  the  legal  rights  of  another. 
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Franchise — A  special  privilege  con- 
ferred by  government  upon  indi- 
viduals. 

Fraud — Whatever  cunning,  decep- 
tion, or  artifice  is  successfully 
used  to  cheat,  deceive,  or  circum- 
vent another. 

Fraudulent — Tainted  with  fraud. 

Freehold — An  estate  which  must 
last  at  least  during  the  life  of 
some  person. 

Freight — The  amount  due  a  carrier 
for  transporting  property. 

Fungible — Consumable  so  that  it 
can  be  replaced  only  in  kind. 

Garnishment — A  process  whereby 
money  or  property  of  a  debtor  is 
attached  in  the  hands  of  a  third 
person. 

General  Agent — One  whose  au- 
thority extends  to  a  particular 
business  or  employment. 

Gift — A  transfer  of  title  without 
consideration. 

Good  Will — That  advantage  to  a 
business  which  arises  from  the 
fact  that  old  customers  will  re- 
sort to  the  old  place. 

Grant — A  general  term  which  in- 
cludes all  sorts  of  conveyances. 

Guarantor — One  who  makes  a  con- 
tract of  guaranty. 

Guaranty — A  contract  to  answer 
for  the  debt  or  default  of  another. 

Guardian — One  legally  appointed  to 
care  for  the  interests  of  one 
deemed  incapable  of  managing 
his  own  affairs. 

Guest — One  who  is  at  an  inn  as  a 
traveler  or  transient,  and  not  as 
a  regular  boarder. 

Habeas  Corpus — That  you  have 
the  body. 


Habendum — The  part  of  a  deed 
that  defines  the  estate  granted, 
beginning  with  the  words  "to  have 
and  to  hold." 

Hearsay — Evidence  that  has  not,  in 
some  way,  been  subjected  to  the 
test  of  cross-examination. 

Heir — One  who  takes  property  by 
descent. 

Hereditament — That  which  goes  to 
the  heir  instead  of  the  personal 
representative. 

Holograph — A  will  written  by  the 
testator's  own  hand. 

Honor — To  accept  or  pay  commer- 
cial paper. 

Hypothecate — To  pledge  without 
transferring    possession. 

Idiot — One  who  has  been  mentally 
deficient  from  birth. 

Immaterial — Not  affecting  the  sub- 
stance of  a  thing;  as  an  imma- 
terial alteration. 

Implied — Arising  by  inference  and 
not  from  express  words. 

Inchoate — Incomplete  ;  in  abeyance. 
Used  of  dower  during  the  hus- 
band's life. 

Incorporate — To  form  into  a  cor- 
poration. 

Incorporeal — Intangible. 

Incumbrance — A  lien  or  claim 
upon  property  consistent  with  the 
passing  of  a  fee  or  general  own- 
ership. 

Indemnity — Something  given  or 
promised  to  save  another  from 
loss  or  damage. 

Indenture — A  deed  in  duplicate 
containing  mutual  covenants. 

Indorsee — One  who  takes  by  in- 
dorsement. 
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Indorsement — Something  written 
en  the  back  of  an  instrument. 
Something  written  on  the  back  of 
a  negotiable  instrument  whereby 
the  title  is  transferred,  or  the 
signer  becomes  liable  for  its  dis- 
honor, or  both. 

Indorsement  in  Blank — (See  Blank 
Indorsement.) 

Indorsement  in  Full — An  indorse- 
ment, which  specifies  the  party  to 
whom,  or  to  whose  order  a  nego- 
tiable instrument  is  transferred. 
Same  as  special  indorsement. 

Indorsement  without  Recourse — 
An  indorsement  which  limits  the 
liability  of  the  indorser  as  such, 
and  leaves  him  liable  as  a  trans- 
ferrer by  delivery. 

Infant — A  minor.  At  common  law 
a  person  under  twenty-one  years 
of  age. 

Injunction — A  prohibitory  writ  or 
order  in  equity. 

Innkeeper — One  who  keeps  a  house 
of  public  entertainment  for  trav- 
elers or  transients. 

Insolvency — The  state  of  a  person 
who  is  unable  to  pay  his  debts. 

Insurable  Interest — Such  an  inter- 
est in  life  or  property  as  will  sup- 
port a  policy  of  insurance. 

Insurance — A  contract  to  indem- 
nify another  against  loss  through 
specified  perils. 

Insurer — One  who  insures  another. 

International  Law — Rules  which 
civilized  nations  regard  as  obliga- 
tory in  their  dealings  with  each 
other  and  each  other's  subjects. 

Intestate — One  who  dies  leaving  no 
valid  will. 

Invalid — Void,  or  without  binding 
force. 


Issue — Persons  descended  from  a 
common  ancestor.  A  matter  in 
dispute. 

Joint— 'United ;  combined  as  prom- 
isors. 

Joint*and  Several — So  united  in  an 
obligation  that  one  or  all  may  be 
sued  at  the  creditor's  option. 

Joint  Stock  Company — An  unin- 
corporated association  with  trans- 
ferable shares,  but  in  most  other 
respects  like  a  partnership. 

Joint  Tenants — Several  who  hold 
property  by  one  title  with  the 
right  of  survivorship. 

Judgment — The  final  determination 
of  the  rights  of  the  parties  in  an 
action. 

JudgmentNote — A  promissory  note 
containing  a  power  of  attorney  to 
confess  judgment  thereon  against 
the  maker. 

Judicial — Pertaining  to  the  courts, 
as  a  judicial  sale,  or  judicial  no- 
tice. 

Jurat — That  part  of  an  affidavit  in 
which  the  officer  certifies  that  it 
was  sworn  to  before  him  at  a  cer- 
tain time  and  place. 

Jurisdiction — Power  to  hear  and 
determine  a  case. 

Justification — Used  of  bail  or  other 
sureties  who  show  their  suffici- 
ency on  a  judicial  bond. 

Laches — Negligence  in  asserting  a 
right. 

Land — The  soil  and  whatever  is 
permanently  attached  thereto. 

Landlord — An  innkeeper.  One  who 
lets  lands  for  a  term ;  a  lessor. 

Lapse — Death  of  a  legatee  or  dev- 
isee before  the  testator. 

Larceny — The  forcible  or  fraudu- 
lent taking  and  carrying  away  of 
another's  goods. 
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Law  Merchant — That  part  of  the 
law  which  is  founded  on  the  cus- 
toms and  usages  of  merchants. 

Lay  Days — Days  allowed  in  a  char- 
ter part)-  for  loading  or  unloading. 

Lease — A  contract  whereby  one  has 
the  use  and  enjoyment  of  an- 
other's lands  in  consideration  of 
rent. 

Legacy — Personal  property  given 
by  will. 

Legal  Tender — What  may  be  law- 
fully ofifered  in  payment  of  debts. 

Lessee — One  who  holds  under  a 
lease;  a  tenant. 

Let — To  lease. 

L,evy — To  determine  the  amount  of 
a  tax.  To  seize  under  legal 
process. 

Lien — A  hold  or  claim  which  one 
person  has  upon  the  property  of 
another  as  security  for  some  debt 
or  charge. 

Life  Estate — An  estate  for  the  life 
of  the  owner  or  another. 

Limited  Partnership — A  statutory 
partnership  with  limited  liability 
on  the  part  of  some  members. 

Liquidated  Damages  —  Damages 
which  parties  to  a  contract  agree 
shall  be  paid  in  case  of  breach. 

Lis  Pendens — Legal  notice  that  a 
suit  is  pending  affecting  land. 

Litigation — A  lawsuit. 

L.  S. — Location  of  the  seal. 

Lunatic — One  who  has  lost  his  rea- 
son. 

Maintenance — Upholding  and  as- 
sisting a  stranger  in  his  suits. 

Malum  In  Se — Wrong  in  itself. 

Mandamus — A  writ  from  a  supe- 
rior court  to  an  inferior  court,  or 
to  some  person  or  body  of  persons 
requiring  something  to  be  done 
pertaining  to  his  or  their  office  or 
duty. 


Mandate — Same  as  commission  in 
bailment  law. 

Maturity — The  time  when  an  obli- 
gation falls  due. 

Merger — The  absorption  or  extin- 
guishment of  a  right  or  interest  or 
of  an  ofifense  in  one  of  higher 
dignity  or  grade. 

Minor — An  infant. 

Misdemeanor — An  ofTense  of  lower 
grade  than  felony. 

Misrepresentation — A  false  state- 
ment or  representation  whether 
fraudulent  or  not. 

Mortgage — A  conveyance  of  prop- 
erty by  way  of  pledge. 

Municipal  Law — The  law  in  force 
within  a  state  or  nation  as  distin- 
guished from  international  law. 

Mutuum — A  loan  to  be  repaid  only 
in  kind. 

Necessaries — Things  essential  to 
subsistence,  particularly  in  the 
case  of  an  infant  or  lunatic. 

Negligence — Absence  of  such  care 
as  the  situation  reasonably  de- 
mands. 

Negotiable  Instruments  Law — A 
uniform  statute  in  about  forty 
states  governing  negotiable  paper. 

Negotiable  Paper  —  Instruments 
that  may  be  transferred  by  in- 
dorsement or  delivery,  so  as  to 
vest  the  title  in  the  transferee  free 
from  equities. 

Nominal  Damages — A  small  sum 
awarded  for  a  technical  injury 
where  no  actual  damage  is  shown. 

Nominal  Partner — A  partner  by 
estoppel  or  holding  out. 

Nonsuit — A  judgment  given  against 
a  plaintiff  who  is  unable  or  neg- 
lects to  prove  his  case. 

Non-User — Failure  to  use  rights  or 
privileges. 
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Notary  Public — An  officer  whose 
duty  it  is  to  take  acknowledg- 
ments, administer  oaths  and  pro- 
test commercial  paper. 

Nudum  Pactum — A  promise  with- 
out consideration. 

Nuisance — Anything  which  unlaw- 
fully disturbs  or  obstructs  another 
in  his  enjoyment  of  his  own. 

Nuncupative  Will— An  oral  will. 

Oath — The  solemn  pledge  of  a  wit- 
ness to  speak  the  truth. 

Offeree — One  to  whom  an  offer  is 
made,  particularly  the  offer  of  a 
contract. 

Offeror — One  who  makes  an  offer. 

Open  Policy — A  policy  which  does 
not  state  the  value  of  the  thing 
insured. 

Oral  Contract — One  made  by  word 
of  mouth. 

Ordinance — A  law  passed  by  the 
legislative  body  of  a  municipal 
corporation. 

Ostensible  Partner — A  partner 
who  is  held  out  as  such. 

Outlawed — Barred  by  the  statute  of 
limitations. 

t>ar — Equal.  Equality  of  actual 
with  nominal  or  face  value. 

Paramount — Superior,  as  para- 
mount title. 

Parol — Oral;  resting  on  the  testi- 
mony of  witnesses. 

Parol  Contract — One  not  under 
seal,  whether  written  or  oral. 

Partition — Division  of  land  be- 
tween co-owners. 

Partnership — An  unincorporated 
association  for  profit. 

Party  Wall — A  wall  which  adjoin- 
ing owners  use  in  common  for  the 
support  of  their  buildings. 


Patent — A  title  deed  issued  by  the 
government.  The  monopoly  se- 
cured by  law  to  an  inventor. 

Pawn — (See  Pledge.) 

Payee — One  to  whom  a  bill  or  note 
is  made  payable. 

Payment — The  discharge  in  money, 
or  its  representative,  of  a  sum 
due. 

Perjury — Wilfully  false  testimony 
under  oath  as  to  a  material  fact 
in  issue  before  a  court  or  legis- 
lative body. 

Per  Se— By  itself;  of  itself. 

Personal  Property — Chattels  per- 
sonal, or  any  species  of  movable 
property;  as,  money,  goods,  or 
things  in  action. 

Personalty — Personal  property. 

Plaintiff — One  who  sues  at  law. 

Plea — A  suit;  a  pleading;  the  plead- 
ing of  the  defendant. 

Plead — To  allege  in  a  pleading. 

Pleadings — The  alternate  alterca- 
tions of  the  parties  to  a  suit  for 
the  purpose  of  forming  an  issue. 

Pledge — A  bailment  of  personal 
property  as  security. for  some  debt 
or  engagement. 

Pledgee — One  to  whom  property  is 
pledged. 

Pledgor — One  who  gives  property 
in  pledge. 

Police  Power— The  power  inherent 
in  government  to  regulate  matters 
affecting  the  public  health  and 
morals. 

Policy — The  written  contract  of  in- 
surance. 

Pollicitation — An  offer  of  a  con- 
tract before  acceptance. 

Post  Dated — Bearing  date  later 
than  that  of  execution  and  dehv- 
ery,  as  a  post-dated  check. 
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Post  Mortem — After  death. 

Post-Nuptial — After  marriage. 

Power  of  Attorney — A  formal 
sealed  authority  to  an  agent. 

Premium — The  consideration  for 
the  undertaking  of  an  insurer. 

Presentment — Due  demand  of  pay- 
ment, or  acceptance  in  the  case  of 
a  bill  or  note. 

Presumption — Inferences  that  may 
or  must  be  legally  drawn  from 
certain  facts  as  to  the  existence  or 
non-existence  of  certain  other 
facts. 

Prima  Facie — At  first  view;  on  the 
face  of  it. 

Principal — One  who  employs  an 
agent. 

Probate — Proof  of  a  will  before 
the  proper  court. 

Process — A  summons  or  writ  in  a 
cause. 

Promisee — One  to  whom  a  promise 
is  made. 

Promisor — One  who  makes  a  prom- 
ise. 

Promissory  Note — An  uncondi- 
tional written  promise  for  the 
payment  of  a  sum  of  money  on 
demand  or  at  a  fixed  or  determin- 
able future  time,  to  order  or  to 
bearer. 

Promoters — Members  of  a  corpo- 
ration before  incorporation. 

Prosecute — To  pursue  in  a  crimi- 
nal action,  or  sometimes  in  a  civil 
suit. 

Protest — The  act  of  a  notary  pub- 
lic on  behalf  of  the  holder  in  es- 
tablishing and  certifying  to  the 
dishonor  of  commercial  paper. 
Sometimes  used  of  dishonor  gen- 
erally. 


Proxy — An  agent  or  representative, 

particularly  an  agent  to  vote 
shares  of  corporate  stock  and  the 
instrument   authorizing   him. 

Public  Enemy — Pirates  and  states 
or  nations  at  war  with  our  own 
country. 

Public  Policy — That  settled  policy 
which  tends  to  conserve  the  pub- 
lic welfare. 

Quantum  Meruit — As  much  as  he 
deserves. 

Quasi — In  the  matter  of.  Similar 
to  yet  different  from ;  as,  a  quasi 
contract  or  quasi  corporation. 

Quasi  Contract — A  contract  im- 
plied in  law  irrespective  of  the 
intention  of  the  party  bound. 

Quitclaim  Deed — A  form  of  deed 
without  covenants  in  the  nature 
of  a  release,  but  containing  words 
of  grant. 

Quorum — A  sufficient  number  of  a 
deliberative  or  judicial  body  to 
lawfully  transact  business. 

Ratification — Affirmance  of  what 
was  previously  not  binding. 

Real  Estate — Real  property. 

Real  Property — Lands  and  rights 
of  a  permanent  nature  in  or  over 
land  and  its  appurtenances. 

Realty — Real  property. 

Receipt — Transfer     of     possession. 

A     written     acknowledgment     of 

payment  or  delivery. 

Receiver — One  appointed  by  a  court 
to  take  charge  of  and  preserve 
property  in  dispute  until  conflict- 
ing claims  thereto  are  adjusted. 

Recognizance — An  obligation  vol- 
untarily entered  into  on  the  rec- 
ord of  a  court. 
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Recoupment — A  counterclaim  aris- 
ing out  of  the  transaction  sued 
upon,  usually  on  account  of  de- 
fective performance  or  breach  of 
warranty. 

Reinsurance — Insurance  affected 
by  an  underwriter  for  his  own 
benefit  on  an  interest  which  -he 
has  already  insured. 

Kelease — The  giving  up  or  relin- 
quishment of  a  right  or  interest; 
also  the  instrument  by  which  this 
is  effected. 

Remainder — The  remnant  of  an  es- 
tate left  in  a  party  after  the  ter- 
mination of  a  smaller  estate  cre- 
ated at  the  same  time. 

Remedy — The  means  employed  to 
enforce  a  right  or  redress  a 
wrong. 

Rent — Compensation  to  a  landlord 
for  the  use  of  lands. 

Replevin — An  action  for  the  recov- 
ery of  specific  personal  property 
wrongfully  taken  or  detained. 

Rescission — Abrogation  or  annul- 
ment. Often  used  of  contracts, 
but  also  of  deeds  or  marriages. 

Residence — A  fixed  and  permanent 
abode. 

Residuary  Devisee — One  who  is  to 
take  all  real  property  remaining 
after  other  devises  are  satisfied. 

Residuary  Legatee — One  who  is  to 
take  what  personal  property  re- 
mains after  other  legacies  are 
paid. 

Respondeat  Superior  —  Let  the 
master  answer. 

Reversion — That  portion  of  an  es- 
tate which  remains  in  a  grantor 
who  has  granted  out  a  smaller  es- 
tate than  he  owned. 

Revocation — A  rescission  or  recall; 
as,  the  revocation  of  agency. 

40 — iCoM.  Law. 


Right  of  Survivorship — The  right 
of  joint  tenants  to  take  the  share 
of  one  of  their  number  who  is 
dead. 

Sale — The  transfer  of  ownership 
for  a  money  price. 

Satisfaction — Payment  or  discharge 
of  a  debt  or  security;  as,  a  judg- 
ment, mortgage,  or  lien. 

Scienter — Knowledge  sufficient  to 
charge  wiith  a  fraudulent  purpose. 

Seal — An  impression  on  wax  or 
wafer,  attached  to  a  deed  or  spe- 
cialty, or  the  scroll  which  the  stat- 
utes substitute. 

Seaworthiness — Fitness  of  a  vessel 
in  materials,  construction,  provi- 
sions, manning  and  equipment,  for 
the  voyage  or  service  contem- 
plated. 

Seizin — Possession  under  a  claim  i>f 
freehold  title. 

Set-Off — A  counterclaim  arising 
out  of  some  matter  independent 
of  that  upon  which  the  plaintiff 
sues. 

Severance — The  removal  of  crops 
or  fixtures  from  land. 

Shipper — A  consignor. 

Simple  Contract — A  parol  contract, 
or  contract  not  under  seal. 

Sinking  Fund — A  fund  created  or 
set  apart  to  pay  interest  and  prin- 
cipal on  a  debt. 

Special  Agent — An  agent  employed 
to  do  one  or  more  specific  acts. 

Special  Indorsement — An  indorse- 
ment in  full. 

Special  Partner — A  member  of  a 
limited  partnership  who  is  not  ac- 
tive and  whose  liability  is  limited 
to  his  investment. 

Special  Property — A  limited  prop- 
erty or  interest,  as  of  a  bailee  as 
distinguished  from  the  general 
property. 
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Specialty — Any  instrument  under 
seal. 

Speeific  Performance — Actual  or 
precise  performance  as  near  as 
the  court  can  compel  it. 

Spoliation — Alteration  or  destruc- 
tion of  a  written  instrument  by  a 
stranger  witliout  authority. 

SS. — Abbreviation  of  the  Latin 
Scilicet,  meaning,  to  wit,  that  is  to 
say. 

Status — The  legal  position  of  a 
party  in  or  with  respect  to  the 
rest  of  the  community,  as  married 
or  single,  alien  or  citizen. 

Statute — The  written  will  of  the 
legislature  duly  enacted  into  law. 

Statute  of  Frauds — A  name  usually 
given  to  the  English  Statute,  29 
Car.  II,  c.  3,  and  our  own  statutes 
based  thereon,  requiring  many 
contracts  to  be  evidenced  by  writ- 
ing. 

Statute  of  Limitations — A  statute 
that  limits  the  time  within  which 
actions  may  be  brought  after  the 
cause  of  action  has  accrued. 

Statutory — Established  or  pre- 
scribed by  statute. 

Stock — Shares  in  a  corporation. 
Also  the  capital  stock  of  a  corpo- 
ration. 

Stockbroker — One,  usually  a  mem- 
ber of  a  stoclv  excliange,  who  buys 
and  sells  corporate  stock,  bonds 
and  public  securities  for  his  cus- 
tomers. 

Stockholder — The  owner  of  a  share 
or  shares  of  stock. 

Stoppage  in  Transitu — The  act  of 
an  unpaid  seller  in  stopping  the 
delivery  of  goods  by  the  carrier, 
upon  learning  that  the  buyer  is 
insolvent. 


Sub-Agent — An  agent  appointed  by 
an  agent. 

Sub-Contractor — One  who  has  en- 
gaged to  do  particular  work  for 
one  who  is  already  under  a  con- 
tract for  its  performance. 

Sublet — To  underlease. 

Subpoena — A  process  commanding 
a  witness  to  appear  and  give  tes- 
timony. 

Subrogation — Usually  a  substitu- 
tion of  a  new,  for  the  original 
claimant  under  a  contract  or  se- 
curity. 

Subscribe — To  sign  underneath. 

Substantive  Law — That  part  of  the 
law  that  defines  rights. 

Suit — The  pursuit  of  a  remedy  in 
a  court  of  justice. 

Summary — H  a  s  t  y ;  provisional ; 
without  a  jury,  as  a  summary 
remedy. 

Summons — The  formal  notice  by 
which  a  party  is  warned  to  appear 
and  defend  an  action. 

Surety — One  who  becomes  bound 
for  the  debt,  default  or  miscar- 
riage of  another  on  the  same 
terms  as  the  principal  debtor. 

Survivorship — (See  Right  of  Sur- 
vivorship.) 

Tenant — One  who  holds  any  estate 
in  lands.  Popularly  and  commonly 
one  who  holds  of  a  landlord ;  a 
lessee. 

Tender — An  offer  to  pay  money  or 
to  perform  some  other  act  pursu- 
ant to  an  obligation. 

Tenements — Things  that  are  the 
subject  of  tenure. 

Tenendum — That  part  of  a  deed 
that  states  the  tenure  or  condi- 
tions upon  which  lands  are  to  be 
holden. 

Term — An  estate  for  years ;  a  limit 
of  rime. 
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Testate — Leaving  a  will. 

Testator — One  who  makes  a  will. 

Title — The  source  or  foundation  of 
ownership. 

Tort — A  wrong  or  injury  arising 
ihdependent  of  contract. 

Trade-Mark — A  symbol  or  mark 
used  by  the  owner  to  indicate  the 
origin  or  nature  of  an  article. 

Trespass — An  unlawful  act  com- 
mitted with  force  or  violence,  ex- 
press or  implied,  against  the  per- 
son or  property  of  another;  the 
action  therefor. 

Trover — An  action  for  the  value  of 
goods  converted. 

Trust — Beneficial  interest  in  prop- 
erty the  legal  title  to  which  is  in 
another. 

Trustee — One  in  whom  some  es- 
tate, interest  or  power  is  vested 
for  the  benefit  of  another. 

Uberrima  Fides — Of  greatest  good 
faith. 

Ultra  Vires — Beyond  the  powers. 
Commonly  used  of  acts  by  a  cor- 
poration in  excess  of  its  charter. 

Underlease — A  lease  by  a  tenant 
for  part  of  his  term. 

Underwriter — An  insurer. 

Unilateral — One  sided,  as  a  uni- 
lateral contract. 

Usage — The  custom  of  a  trade  or 
locahty. 

Use — Similar  to  a  trust.    Interest. 

Usury — Illegal  interest. 

Validity — Legal  strength,  force  or 
efficacy. 

Valued  Policy — A  policy  which 
states  the  value  of  the  thing  in- 
sured in  the  nature  of  liquidated 
damages. 

Vendee — A  buyer.  Particularly  one 
who  agrees  to  buy  land. 


Vendor — A  seller.  Particularly  of 
land. 

Verbal — By  word  of  mouth. 

Verdict — The  finding  of  a  jury  re- 
turned in  court. 

Vested — Already  in  force;  not  con- 
tingent. 

Vice  Principal — One  who  dis- 
charges non-deligable  duties  of  a 
master. 

Vis  Major — Irresistible  force. 

Void — Destitute  of  legal  effect. 

Voidable — Not  absolutely  void,  but 
capable  of  being  made  so  by  dis- 
affirmance. Sometimes  that  which 
is  void  unless  ratified  or  con- 
firmed. 

Voluntary — Without  consideration 
as  a  voluntary  conveyance. 

Volunteer — One  who  takes  under  a 
voluntary  conveyance;  an  officious 
intermeddler. 

Wager — A  bet;  a  gambling  trans- 
action. 

Wager  Policy — A  policy  to  one 
without  insurable  interest. 

Waiver — A  relinquishment  of 
rights  or  privileges. 

Ward — One  who  is  under  the  au- 
thority of  a  guardian. 

Warrant — A  written  authority  to 
arrest,  destrain  or  search. 

Warranty — An  agreement  for  the 
truth  or  performance  of  certain 
things;  as,  an  incident  to  a  sale 
or  grant  or  in  a  policy  of  insur- 
ance. 

Waste — Any  wrongful  act  by  a 
tenant  permanently  injurious  to 
the  property. 

Waygoing  Crops — Emblements. 

Wharfinger — One  who  keeps  a  pub- 
lic wharf. 
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Will — The  legal  direction  made 
during  life  of  what  one  wills  to 
be  performed  at  his  death. 

Written  Law — Constitutions,  trea- 
ties and  statutes.  Used  of  stat- 
utes as  distinguished  from  the 
common  law. 


Years,  Estate  For — An  estate  for 
a  fixed  or  determinable  period  of 
time. 

Year  to  Year — An  estate  for  a 
fixed  period  to  arise  anew  or  con- 
tinue for  another  or  other  fixed 
period  or  periods,  unless  notice  be 
given  to  terminate  it. 


INDEX. 
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ABANDONMENT, 

effect  on  right  of  servant  or  agent  to  compensation,  266,  614. 

in  marine  insurance,  1142. 

of  employment  by  agent  terminates  agency,  614. 

ABSTRACT  OF  TITLE, 

definition  and  duty  to  furnish,  1173. 

ACCEPTANCE, 

of  goods  sold,  857. 
of  offer  in  contract,  82. 
of  guaranty,  1046. 
or  certification  of  check,  539. 
under  statute  of  frauds,  829. 

ACCEPTANCE  OF  BILL, 

See  Negotiable  Contracts,  XL 

ACCEPTANCE  OF  OFFER, 

See  Offer  and  Acceptance. 

ACCEPTOR, 

See  Negotiable  Contracts,  XL 

ACCESSION, 

title  by,  27. 

ACCIDENT  INSURANCE, 

amount  of  recovery,  1139. 

definition  and  nature,  1136. 

excepted  perils  and  risks,  1138. 

notice  and  proofs  of  accident,  1146. 

perils  or  risk,  1137a. 

policy,  1137. 

warranties  and  representations,  1140. 

ACCOMMODATION  PAPER, 
by  corporation,  785. 
definition,  nature  and  use,  398. 
power  of  partner  as  to,  648. 
rights  of  parties  to,  398,  498,  499. 
(629) 
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ACCORD  AND  SATISFACTION, 
accord  executory,  349. 
defined,  345. 

must  be  upon  sufficient  consideration,  346. 
sealed  release,  348. 
what  sufficient  consideration  for,  347. 

composition,  348. 

discharge  upon  payment  of  less  than  due,  347. 

payment  before  due  or  in  property,  or  at  time  or  in  manner 
diflPerent  from  that  fixed  by  contract,  347. 

several  creditors,  348. 

ACCOUNTS, 

agent's  duty  to  keep,  583. 

mutual  under  statute  of  limitations,  338. 

ACK\OWLEDGMENT, 

effect  on  statute  of  limitations,  339. 
of  chattel  mortgage,  886. 
of  deed,  1197. 

by  married  woman,  1197. 
of  mortgage,  1207. 

ACTIONS, 

See  LiMiT.\TioNS,  Statute  of  ;  Remedies. 
abatement  of  on  dissolution  of  corporation,  810. 
by  and  against  corporation,  730,  731. 

receivers,  813. 
defined,  35. 

usual  proceedings,  36. 
when  partners  must  join  or  be  joined,  656. 

ACT  OF  GOD, 
defined,  992. 
effect  on  carrier's  liability,  992,  993. 

innkeeper's  liability,  1028. 
when  excuses  performance  of  contract,  .?97, 

ADEQUACY, 

consideration,  67. 

ADJUSTMENT, 

See  Fire  Insurance. 
under  fire  policy,  1113,  et  seq. 
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ADMINISTRATORS, 

See  Executors  and  Administrators. 
ADMISSIONS, 

partner,  681. 

ADVANCES, 

by  partner  to  firm,  669,  723. 

ADVERSE  INTEREST, 

disqualifies  agent,  S49,  579,  580. 

•ADVERSE  POSSESSION, 
title,  1168. 

ADVERSE  TITLE, 

acquisition  by  grantor  under  quitclaim  deed,  1178. 
bailee  cannot  assert,  910. 

AFFIRMATIVE  WARRANTY 
in  insurance,  1082. 

AFTER-ACQUIRED  PROPERTY, 
mortgage,  885,  1205. 
sale,  822,  823. 

AGENCY, 

See  Attorneys  at  Law  ;  Auctioneers  ;  Brokers  ;  Factors. 
/.    Nature  and  Formation. 
adverse  interest  as  disqualification,  549. 
agency  by  implication  or  estoppel,  554. 

created  by  will  of  principal,  550. 

must  be  lawful,  546. 
classes  of  agents,  545. 

definition  and  general  principles,  542,  543. 
distinguished  from  service,  544. 
employment  of  subagents  and  its  effect,  558,  559. 
husband  and  wife  as  agents,  548. 
knowledge  by  principal  necessary,  556. 
principal  cannot  ratify  in  part,  556. 

ratification  of  unauthorized  acts  equivalent  to  prior  authority,  555. 
what  acts  constitute,  557. 

may  be  ratified,  556. 
when  appointment  must  be  under  seal,  551. 

by  writing,  552. 

may  be  by  parol,  553. 
who  may  be  principal  or  agent,  547. 
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AGETSSCY— Continued. 

II.    Authority,  Its  Nature  and  E.vtent. 

authority  of  public  agents,  564. 

general  and  special  authority  distinguished,  561. 

in  general  and  how  proved,  560. 

instructions  limiting  authority,  563. 

usage  as  an  element,  562. 

///.    Construction  of  Powers — Particular  Acts. 

general  rules,  565. 

power  to  issue  negotiable  paper,  573. 
to  purchase,  cash  or  credit,  569. 
to  receive  payment  for  goods  sold,  568. 

generally,  572. 
to  sell  lands,  566. 

or  pledge  personalty,  567. 

with  warranty  or  on  credit,  569,  570. 

IV.    Execution  of  Authority. 

effect  of  defective  execution,  574. 
execution  of  sealed  instruments — deeds,  575. 

should  be  in  name  of  principal,  574. 
negotiable  paper,  576. 
other  simple  contracts,  577. 

V.    Duty  of  Agent  to  Principal. 

agent  must  account  for  profits,  580. 

be  loyal  to  his  trust,  580. 

keep  accounts,  583. 

notify  principal  of  material  facts,  584. 

not  mingle  principal's  goods  or  funds  with  own,  580. 

obey  instructions,  581. 

observe  good  faith,  578,  579. 

use  skill  and  diligence,  582. 
ratification  of  acts  violating  instructions,  581. 

J 'I.    Rights  of  Agent  Against  Principal. 

agent's  lien,  595. 

rights  when  authority  wrongfully  revoked,  593. 

right  to  compensation,  in  general,  588. 

right  to  retain  title  or  stop  in  transit,  596. 
right  of  reimbursement  and  indemnity,  594. 
rights  of  subagent  against  principal,  597. 
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AGENCY— Continued. 

right  to  compensation  where  contract  fully  performed,  591. 
when  compensation  forfeited,  589,  592. 

power  revoked  before  performance,  590. 

I'll.    Liability  of  Principal  to  Third  Parties. 
liability  for  agent's  statements  and  representations,  601. 

for  torts  of  agent  or  servant,  603. 
notice  to  agent,  notice  to  principal,  602. 

third  party  may  elect  between  agent  and  undisclosed  principal,  598. 
undisclosed  principal,  in  general,  598. 

may  sue,  600. 
what  constitutes  election,  599. 

VIII.   Liability  of  Agent  to  Third  Parties. 

foreign  or  irresponsible  principal,  604. 
for  money  paid  under  mistake,  604. 
where  he  acts  without  authority,  604. 
wrongfully,  604. 
principal  undisclosed,  598,  604. 

IX.    Termination  of  Agency. 

abandonment  by  agent,  614. 

agent's  right  to  compensation  on  revocation  by  deat?i,  621. 

bankruptcy  of  principal  or  agent,  622,  623. 

by  efflux  of  time,  606. 

by  marriage  of  principal,  624. 

by  war,  625. 

death  of  agent,  617. 

death  of  principal,  615,  616. 

for  incompetency  or  misconduct  of  agent,  611. 

in  general,  605. 

insanity  of  principal  or  agent,  618,  619. 

manner  of  revocation,  notice  to  agent,  612,  613. 

notice  to  third  parties,  613. 
power  coupled  with  an  interest  irrevocable,  608. 
revocation  by  principal,  607. 
right  to  revoke  where  agency  is  at  will,  609. 
special  forms,  626,  et  seq. 
termination  of  subagency,  620. 
what  constitutes  such  power,  608. 

AGENTS, 

See  Agency;  Attorneys-at-Law ;  Banks;  Brokers;  Factors. 
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A.G'E'iiTS— Continued. 

authority  of  agents  to  bind  carrier  by  bill  of  lading,  986. 

tanks  as  collecting,  6S2. 

contracts  limiting  carrier's  liability  for  acts,  999. 

effect  of  concealment  or  misrepresentation  as  to  insurance,  1088. 

husband  and  wife,  548. 

of  corporations,  551. 

partners  are  of  firm,  678,  et  seq. 

power  of  single  partner  to  employ,  692. 

AGISTER, 

defined,  934. 
lien,  942. 

AGREEMENT, 

See  Contract  ;  Offer  and  Acceptance. 
ALIENATION, 

and  change  of  interest  in  fire  insurance,  1074,  1095. 

ALIEN  ENEMIES, 

as  parties  to  contracts,  90. 

ALIENS, 

See  War. 
contract,  capacity  and  property  rights,  96. 

ALTERATION, 

as  defense  to  bills  and  notes,  446. 

ALTERATION  AND  CHANGE  OF  RISK, 
in  fire  insurance,  1095,  1098. 

ALTERATION  OF  WRITTEN  CONTRACT, 
as  discharge  of  negotiable  instrument,  493. 
by  consent,  303. 

by  party  or  by  stranger — spoliation,  304. 
deed  of  conveyance,  307. 
defined,  302. 
effect  of  alteration  on  executed  contract,  307. 

on  surety,  1064. 
evidence  and  presumptions,  309. 
intent,  recovery  on  original  consideration,  306. 
material  alteration  only  discharges,  305. 
what  alterations  are  material,  305,  493. 

AMERICAN  LAW, 
origin,  6. 
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ANCILLARY  ADMINISTRATION, 
nature,  1272. 

ANTE-NUPTIAL  DEBTS, 
wife,  122,  125. 

APPLICATION, 

life  insurance  based  on  written  application,  1127. 

life  insurance,  statements  in  usually  warranties,  1081. 

APPLICATION  OF  PAYMENTS, 

See  Payment. 
by  creditor,  284. 
by  debtor,  283. 
by  law,  285. 
general  rule,  282. 

ARBITRATION  AND  AWARD, 
definition  and  nature,  350,  351. 
effect  of  award,  353. 

of  submission,  352. 
form  of  submission,  351. 

partner  has  no  implied  power  to  submit  controversy,  682. 
under  fire  insurance  policy,  1120. 

ARTICLES  OF  COPARTNERSHIP, 
form  and  interpretation,  667. 

ARTICLES  OF  INCORPORATION, 

See  Corporations. 

ASSENT, 

See  Duress;  Fraud;  Mistake;  Offer  and  Acceptance;  Undue 
Influence. 
not  necessary  to  contract  in  quasi  contract,  55. 

ASSIGNABILITY,  3^/ 

distinguished  from  negotiability,  237,  ,36T. 

ASSIGNEE, 

See  Assignment. 

ASSIGNMENT, 

See  Corporations;  Landlord  and  Tenant;  Mortgage  of  Personal  Prop- 
erty; Mortgage  of  Real  Property. 

assignee  takes  subject  to  defenses,  233. 

bill  of  exchange  as  not  assignment,  496. 
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ASSIGNMENT— Co»//H«fd. 
bill  of  lading,  989. 
by  operation  of  law,  238. 
certificate  of  stock,  752,  et  seq. 
chattel  mortgage,  893. 
check  as  not  assignment,  541. 
chose  in  action  as  void  at  common  law,  231. 
defined,  230. 

distinguished  from  negotiation,  237,  424. 
fire  policy,  1094. 

in  equity  and  under  modern  law,  232. 
lease,  1239,  1240. 
life  policy,  1133. 
mortgage,  1211.  ■ 

perfected  by  notice  to  debtor,  234. 
pledge,  959! 

salary  by  public  officer  illegal,  214. 
unaccepted  draft  not,  496. 
warehouse  receipt,  939. 
what  constitutes,  235. 

contracts  subject,  232. 
when  creditor  estopped  to  assert,  236. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS, 

assignee  not  bona  fide  holder  of  commercial  paper,  422  note. 
by  partner  or  firm  dissolves  partnership,  706. 
partner  has  no  implied  power  to  make,  682. 

ATTACHMENT, 
defined,  39. 
deposit,  541. 
goods  in  transit,  995. 
pledged  property,  961. 

ATTESTATION, 
deed,  1195. 

will,  1254. 

ATTORNEYS-AT-LAW, 

admission  and  disbarment,  645. 

defined.  644. 

aury  of  good  faith,  647. 

implied  authority,  646. 

must  have  skill  and  knowledge,  648. 

presumption   of    fraud   against   in    dealings    with    client,   651. 
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ATTORNEYS-AT-T,AW-Co»h»M^d. 
right  of  lien,  650. 

to  compensation,  649. 
unlicensed  attorney  cannot  recover  fees,  645. 

AUCTIONEERS, 

definition,  638. 

lien,  643. 

powers  and  duties,  641. 

power  to  bind  both  parties  under  statute  of  frauds.  fi40  . 

right  to  compensation,  643. 

who  may  be,  639. 

AUCTION  SALES, 
fraud,  642. 

AUTHOR, 

rights  at  common  law  and  under  copyright,  28. 
AUTHORITY, 

See  Agency;  Partnership 
AVOIDANCE, 

See  Rescission. 
AWARD, 

See  Arbitration  and  Award. 

B 

See  Carriers  of  Passengers. 


BAGGAGE, 

BAILMENTS, 


See  Carriers  of  Goods;  Innkeefers;  Pledgf. 
General  Principles. 

bailee  cannot  dispute  bailor's  title,  916. 

must  follow  instructions,  91. 
bailee's  lien,  95. 

special  property  or  interest,  909. 
burden  of  proof  as  to  negligence,  914. 
consideration  in  bailment  law,  904. 
contributory  negligence  of  bailor,  907. 
defined  and  distinguished  from  general  deposit,  916.  917. 
definitions  and  nature,  901,  934. 

degrees  of  care — slight,  ordinary  and  great  care,  with  riie  degrees 
of  negligence  corresponding,  90S. 
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BAILMENTS— CoH/iHMfrf. 
duty  to  redeliver,  912. 
effect  of  special  contract,  906. 
elevator  cases,  902. 
excuses  for  nondelivery,  913. 
finder  as  depositary,  919. 
kinds  of  bailments,  903. 
liability  of  banker  for  special  deposit,  917. 
loan  of  property  to  be  repaid  ;n  kind,  901. 
presumption  as  to  nature  Qf  deposit,  918. 
regulation  of  rates,  936. 
rights  and  duties  of  depository.  920,  921. 
where  bailee  acts  wrongfully,  908. 

Mandau\ 

care  and  skill  required,  923,  924. 
defined,  922. 

Loan  for  Use. 

definition  and  nature,  923. 
degree  of  care,  925. 

Bailments  for  Hire  or  Mutual  Benefit. 

bailee  must  use  ordinary  care,  927. 
distinguished  from  gratuitous  bailments,  926. 

Hire  for  Use. 

bailor's  duties — warranlj-  of  litle  and  fitness.  929,  930. 

defined,  928. 

unauthorized  use  by  bailee,  931. 

Hire  of  Services. 

degree  of  care  and  skill,  in  general,  932. 

warehousemen,  agisters,  liverymen  and  wharfingers  defined,  933. 

Hire  of  Custody. 

bonded  warehouse.  937. 

charges  and  lien,  940. 

definition,  nature  and  transfer  of  warehouse  receipts,  939. 

degree  of  care  required  of  warehouseman,  938. 

*orwarding  merchants,  941. 

warehouses,  in  general,  936. 

wharfingers,  liverymen  and  agisters,  934,  942. 
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BANK, 

See  Certificates  of  Deposit;  Checks. 
as  agent  for  collection,  652. 
certificates  of  deposit,  367. 
commercial  paper  payable  at  bank,  4S6. 
drafts  upon  another,  369. 

duty  of  bank  in  paying  checks — over-checks,  S41. 
f.ffect  of  making  paper  payable  at  bank,  456. 
general  and  special  deposits,  917. 

liability  for  defaults  of  correspondents  and  notaries,  653, 
for  loss  of  special  deposit,  917,  920. 
to  depositor  for  dishonor  of  check,  541. 
nature  of  deposit  in,  917,  918. 

not  liable  to  suit  by  holder  of  uncertified  check,  Ml, 
powers  of  cashier,  781. 

BANK  NOTES, 

not  legal  tender,  289. 

BANK  OFFICER, 

See  C.\shier;  Teller. 

BANKRUPTCY, 

discharge  of  contract,  300. 

debts  provable,  300  note. 

kinds,  300. 

niiture  and  effect  of  laws  as  to,  300. 

of  partner  or  firm  dissolves  partnership,  706. 

of  principal  or  agent  revokes  agency,  622,  623. 

preferences  in  cases,  300  note. 

revival  of  debt  discharge,  300  note. 

BARTER, 

distinguished  from  sale,  817. 
factor  cannot,  629. 

BEARER, 

transfer  of  paper  payable,  400. 

BENEFICIARY, 

change  of  in  life  insurance,  1133 
in  Hfe  insurance  defined,  1123. 
of  contract  between  others,  75. 
of  trust  defined,  1164. 
of  will,   1252. 
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BEQUEST. 

defined,  1252. 

BILL  AND  NOTE  BROKERS, 
defined,   634. 

BILLS  AND  NOTES, 

See  Bills  of  ExcHANfiE;  CERTiFir.\TEs  of  Deposit;  Checks;  Negotiable 
Contracts  ;  Pledge. 
payment,  276-278. 
pledge,  950,  967. 
power  of  corporation  to  issue,  785. 

of  partner  to  bind  firm,  683,  684. 

WLLS  OF  EXCHANGE, 

See  Negotiable  Contracts  X,  et  seq. 
acceptance.    501,    et   seq. 
definition,  363,  495. 
foreign  and  inland  bills,  364,  498. 
not  an  assignment  of  funds,  496. 
presentment  for  acceptance,  512-520. 
sets  of,  365. 

BILLS  OF  LADING, 

See  Careers  I  and  III ;  S.\le  of  Personal  Property. 

authority  of  agent  to  make,  986. 

definition  and  nature,  985. 

effect  of  seller  taking  bill  in  bis  own  name,  836. 

goods  never  debvered — estoppel  of  carrier,  986. 

how  far  negotiable,  989. 

recitals  as  to  condition,  etc.,  of  goods,  987,  988. 

as  to  weight,  quality,  etc..  988. 
stoppage  in  transit  against  transferee,  989. 

BLANK  INDORSEAIENT, 

conversion  into  full  or  special,  405. 
definition  and  effect,  404. 

BLANKS, 

authority  to  fill  in  instruments,  551. 

rights  of  bona  fide  purchasers  where  blanks  wrongfully  filled,  384n, 

38Sn. 

BOARDING-HOUSE, 

See  Innkeepers. 
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BONA  FIDE  HOLDER, 

See  Negotiable  Contracts. 
burden  of  proof  as  to  who  is  holder,  428. 
rights,  426. 

of  purchaser,  427. 
who  is  bona  fide  holder  of  commercial  paper,  430,  et  seq. 

BONA  FIDE  PURCHASER, 

See  Xegotiable  Contracts. 
bill  of  lading,  989. 
firm  paper,  683,  684. 
from  apparent  owner,  55. 
from  conditional  vendee,  879. 
from  fraudulent  purchaser  or  grantee,  168. 
from  fraudulent  vendee,  820. 

from  grantee  to  whom  deed  never  delivered,  1198. 
from  thief  or  finder,  819. 
note   secured  by   mortgage,    1212. 
shares  of  stock,  758,  759. 
under  quitclaim  deed,   1178, 
under  warranty  deed,  1178. 

BOND, 

against  lost  bill  or  note,  form  19,  p.  587. 
executor  or  administrator,  1258. 
form,  form  2,  p.  580. 
surety  company,  how  construed,  1047. 
upon  loss  of  stock  certificate,  758. 

BONDED  WAREHOUSE, 

definition — liability  of  keeper,  937. 

BOOKS, 

stockholder's  right  to  inspect,  801. 

BREACH  OF  CONTRACT, 

See  Damages;  Injunction;  Specific  Performance. 
by  nonperformance,  314. 
by  rendering  performance  impossible,  312. 
by  renunciation,  312. 
conditions  precedent,  318. 

dependent  and  independent  promises,  316,  317. 
in  general,  311. 

subsidiary  promises,  breach  in  minor  matter,  319. 
successive  steps — instalments,  320. 

41 — Com.  Law. 
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BREACH  OF  CONTRACT— Continued. 

waiver  of  right  to  rescind  for  breach,  321. 
when  breach  discharges  contract,  315. 
concurrent  conditions,  315. 

BROKERS, 

definition,  632. 

implied  powers,  634,  636. 

kinds  of  brokers,  634. 

lien,  637. 

merchandise  brokers,  power  to  bind  parties  under  statute  of  frauds, 

635. 
must  use  skill  and  diligence,  633. 

BUILDER'S  RISK, 

in  fire  insurance,  1099. 

BUILDING  CONTRACT, 

substantial  performance,  267. 

BULK  SALES  ACTS, 

nature  and   effect,  839. 

BURDEN  OF  PROOF, 

See  Evidence;  Presumptions. 
as  to  how  loss  occurred,  when  upon  carrier,  1002. 

who  is  bona  fide  holder,  428. 
when  rests  on  bailee  to  disprove  negligence,  914. 

BY-BIDDING, 
effect,  642. 

BY-LAWS, 

nature  and  effect,  763. 
power  to   adopt,   763. 

C 

CALLS, 

See  Corporations. 
on  stock  subscriptions,  742,  et  seq. 
when  debt  due  on  is  payable,  269. 

CANCELATION, 

equity  may  compel,  42. 
of  contract  defined,  261. 
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CAPITAL, 

See  Corporations  ;  Partnership. 
capital  of  corporation   distinguished   from  capital  stock,  738. 
of  partnership  defined  and  distinguished,  669,  et  seq. 
CARE, 

See  Bailments  ;  Negligence. 
CARRIER, 

effect  of  delivery  to  carrier  of  goods  ordered,  83S,  836. 

CARRIERS  OF  GOODS, 

/.   Duty  to  Receive  and  Delivery  to  for  Carriage. 

authority  of  agent  to  issue  bill  of  lading,  986. 
bailment  principles  applicable,  973. 
bill  of  lading,  definition  and  nature,  984,  985. 
carrier  may  demand  freight  in  advance,  982. 
common  carrier  exercises  public  employment,  97S. 
connecting  carriers,  990. 
exceptions,  generally,  975. 
gratuitous  carrier  not  an  insurer,  979. 
how  far  bills  of  lading  negotiable,  989. 
in  general,  971,  972. 

kinds    of    carriers,  ■  common    or    public    and    private    carriers    dis- 
tinguished, 974,  975,  977. 
liability  for  refusal  to  serve,  981. 
may  demand  freight  in  advance,  982. 
must  carry  safely  and  promptly  for  all  alike,  975. 
recitals  as  to  condition  of  goods,  etc.,  987,  988. 
waiver  of  right  to  refuse  goods,  983. 
what  bound  to  carry — means  and  route,  978. 
when  liability  begins,  980. 

where  goods  never  delivered  for  carriage — bona  fide  purchasers,  986. 
.  who  are  common  carriers,  976. 

//.    Liability  During    Transit. 

carrier  not  liable  where  the  loss  by  act  of  God,  992. 
common  carrier  an  insurer,  991,  et  seq. 
duty  as  to  yards,  gates,  etc.,  1003. 

to  feed,  water  and  care  for  animals,  998. 
effect  of  loss  in  cases  of  negligence  or  delay,  993,  994. 
exceptions  to  the  rule,  991,  992. 
exception  where  owner  or  servant  accompanies,  998. 
excused  where  loss  due  to  inherent  nature  of  goods,  997. 
in  general,  991. 
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CARRIERS  OF  GOODS— Continued. 

live  animals  witiiin  same  principle,  998. 

loss  by  public  authority,  995. 

not  liable  where  loss  by  public  enemy,  994. 

public  enemy  defined,  994. 

where  loss  by  act  of  owner  carrier  excused,  996. 

///.    Contracts  Limiting  Liability. 

burden  of  proof  as  to  negligence,  1002. 
form  of  special  contract,  1001. 
must  be  just  and  reasonable,  799. 
notice  alone  sufficient,  1001. 
rule  in  New  York,  799. 
special  contract  in  general,  799. 
stipulations  against  negligence  are  not,  799. 
as  to  value  of  goods,  1000. 

IP'.    Duties  Toucliiiig  Transportation. 

discrimination  in   rates,   1004. 

facilities  and  preferences,  1003. 

interstate  commerce  law,   1004. 

time  and  order  of  carriage,  duty  after  accident  or  delay,  1005. 

V.    Duty  to  Deliver. 

by  express   company,    1009. 

delivery  to  adverse  claimant  as  an  excuse,  1013. 

duty  as  to  C.  O.  D.  goods  and  proceeds,  1010. 

excuses  for  nondelivery,  1011. 

how,  when  carriage  by  water,   1008. 

in  general,  1006. 

notice  to  consignee,   1008. 

place  of  delivery,  railroads,  1008. 

stoppage  in  transitu  as  an  excuse,  duty  to  hold  goods  for  consignor, 

1012. 
to  whom  must  be  made,   1007. 

17.  Rights  of  Carrier. 

how  lien  enforced,  1019. 

lien  for   freight,    1019. 

may  demand   freight  in  advance,  982,  983. 

not  affected  by  attachment  or  stoppage  in  transitu,  1019. 

recovery  of  freight  paid  in  advance,  1018. 

right  to  compensation,  1015. 

shippers'  remedies  for  excessive  freight,  1016. 
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CARRIERS  OF  GOODS— Continued. 

special  property,  rights  against  strangers,  1014. 
when  freight  recoverable,  1016. 
who  liable  for  freight,  1017. 

CARRIERS  OF  PASSENGERS, 

baggage  in  passenger's  possession,  1024. 

but  high  degree  of  care  required,  1021. 

do  not  insure  safety  of  passengers,  1021. 

duty  of  passenger  to  remove    1025,. 

in  general,  1020. 

liability  for  baggage,  1022. 

what  deemed  baggage,  1023. 

CASHIER, 

powers,  539,  781. 

CASUALTY  INSURANCE, 

definition  and  notice,  1147. 

CAVEAT  EMPTOR, 
doctrine,  841. 

CERTIFICATE  OF  DEPOSIT, 
form  and  nature,  367. 
negotiability  and  transfer,  367,  536. 
when  outlawed,  367. 

CERTIFICATE  OF  PROTEST, 

See  Necotiablk  Contracts. 

CERTIFICATE  OF  STOCK, 

See  CoRrORATioNS. 

nature,  form  and  transfer,  751,  et  seq. 

CERTIFIED  CHECKS, 

See  Checks. 

CHAMPERTY, 

definition  and  effect,  216. 

CHANGE  OF  POSSESSION, 
sufficiency  in  sale,  837,  838. 

CHANGE  OF  TITLE, 

effect  on  policy  of  insurance,  1093. 


646  IxDEX. 

[Appendix  references  are  to  pages,  all  others  to  sections.} 

CHARTER, 

See  CoRPCRATioNS. 

charter  of  corporation  denned.  734.  736. 
expiration  of  charter  of  corporation,  SQ3. 
forfeiture,  807,  et  seq. 

CHATTEL, 

See  Bailments;  Persoxal  Property;  Sai_e  of  Personal  Property, 

CHATTEL  MORTGAGE, 

See  Mortgages  of  Personal  Property. 

CHATTEL  XOTE, 

not  negotiable,  371  and  note. 

CHECKS, 

See  Xegotiable;  Contr.\cts  XIV. 
definition  and  nature.  3'..'^.  S37.  et  seq. 

CHOSE  IX  ACTIOX, 

See  Assignment. 
defined,  23. 
of  wife,  lis. 
sale,  826. 

CHOSES  IX  POSSESSIOX, 
definition,  23. 
of  wife,  118. 

CITIZENSHIP, 

foreign  corporation,  815. 

CIVIL  LAW, 

in   America,    10. 

CLEARIXG-HOUSE, 

nature  of  duties,  36S. 

CLIEXT, 

duty  of  attorney  towards.  6-P.  648. 

C.  O.  D., 

duty  of  carrier,   1010. 
title  to  goods  shipped,  836. 

CODICIL, 

defined,  1252 
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CODIFICATION, 

law  of  negotiable  paper,  360. 
of  sales,  816. 

COLLATERAL  SECURITY, 

See  Pledge. 
nature,  944. 

COLLECTION, 

banks  as  agents  for,  652,  653. 

guaranty  of,   1050,  105" 

indorsement  for,  406. 

when  check  should  be  forwarded  for,  5.38  and  note. 

COMBINATIONS, 

between  corporations,  787. 

workmen  and  employers,  210. 
validity  of  those  in  fraud  of  public  sales,  209. 

COMMERCIAL  PAPER, 

See  Bills  and  Notes;   Bills  of  Exchange;   Checks;  Negotiable  Con- 
tracts. 

COMMISSION  MERCHANT, 

See  Brokers  ;  Factors. 

COMMISSION  OF  LUNACY, 
effect.  111. 

COMMON  CARRIER, 

See  Carriers  of  Goods;  Carriers  of  Passengers. 

COMMON  LAW, 

distinguished  from  equity,  9. 
evidences  of  common  law,  8. 
founded  on  custom,  6,  7,  8,  10. 

COMMUNITY  SYSTEM, 

husband  and  wife  under,  125  note. 

COMPETITION, 

See  Illegal  Contracts. 

partner  must  not  enter  into  with  firm,  676,  725. 

COMPOSITION  WITH  CREDITORS, 
consideration,  348, 
secret  preferences  avoid,  228. 
when  a  discharge,  348. 
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COMPOUXDJXG  OFFENSES, 

agreement  in   reference  to  is  void,  217. 

COMPOUND  INTEREST, 
is  not  usurious,  204. 
wh^  recoverable,  327  note. 

COMPROiNIISE, 

of  disputed  claim  a  valid  consideration,  66,  347. 

CONCEALMENT, 

effect  in  life  insurance,   1128. 

on  guarantor  of  principal's  defaults,  1084. 
in  fire  insurance,  1085,  et  seq. 
when  deemed  fraudulent,  165,  et  seq. 

CONDITION, 

bill  or  note  payable  on  condition  as  nonnegotiable,  Z72i,  374. 

dependent  and  independent,  317. 

estates  upon  condition,  1163. 

usual  conditions  in  life  insurance,  1130,  et  seq. 

CONDITIONAL  PROMISE, 
as  consideration,  65. 

CONDITIONAL  SALES, 

conditional  vendee,   recording  acts,  879. 

conditions  precedent  and  subsequent  distinguished,  876. 

defined,  876. 

distinguished   from  chattel  mortgage,  884. 

express  and  implied  conditions,  877. 

need  not  refund  instalments  paid,  878. 

of  goods  sold  on  instalment  plan,  878. 

presumption  where  bill  of  lading  transferred,  880. 

rights  of  bona  fide  purchaser,  879. 

sales  on  trial  and  sale  or  return,  881. 

to  arrive,  880. 
vendor  may  retake  on  default,  878. 
when  title  passes,  880. 

CONDITION  PRECEDENT, 
effect  in  contract,  318 
in  deed,   1163. 
in  subscriptions  for  stock,  748. 

CONFIDENTIAL   COMMUNICATIONS, 
between  attorney  and  client,  651. 
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CONFIDENTIAL  RELATIONS, 

effect  on  contracts,  170,  et  seq. 

CONFLICT  OF  LAWS, 

as  to  wills  and  descent,  12S6. 

contract  void  where  made  void  everywhere,  3SS. 

if  valid  where  made  valid  everywhere,  355. 

in  general,  354. 

law  of  place  of  suit  governs  remedy,  358. 

rule  where  against  pubHc  policy  or  good  morals,  355. 

what  law  governs  real  property,  357. 

when  law  of  place  of  performance  governs,  356. 

CONFUSION, 
title,  27. 

CONNECTING  CARRIERS, 

duties  and  liabilities,  990. 

CONSIDERATION, 

See  Negotiable  Contracts. 
acknowledgment  in  deed,  1181. 
adequacy,  67. 

amount  as  affecting  holder  for  value,  425. 
defined,  58. 

doing  or  promising  what  one  already  bound  to  do,  68. 
effect  of  seal,  60. 

every  simple  executory  contract  requires,   58. 
failure  as  defense,  73. 
forbearance  to  exercise  legal  right  as  consideration,  61,  140. 

to  sue  and  compromise  as  consideration,  66. 
for  bill  or  note,  405. 
for  composition  with  creditors,  348. 
for  guaranty,  1037. 
for  warranty,  842. 
from  whom  must  move,  75. 
good  and  valuable  distinguished,  58  note, 
impossible,  71. 

in  accord  and  satjsfactipn,  346,  347. 
in  bailment,  904. 
in  sale,  821. 

in  sealed  contracts,  47. 
marriage  as,  61. 

mere  moral  obligation  insufficient,  72. 
mutuality  and  conditional  promises,  65. 


650  Index. 

[Appendix  references  are  to  pages,  all  others  to  sections.} 

CONSIDERATION— Co«rt«M?d. 

nature  of  that  given  by  bona  fide  holder,  394,  et  seq. 

necessary  to  make  one  a  bona  fide  purchaser,  225,  420. 

part  payment  as  consideration,  68,  347,  348. 

past  favor  insufficient — previous  request,  69,  70. 

promise  is  for  promise,  62. 

required  for  contract  in  restraint  of  trade,  though  under  seal,  206. 

subscriptions  to  common  object,  63. 

sufficiency  of  forbearance,  66. 

valuable  consideration  consists  in  benefit  to  promisor  or  detriment 

to  promisee,  61. 
when  infant   may  recover,   100. 

infant  must  return,  99,  103. 

must  be  expressed  and  how,  1044. 

CONSTITUTION, 

definition  and  nature,   12. 
part  of  written  law,  11. 

CONSTRUCTION, 

See  Interpretation  of  Contracts. 

CONSTRUCTIVE   TOTAL   LOSS, 
in  marine  insurance,  1142. 

CONTINUING  GUARANTY, 

acceptance  of  offer  of,  1046. 
notice  of  default  under,  1048. 
termination  of,  1061. 
what  deemed,  1047. 

CONTINUING  OFFERS, 

See  Offer  and  Acceptance. 

CONTRACTS, 

See  Accord  and  Satisfaction;  Alteration  of  Written  Contracts; 
Breach  ;  Conflict  of  Laws  ;  Consideration  ;  Corporate  Acts  and 
Contracts;  Death;  Discharge;  Frauds,  Statute  of;  Guaranty  and 
Suretyship;  Illegal  Contracts;  Impossibility  of  Performance; 
Offer  and  Acceptance;  Parties  to  Contracts;  Sealed  Contracts. 

as  source  of  title,  31. 

bill  of  lading  as  contract,  985. 

by  alteration  of  writing,  302,  et  seq. 

by  mail,  80, 

by  telegraph,  81. 

by  tender,  287. 
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CO'NTRACTS— Continued. 

by  what  law  governed,  354,  et  seq. 
charter  of  incorporation  as  contract,  806. 
consent  to  contract  must  be  real,  144. 
contracts  implied  in  fact,  54. 

in  law,  or  quasi  contract,  55. 
definition  and  nature,  43. 
delivery  in  escrow,  51. 
discharge  by  agreement,  261,  et  seq. 

by  alteration,  302  et  seq. 

by  breach,  311,  et  seq. 

by  impossibility  of  performance,  266,  et  seq. 

by  operation  of  law,  299,  300,  301. 

by  performance,  266-295. 
election  between  contract  and  tort,  55. 
elements  of  simple  contract,  75. 
executed  and  executory  distinguished,  44,  45. 
express  and  implied  contracts,  53,  et  seq. 
extent  of  partner's  liability  on,  657,  697. 
for  benefit  of  third  person,  75. 
formal  and  informal,  46. 

fraud  affecting  consent  to  contract,  150,  et  seq. 
how  sealed  are  made,  50. 
implied  from  express,  56. 
mistake  in,  145-149. 
negotiable,   359,   et   seq. 
of  drunkards,  113. 
of  foreign  corporation,  815. 
of  insane  persons,  106-115. 
of  married  women,  121,  et  seq. 
of  record  including  judgments,  52. 
peculiarities  of  sealed  contracts,  47,  49. 

CONTRIBUTION, 

between  coinsurers,  1118. 
between  cosureties,  1055,  et  seq. 
between  joint  promisors,  88. 
between  partners,  726,  727. 

CONTRIBUTORY  NEGLIGENCE, 
bailee,  907. 

CONVEYANCES, 

See  Deed;  Fraud  upon  Creditors;  Mortgage. 
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CONVEYANCES,  FRAUDULENT. 

See  Fraud  upon  Creditors. 
validity  of  those  in  fraud  of  creditors,  223,  et  seq. 

CO-OWNERSHIP, 

See  Partnership. 
nature,  23. 

COPYRIGHT, 

nature  and  effect,  28. 

CORNERING  THE  MARKET, 
validity  of  contract  for,  208. 

CORPORATE  ACTS  AND  CONTRACTS, 

validity  and  doctrine  of  ultra  vires,  783-786. 

CORPORATE  MEETINGS, 

See  Corporations. 

CORPORATE  POWERS, 

with  respect  to  property  and  contracts,  91,  782,  «t  seq. 

CORPORATE  TRUSTS, 

nature  and  validity,  787. 

CORPORATIONS, 

See  Foreign  Corporations;  Interstate  Commerce;  Receivers. 

/.    Xatiire  and  Formation. 

can  be  created  by  legislature  only,  734. 
compared  with  partnerships,  733. 
formation  under  general  laws,  73S. 

under  special  charters,  734. 
history,  definition  and  nature,  728,  729. 
in  what  sense  a  person  or  entity,  729,  730. 
kinds  of   corporations,  733. 

liability  of  promoters  and  of  corporation  for  acts  of  promoters,  737. 
powers  and  attributes,  731. 
power  to  make  contracts,  91. 

with  respect  to  notes  and  bills,  785. 
statute  must  be  strictly  pursued,  736. 

stock  corporations,  their  nature  and  importance,  732,  73S. 
usual  steps  in  formation  under,  736. 

If.    Capital  and  Capital  Stock. 

are  personal  property,  739. 
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ZORTORATlOViS— Continued. 

blank  and  full  assignment,  7S4. 
calls,  their  nature  and  necessity,  742. 
cancelation  and  release,  750. 

of  old  and  issue  of  new  certificates,  756. 
capital  and  capital  stock  distinguished,  738. 
conditional  subscriptions,  748. 
corporation  may  sue  after  call,  742. 
defenses  to  suits  to  enforce,  747,  748,  749. 
effect  of  failure  to  register,  757. 
executed  contract  makes  purchaser  shareholder,  7i3. 
executory  contract  for  sale  of  shares,  752. 
form  and  nature  of  certificates,  751. 

and  requisites,  741. 

of  assignment,  754. 
how  ownership  acquired,  740,  741. 
in  what  payment  may  be  made,  743,  746. 
must  be  impartial,  743. 

negotiability  of  certificates — bona  fide  purchasers,  758,  759 
payment  for  shares,  742,  et  seq. 

registration  of  transfer,  its  purpose  and  effect,  755. 
remedies  to  enforce  subscriptions,  744,  750,  792. 
rights  of  creditors  to  have  capital  paid  in,  793. 

of  shareholders  to  certificates  of  stock,  751. 
rule  in  New  England  states,  742,  note, 
share  of  stock  defined,  739. 
shares  held  in  trust,  759. 
subscriber  must  have  notice,  743. 
subscription  for  stock,  741. 

implies  promise  to  pay  for  shares,  742. 

where  corporation  not  yet  formed,  741. 
who  may  make,  742. 

///.    Management   of  Corporations, 

changes  in  company's  business,  764. 

corporate  meetings,  765. 

cumulative  voting,  767. 

elective  power,  762. 

how  far  binding  on  third  parties,  763. 

in  general,  760. 

legislative  power,  763, 

majority  and  quorum,  766. 

power  of  majority,  761. 
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CORPORATIONS— Continued. 

requisite  of  valid  by-laws,  763. 
requisites  of  notice  and  waiver  of  defects,  772. 
right  of  trustees  and  pledgees  to  vote,  769. 
stockholders  must  meet  in  state  of  incorporation,  770. 
voting  by  proxy,  768. 
when  notice  of  meeting  necessary,  772. 
who  may  call  meeting,  771. 
vote  stock,  769. 

IV.    Officers  and  Agents. 

can  not  transcend  charter,  778. 
directors,  773. 

must  be  shareholders,  773. 

not  to  usurp  powers  of  majority,  778. 
dividends  discretionary  with,  796. 
fraud  and  negligence,  779. 
must  act  as  board,  775. 
other  officers,  781. 
powers  and  duties  of  president,  780. 

of  directors,  778. 
quorum  and  meetings,  775,  776,  777. 
term  of  office,  774. 

V.    Powers  as  to  Property  and  Contracts. 

charter  the  measure  of  corporate  powers,  783. 

corporate  trusts,  787. 

doctrine  of  ultra  vires,  783. 

effect  of  ultra  vires  contracts,  784. 

foreign  corporations,  815. 

how  corporate  contracts  made,  788,  788a. 

in  what  sense  a  citizen,  730. 

is  resident  of  state  creating,  815. 

hability  of  corporation  for  torts,  789. 

of  directors  for  ultra  vires  acts,  786. 
power  to  take  and  hold  property,  782. 
remedies  for  ultra  vires  acts,  786,  808. 
right  of  state  to  regulate  or  exclude,  815. 
rule  as  to  commercial  paper,  785. 
to  make  contracts,  generally,  783. 
what  acts  ultra  vires,  785. 
when  must  use  seal,  788. 
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CORPORATIONS— Co«fi««fd. 

VI.   Liability  of  Shareholders  to  Creditors. 

capital  fictitiously  paid  up,  783. 

for  unpaid  subscriptions,  793. 

liability  not  defeated  by  release  of  shareholder,  783. 

under  statute,  790. 

where  capital  impaired,  791,  792. 
partnership  liability  where  organization  defective,  795. 
receiver  may  make  call,  793. 
shareholders  not  liable  to  creditors  except  by  statutes  unless  capital 

wrongfully  impaired,  790,  791. 
transfer  to  "man  of  straw,"  783. 
when  shareholder  receiving  capital  liable  to  refund,  794. 

VII.   Profits  and  Dividends. 

can  not  be  recalle4,  798. 

corporation  protected  in  paying  to  registered  shareholder,  800. 

dividend  is  debt  due  shareholder,  798. 

dividends  discretionary  with  directors,  796. 

must  be  equal  and  just,  797. 

on  preferred  shares,  798. 

right  of  shareholder  to  inspect  corporate  books,  801. 

rights   to  profits   and   dividends   as  between  vendor  and  purchaser, 

800. 
stock  dividend,  799. 
stockholder  has  insurable  interest  in  corporate  property,  801. 

VIII.   Dissolution  and  Winding  Up 

at  suit  of  state,  807. 

by  legislative  enactment,  806. 

causes  for  dissolution,  802. 

consequences  of   dissolution   at  common  law,   in   equity  and  under 

statutes,  810. 
corporate  receivers,  811,  et  seq. 
distribution  of  assets,  810. 
expiration  of  charter,  803. 
for  misuser  or  nonuser  of  franchises,  808,  809. 
loss  of  corporate  organization,  804. 
surrender  of  franchises  to  state,  80S. 

CORPOREAL  PROPERTY, 

See  Incorporeal  Property. 
defined,  24. 
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COSURETIES, 

contribution  between  cosureties,  105S,  1057. 
effect  of  release  of  one,  1065. 
who  are,  1056. 

COUNTERCLAIM, 

See  Recoupment;  Set-off. 

COUNTERFEIT  MONEY, 

attempted  payment  by,  274. 

COURT, 

defined,  36. 

COVENANTS  IN  DEED, 

See  Deeds. 

COVENANTS  IN  LEASE, 

See  Landlord  and  Tenant. 

COVERTURE, 

See  Dower;  Husband  and  Wife;  Married  Women 
defined,    117. 
husband's  estate  during,  119. 

CREATION, 

title  by,  28. 

CREDIT, 

bargain  for  credit  in  sale  waives  lien,  863 

effect  in  sale,  831,  8^8. 

factor  may  sell  on  credit,  638. 

when  agent  may  sell  on  credit,  569. 

CREDIT  INSURANCE, 
definition,  1143. 

CREDITOR, 
See  Corporations  ;  Frauds  upon  Creditors  ;  Partnership  ;  Payment, 
composition,  228. 

effect  of  conveyances  in  fraud  of  creditor,  223,  et  seq. 
has  insurable  interest  in  debtor's  life,  1126. 
liability  of   directors  to   creditors,   779. 

of  shareholders  to  creditors,  790,  et  seq- 
validity  of  preferences  in  favor  of  creditors,  227. 
when  may  apply  payments,  301. 
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CROPS, 

may  be  sold  without  writing,  137. 

mortgage,  885. 

pass  by  deed  unless  reserved,  1149. 

right  of  tenajit  after  termination  of  tenancy,  IIS;',  1249. 

CUMULATIVE  VOTING, 
defined,  767. 

CURRENT  FUNDS, 
defined,  394. 
IS  paper  payable  in  negotiable,  3l6. 

CURTESY, 

defined  1158 

CUSTOM, 

See  Usage. 
as  source  of  law,  6. 
effect  on  interpretation  of  contract,  246,  et  seq. 

D 

DAMAGED  PROPERTY, 

duty  of  insured  as  to,  1107. 

DAMAGES,  _ 

defined,'  322. 

for  breach  of  warranty  in  sale,  875. 

for  nonpayment  of  money,  327. 

in  contracts  of  sale  where  goods  not  delivered,  861. 

indemnity,  not  punishment  the  object  of,  323. 

liquidated  damages  and  penalty,  325,  326. 

measure  m  contract  actions  generally,  324. 

in  special  cases,  327. 
nominal  damages,  324, 

sole  remedy  at  law  for  breach  of  contract,  322. 
upon  covenant  of  warranty  in  deed,  1198. 
where  agent  or  servant  is  wrongfully  discharged,  593. 

goods  sold  and  delivered,  860. 
in  deed,  1179. 

DAY, 

fractions  usually  disregarded  in  law,  92,  270. 

on  which  presentment  for  payment  should  be  made,  4SS. 

42 — Com.  Law. 
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DAYS  OF  GRACE, 

See  Negotiable  Contracts. 

DEALER'S  TALK, 

distinguished   from   fraud  and  warranty,   159,  849. 

DEATH, 

by  own  hand,  113L 

in   violation   of    law,    1131. 

notice  and  proofs  in  life  insurance,  1134. 

of  drawer  revokes  check,  541. 

of  partner   dissolves   partnership,   702. 

of  principal  or  agent  revokes  agency,  615,  616,'  617. 

recovery   for  services   where   death   discharges   contract  of  service, 

297,   301. 
revocation  of  accommodation  paper  by,  399. 
when  discharges  contract,  297,  301. 

DEBTS, 

See  Payment  ;  Tender. 
power  of  one  partner  to  collect,  688, 
providing  for  debts  on  dissolution  of  partnership,  699. 

DECREE  OF  COURT, 

dissolution  of  partnership,  701. 

DEED, 

See  Vendor  and  Purchaser. 

In  General. 

at  what  time  infant  may  avoid,  98. 
can  not  be  rescinded  by  parol,  262. 
definition,  50,  1175,  1176, 
effect  of  alteration,  307. 
of  trust,  1219. 

Form  and  Requisites. 

grantor  usually  prepares,   1174. 

parties,  1177. 

quitclaim  deed  defined,   1178, 

rights  of  bona  fide  purchasers  under,  1178. 

warranty  deed  defined,  1178. 

Formal  Parts. 

covenant  against  incumbrances,  1188a. 
of  seizin,  1187. 
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DEED — Continued. 

of  warranty,  1189. 
for  title,  1186. 
damages  for  breach,  1189. 

date,  parties  and  consideration,  1178,  1180,  1181. 
description  of  premises,  1184. 

estoppel  of   grantor  to  assert  after-acquired   title,    1190. 
exceptions,  1185. 
granting  clause,  1182. 
habendum  and  reddendum,  1186. 
relinquishment  of  dower  and  homestead,  1194. 
special  warranty,  1191. 
statutory  forms  of  deeds,  1192. 
testimonium  clause,  1193. 
words  of  inheritance,  1183. 

The  Execution. 

acknowledgment,  1197. 
attestation  or  witnessing,   1196. 
delivery,  SO,  51,  1198. 

in  escrow,  51. 
destruction  or  return  of  deed  after  execution  does  not  revest  title 

in  grantor,  1198. 
object  and  effect,  1199. 

oral  evidence  to  show  deed  absolute  a  mortgage,  1206. 
possession  as  notice  of  unrecorded  deed,  1200. 
registration,  1199. 
signing  and  sealing,  1195. 

DEED  OF  TRUST, 

similar  to  mortgage,   1219. 

DEFECTIVE  INCORPORATION, 
liability  of  stockholders,  795. 

DEL  CREDERE  AGENT, 

defined,  and  contract  described,  545. 

DELIVERY, 

See  Carriers  of  Goods  ;  Deeds  ;  Sale  of  Personai,  Property  ;  Ssai^ttd  Con- 
tracts. 

acceptance  of  bill  not  perfect  without,  370,  501. 

bona  fide  holders  of  incomplete  paper  never  delivered,  38S 

by  carrier,  1006,  et  seq. 

cuts  off  right  to  stop  in  transit,  869. 
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DELIVERY—Continued. 
duty  of  seller,  852. 
effect  of  delivery  to  carrier,  980. 
essential  to  gift,  29,  59. 
necessary  to  bill  or  note,  384,  et  seq. 
necessity  in  pledge,  948. 

of  contract  or  property  with  reference  to  Sunday  laws,  iob. 
of  deed,  SO,  51,  1176,  1198. 
of  goods  under  statute  of  frauds,'829. 
place  in  sale,  853. 

presumption  of  fraud  from  want  of  delivery  in  sales,  837,  838. 
time  of  delivery  in  sale,  855. 
transfer  of  negotiable  paper  by,  379,  400. 
what  amounts  to  delivery  in  pledge,  948,  et  seq. 

DEMAND, 

See  Acceptance;  Negotiable  Contracts. 
check  must  be  payable  on,  537. 
of  rent,  necessary  before  forfeiture,  1245. 
paper  payable  on,  440. 
when  necessary  before  sale  of  pledge,  963. 

before  suit,  267. 

on  certificate  of  deposit,  337. 

to  set  statute  of  limitations  running,  337. 
DEPOSIT, 

See  Bailments  ;  Bank. 
by  agent  of  principal's  funds  in  own  name,  583. 
by  executor  or  administrator  as  gratuitous  bailment,  917. 
check  not  an  assignment,  541. 
general  and  special  deposit  distinguished,  917. 
presumption  as  to  nature,  918. 
when  action  for  barred,  337. 

DESCENT, 

statutes,  1256. 

DESCRIPTION, 
in  deed,  1184. 
;n  iease,  1226. 
sale  by,  847. 
sufficiency  in  chattel   mortgage,  887, 

DEVISE, 

See  Wills. 
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DILIGENCE, 

what  constitutes  in  guaranty  of  collection,   1049,  et  seq. 

DIRECTORS, 

See  Corporations. 

DISCHARGE  OF  CONTRACT, 

See  Alteration  of  Written  Contract  ;  Bankruptcy  :  Breach  of  Con- 
tract; Death;  Impossibility  of  Performance;  Merger;  Payment; 
Tender. 

By  Agreement. 

by  one  party  for  fraud,  264. 

by  reason  of  term  in  contract,  265. 

deed  of  land,  262. 

executed  contract,  261,  262. 

how  sealed  contract  rescinded,  262. 

novation  as  discharge,  263. 

simple  executory  contract  may  be  waived,  261. 

By  Performance. 

by  breach,  311,  et  seq. 

by  death  of  party,  301. 

by  operation  of  law,  399,  et  seq. 

by  payment,  272,  et  seq. 

by  tender,  287,  et  seq. 

contracts  for  payment  of  money  only,  269. 

in  general,  266. 

performance  must  usually  be  complete,  766. 

substantial  performance,  267. 

Sunday,  days  of  grace,  271. 

time  of  performance,  268. 

when  reasonable  time  allowed,  269. 

DISCHARGE  OF  MORTGAGE, 
See  Mortgages  of  Personal  Property;  Mortgages  of  Real  Property. 

DISCOUNTS, 

at  legal  rate  not  usurious,  192. 

DISCRIMINATION, 

See  Carriers  of  Goods. 

by  carrier,   1003,  et  seq. 

DISHONOR, 

See  Negotiam,k  Contracts. 
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DISSOLUTION, 

See   Agency  ;   Corporations  ;   Partnership. 

DISTRESS, 

remedy  by,   1248. 

DISTRIBUTIONS, 

statutes   of,    1256. 

DIVIDENDS, 

See  Corporations;  Executors  and  Administratc«s. 

DORMANT  PARTNER, 
defined,  665. 
when   must   give  notice  of  dissolution,   710. 

DOUBLE  INSURANCE, 

when  permitted  and  its  effect,   1096,  1118. 

DOWER, 

defined,  1157. 

how  barred,   1194,  1207. 

in  partnership  lands,  672, 

leasehold  not  subject  to,  1220. 

under  purchase-money  mortgage,   1207. 

DRAFT, 

See  Negotiable  Contracts. 
when  operates  as  an  assignment,  496,  and  note. 

DRUNKENNESS, 

akin  to  insanity,  113. 

drunkard  bound  for  necessaries,  114. 

may  ratify  when  sober,  115, 
of  partner  ground  for  dissolution,  701. 
renders  contracts  voidable,  113. 

DUE  COURSE  OF  LAW, 

meaning  as  applied  to  guaranty,  1050 

DUE  DILIGENCE, 

what  is  in  case  of  guaranty,  1049,  et  seq. 

DURESS, 

against  whom  directed,  175. 
by  imprisonment,   178. 
by  threats,   176. 
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TtXJ'RE.SS— Continued. 
defined,  173. 
effect  of  duress,  179. 

on  bona  fide  holder  of  commercial  paper,  424. 
kinds,  174. 
of  goods  or  property,  177. 


EARNEST, 

earnings  of  infants,  96. 
in  sale,  830. 

EASEMENTS, 

definition  and  nature,  1157. 

ELECTION, 

to  sue  principal  or  agent,  598. 

ELECTIVE  POWER, 

in  corporations,  762. 

ELEVATOR  CASES, 

rule  as  to  title,  834,  90?. 

ELEVATORS, 

See  Bailments. 
EMANCIPATION, 
of  infant,  96. 

EMBLEMENTS, 

in  estates  for  life,  1163. 

EMINENT  DOMAIN, 
defined,  1169. 
title  by,  1169. 

EMPLOYERS, 

combinations  between,  210. 

EMPLOYERS'  LIABILITY  INSURANCE, 
definition,  1144. 

EQUITABLE  ESTATES, 

definition  and   nature,   1164. 

EQUITABLE  MORTGAGE, 

under  contract  to  convey,  1171. 
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EQUITABLE  OWNERSHIP, 
defined,  23. 

EQUITABLE  REMEDIES, 

See  Equity;  Injunction;  Mortgages;  Receivers;  Reformation  of  Con- 
tracts ;  Rescission  ;  Specific  Performance. 
nature  and  scope,  40,  41,  42. 

EQUITY, 

definition,  origin  and  nature,  9. 
discharge  of  sealed  contract  in,  262. 
foreclosure  of  pledge  in,  965. 
mortgages  in,  1202. 
remedies  for  fraud  in,   166. 

in,  40,  41,  42. 
wife  in,  124. 

EQUITY  OF  REDEMPTION, 
defined,  1202. 
may  be  sold,  892. 

ESCROW, 

definition  and  effect  of  delivery  in,  51. 

rights  of  bona  fide  holder  of  paper  delivered  in,  386. 

what  may  be  delivered  in,  51. 

ESTATES, 

See  Executors  and  Administrators;  Wills. 
probate  and  settlement  of,  1258. 

ESTATES  FOR  LIFE, 
definition,   1155. 
emblements,  1157. 
waste  in,  1156. 

ESTATES  IN  REAL  PROPERTY, 

See  Real  Property. 
in  general,  1153,  et  seq. 

ESTATES  UPON  CONDITION, 

See  Re.\l  Property. 
definition  and  nature,  1163. 

ESTOPPEL, 

agency  by,  554. 

by  covenant  in  deed,   1190. 
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ESTOPFEL— Continued. 

by  specialty  and  judgment,  48,  52,  299. 
of  bailee  to  deny  bailor's  title,  910. 
of  debtor  in  favor  of  assignee,  236. 
of  insurer  to  defend,  1109,  et  seq. 
partnership  by,  669,  et  seq. 

EVICTION, 

of  tenant,  1247. 

EVIDENCE, 

See  Custom;  Presumption;  Usage. 
burden  of  proof  in  actions  against  carriers,  1002. 
of  authority  of  agent,  560. 
of  payment,  281. 
oral,  as  to  consideration  for  deed,  1181. 

to  contradict  written  contract,  239,  240. 

to  show  deed  a  mortgage,  1206. 

where  writing  incomplete,  241. 
protest  as,  487,  521  note. 

right  in  action  on  commercial  paper,  394,  428. 
to  explain  written  contract,  245. 
to  show  discharge  of  contract,  242. 

invalidity  of  contract  or  condition,  242. 

mistake,   244. 

usage  afifecting,  246,  et  seq. 
where  contract  altered,  309. 

EXCEPTIONAL  BAILMENTS, 

See  Carriers  of  Goods;  Innkeepers;  Telegraphs  and  Telephones. 

EXCEPTIONS, 

in  deeds,  1185. 

EXCESSIVE  FREIGHT, 

remedies    against    carrier,    1016. 

EXECUTED  CONTRACTS, 

definition  and  nature,  44,  45. 

EXECUTION, 

against  partner's  share  in  firm,  705. 
defined,  37. 

for  firm  debt  on  partner's  property,  697. 
property  exempt  from,  38,  1160. 
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EXECUTORS  AND-  ADMINISTRATORS, 

accounting,  compensation  and  discharge  of,  1269,  1270. 
as  to  contracts  of  decedent,  301,  1263. 

inventory  and  appraisal,  1261. 

management  of  estate,  1262. 

personalty,   1259. 

realty,  1260, 
classes,  1252. 

coexecutors  or  administrators,  1268. 
defined,  1252. 
duty  as  to  debts  and  legacies  and  expenses  of  administration,  1265, 

1266,  1267. 
executors  de  son  tort,  1271. 

extent  of  liability  for  debts  and  contracts,  301,  1264. 
foreign  and  ancillary  administration,  1272, 
not  entitled  to  participate  in  winding  up  partnership,  713. 
qualification  and  appointment,  1258. 
rights  and  liabilities  touching  contracts  of  deceased,  301,   1264. 

duties  and  liabilities  of,  1259. 

EXECUTORY   CONTRACTS, 

distinguished  from  executed,  44,  45. 

EXECUTORY  SALE, 

distinguished  from  present  sale,  817. 

EXEMPTIONS, 

See  Homestead. 
defined,   38. 

EXEMPT  PROPERTY, 

chattel  mortgage  of,  886. 

not  subject  to  fraudulent  conveyance,  224. 

EXPLOSION, 

under  fire  policy,  1076. 

EXPRESS   COMPANY, 

common  carrier,  976. 
duty   as   to   delivery,    1009. 

EXPRESS  CONTRACT, 
defined,  53. 
terms  implied  in,  56. 

EXPRESS  COVENANTS, 
in  a  lease,  1229,  1233. 
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EXPRESSION, 

mistakes  of,  145. 

EXPRESS  WARRANTY, 
in  sale,  849. 

EXTENSION  OF  TIME, 

as  consideration,  1037.  '  ' 

as  discharge  of  surety,  1063. 

EXTRA  COMPENSATION, 

when  partners  entitled,  724. 

F 
FACT, 

effect  of  misrepresentation  of,  154. 
mistake  of,   149,   154. 

FACTOR, 

barter  or  pledge  by,  629. 

defined,  627. 

has  general  lien,  630. 

implied  powers,  628. 

may  sue  in  own  name,  631. 

FACTOR'S  ACTS, 

nature  and  effect  of,  629. 

FAILURE  OF  CONSIDERATION, 
what  constitutes,  73. 

FAMILY  NECESSARIES, 

agency  and  liability  of  wife  for,  123,  125. 

FATHER. 

entitled  to  child's  earnings,  96. 

FEDERAL  LAWS, 

distinguished  from  state  laws,  14. 

FEE  SIMPLE, 

definition  and  nature,  1154. 
words  necessary  to  create,  1183. 

FELLOW  SERVANTS, 

liability  of  master  for  negligence  of,  603  note. 

FIDELITY  INSURANCE, 
definition,  1145. 


668  Index. 

[Appendix  references  are  to  pages,  all  others  to  sections.\ 

FIDUCIARY  RELATIONS, 
fraud  in,  170,  172. 

FILING, 

chattel  mortgage,  889. 
conditional  contract  of  sale,  879. 

FINDER, 

rights  and  duties,  916. 
title  of  and  from,  26. 

FIRE, 

destruction  of  leased  premises  by,  298,  1233,  1237. 
what  is  under  policy  against,  1076. 

FIRE  INSURANCE, 

/.    Nature  arid  Formation  of  Contract. 

causes  of  loss  usually  excepted,  1077,   1078. 

concealment  and  its  effect,  1085. 

definition,  utility  and  theory,  1068. 

form  of  contract,  1070. 

how  construed,   1070. 

how  far  cause  of  fir:^  material,  1077,  1078. 

kinds  of  warranties,  1082. 

nature  and  effect,  1078. 

of  stockholder,  801. 

oral  contracts  of  insurance,   1071. 

parties,  1069. 

policy  defined,  1068. 

premium,  1075. 

property  or  interest  insured,  1072. 

reinsured  has  insurable  interest,  1073. 

representation   defined,   1083. 

risk  or  peril,  1076. 

term,  1074a. 

truth  and  materiality  of,  1084. 

warranty  defined  and  distinguished,   1079,   1086. 

what  constitutes  a  warranty,  1081. 

constitutes  insurable  interest,  1073. 

constitutes  loss  by  fire,  1076,  1078. 

must  be  disclosed,  1087. 

need  not  be  disclosed,  1086- 
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FIRE  INSURANCE— Co«riMMff£f. 

//.    Special  Provisions  of  Policy. 

alienation  and  change  of  title,  1093. 

alteration  and  change  of  risk,  1095. 

assignment  of  policy  and  its  effect,  1094. 

"builder's  risk,"  1099. 

cancelation,  1102. 

concealment  or  misrepresentation  by  agent,  1088. 

in  general,  1089. 

location  and  removal  of  property,  1101. 

neighboring  buildings,  increase  of  risk,  1098. 

other  insurance,  and  over-insurance,  1096. 

parties,    1091. 

property  and  its  description,  1092. 

statements  and  provisions  as  to  title  and  encumbrances,  1090,  1093. 

use  and  occupation  of  prohibited  articles,  1100. 

vacancy,  1098. 

///.    Loss  and  Proceedings  Thereafter. 

effect  of  failure  to  give  or  make,  1103. 

estoppel  to  defend,  and  waiver  of  defenses,  1105,  et  seq. 

form  and  contents,  1106. 

fraud  and  false  swearing,   1108. 

notice  and  proofs  of  loss,  1103. 

other  steps  after  loss,  1107. 

time  of  giving  or  making,  1104. 

when  and  to  whom  given,  1105. 

IV.   Loss  and  Adjustment. 

double  insurance  and  contributicm,  1118. 

how  indemnity  measured,  1116. 

in  general,  1113. 

liability  of   reinsurer,   1117. 

limitations   of  actions,   1121. 

open  and  valued  policies,  1114,  1115. 

provisions  for  arbitration,  1120. 

shifting  and  floating  risks,   lll'S. 

subrogation  of  insurer,  1119.' 

FIRM, 

See  Partnership. 

FIRM  NAME, 

nature  of,  $75, 
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FIXTURES, 

See  Landlord  and  Tenant  ;  Real  Property. 

nature  of,  1150. 

right  of  tenant  to  remove,  IISO. 

FLOATING  POLICY, 

in  fire  insurance,  1115. 

FORECLOSURE, 

See   Mortgages  of   Personal   Property  ;   Mortgages  of   Real  Property  ; 

Pledge. 

of  chattel  mortgage,  897. 

of  mortgages,  1217. 

of  pledge,  965. 

FOREIGN  ADMINISTRATION, 
nature   of,   1272. 

FOREIGN  BILL  OF  EXCHANGE, 
defined,  498. 

effect  of  accepting  or  indorsing  more  than  one  of  set,  531  et  seq. 
issued  in  sets,  265,  530. 

FOREIGN  CORPORATIONS, 
citizenship,  815. 
interstate   commerce.  815. 
rights  and  powers  of,  815. 
taxation  and   licensing,  815. 

FOREIGN  PRINCIPAL. 

liability  of  agent  of,  604. 

FORFEITURE, 

by  agent  or  servant  of  compensation,  589,  592. 

of  corporate  existence.  807.  et  seq. 

of  estate  for  breach  of  condition,  1163. 

of  lease  for  breach  of  covenant,  1228,  1245. 

FORGED  CHECKS, 
effect,  541. 

FORGERY, 

acceptance  warrants  against,  435. 

as  defense  to  bill  or  note,  446. 

indorser   warrants   against,   435. 

transfer  by  special  indorsement  or  delivery  warrants  against,  434. 
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FO  RMS, 

See  appendix,  pp.  579-611. 

acknowledgment,  authentication  of,  appendix  60S 

by  attorney,  appendix  60S. 

by  corporation,  appendix  60S. 

by  husband  and  wife,  appendix  604. 

by  individual,  appendix  604. 
agreement  between  merchant  and  traveling  man,  appendix  579. 

for  making  road,  appendix  S84. 

submitting  to   arbitration,  appendix  S82. 

to  erect  a  building,  appendix  S83. 

to  work  farm  on  shares,  appendix  609. 
arbitration,  submission  to,  appendix  S82. 
a'rbitrators,  award  of,  appendix  S82. 
articles   of  copartnership,  667. 

assignment   in   simple   form  with  guaranty   of  collection,   appendix 
582. 

notice  of  to  debtor,  appendix  S8S. 

of  certificates  of  stock,  754. 

of  claim  without  recourse,  appendix  582. 

of  contract  or  debt,  simple  form,  23S. 

of  lease  and  consent  thereto,  appendix  609. 

of  mortgage  by  deed,  appendix  607. 
by  indorsement,  appendix  606. 

of  several  debts  in  schedule,  appendix  581. 

of  wages  due  and  to  become  due,  appendix  581. 
attorney,  power  of,  551. 

authentication  of  acknowledgment,  appendix  60S. 
award  of  arbitrators,  appendix  582. 
bank  draft,  369. 

banker's  collateral  note,  appendix  593. 
bill  of  exchange  waiving  protest,  appendix  587. 

of  sale  in  common  form.  817. 

with  special  wananty.  appendix  591. 
bills  of  exchange  in  usual  form,  363. 
blank  indorsement,  404. 
bond,  common  form,  appendi.x  580. 

for  deed,  appendix  601. 

of  indemnity  against  lost  bill  or  note,  appendix  587. 

of  surety  company,  appendix  599. 

of  treasurer  with  sureties,  appendix  596. 
buildmg  contract,  appendix   583. 

l-ertificate  of  common  stock  showing  issue  of  preferred  shares,  ap- 
jiendix  588, 
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VO^U.^,— Continued. 

of  deposit,  367. 

of  stock,  751. 
certified  check,  368. 
chattel  mortgage,  indorsement  for  refiling,  appendix  595. 

satisfaction  o.,  cjjpendix  595. 

statement  of  claim  with,  appendix  594,  595. 

with  power  of  sale,  appendix  593. 
check,  368. 
codicil,  1255. 

composition   with   creditors,   348. 
conditional  form  of  lease,  appendix  591. 

indorsement,  408. 

sale,  agreement  for,  appendix  591. 
contract,  see  Agreement. 

corporation,  acknowledgment  by,  appendix  605. 
deed,  forms  of  acknowledgment  of,  appendix  604-606, 

of  quitclaim,  appendix  603. 

with  full  covenants,  appendix  602. 
directors'  meeting,  notice  thereof  and  waiver,  781. 
drafts,  bankers,  369. 

fidelity  bond  by  corporate  surety,  appendix  590. 
fire  insurance,  notice  of  loss,  1105. 
foreign  bill  of  exchange,  363. 
full  indorsement,  404. 
general  indorsement,  404. 
guaranty  by  letter  of  credit,  appendix  597. 

in  brief  form,  appendix  597. 

of  bond  by  indorsement,  598. 

of  collection,  appendix  598. 

assignment  with,  appendix  582. 

of  payment,   appendix  598. 

of  rent  on  lease,  appendix  597. 

to  bankers  in  brief  form,  appendix  598. 
indorsement  of  amount   due  on  refiled  chattel  mortgage,  appenoi. 

595. 
indorsements  of  commercial  paper,  404,  406,  407,  413. 
infant,  ratification  of  contract  of,  appendix  583. 
inland  bill  of  exchs"^:''    ^''3. 

jOmi    al--_   sevcrar  nurtr,   ^rj.'ptfndix    586. 

judgment  note,  appendix  585. 

landlord  and  tenant,  notices  between,  appendix  611. 

lease,  assignment  by  indorsement,  740. 

of  and  consent  thereto,  740. 

of  by  separate  writing,  appendix  609. 
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FORMS— Continued. 

conditional  sale  by,  appendix  591. 

for  house,  appendix  607. 

of  farm,  appendix  608. 

of  residence,  1223. 

to  work  farm  on  shares,  appendix  609. 
loss,  notice  of  under  fire  policy,  llOS. 
meeting  of  directors,  waiver  and  notice,  781. 

of  stockholders,  waiver  and  notice,  772. 
money  bond,  appendix  S80. 

mortgage  of  chattels,  indorsed  for  refiling,  appendix  595. 
satisfaction  of,  appendix  595. 

of  chattels  with  power  of  sale,  appendix  593. 

of  land,  statutory  form,  appendix  606. 
note  by  corporation,  appendix  587. 

judgment,  appendix  585. 

ordinary  form,  366. 

secured  by  mortgage,  appendix  586. 

to  banker  secured  by  collateral,  appendix  593. 
notice  of  directors'  and  stockholders'  meetings,  781. 

of  dishonor  of  commercial  paper,  465  note. 

of  dissolution  of  firm,  711. 

of  loss  under  fire  policy,  1105. 

of  stockholders'  meeting,  772. 
notices  between  landlord  and  tenant,  appendix  611. 
notice  to  stop  goods  in  transit,  872. 
partner,  notice  by,  of  election  to  dissolve,  699. 
partnership  articles,  667. 

notice  of  dissolution,  771. 
pledge,    memorandum  of  with  power  of  sale,  appendix  592. 

ot  stock  with  power  of  sale,  appendix  592. 
jower  of  attorney,  551. 

of  sale  in  pledge  contract,  appendix  592. 
promissory  notes   (see  note), 
proxy,  special  forms,  appendix  589. 

to  vote  shares,  768 
qualified  indorsements,  407,  413. 
quitclaim  deed,  appendix  603. 

receipt  for  goods  sold  by  bill  of  sale,  appendix  590. 
release,  348. 

restrictive  indorsement,  406  note, 
sale,  bill  of,  817. 

conditional  sale  of  machinery,  appendix,  591. 
stock  certificate,   751. 

43 — Com.  Law. 
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FORMS— Continued. 

bond  for  issue,  590. 
stockholders'  meeting,  notice  of  and  waiver,  772. 
stoppage  in  transit,  notice  of,  872. 
surety's  bond  for  treasurer,  appendix  596. 
surety  company's  fidelity  bond,  appendix  .599. 
wages,  assignment  of,  appendix  581. 
waiver  of  notice  of  directors'  meeting,  781. 

of  stockholders'  meeting,  772. 
warranty  deed,  appendix  602. 
will  and  codicil,  1255. 

FCRWARDIXG  MERCHANTS, 
nature  of   duty  of,  941. 

FRACTIONS  OF  A  DAY, 
when  disregarded,  270. 

FRAUD, 

See  Concealment;  Frauds  upon  Creditors;  Fire  Insurance;  Sales;  Un- 
due Influence. 
by  mortgagor  on  creditors,  888. 
concealment  of  material  facts,  163. 
definition  and  nature,   150. 
effect  of  buyer's  fraud  in  sale,  820. 

of  fraud  and  remedies,  166. 

of  fraud  upon  public  justice,  217. 

of  innocent  misrepresentations,  162. 

on  statute  of  limitation,";,  340. 

on  title  of  transferrer  of  commercial  paper,  424. 
elements  of  fraudulent  misrepresentation,  153. 
fraud  of  principal  or  creditor  on  surety,  1045. 
frauds  in  auction  sales,  159. 
from  seller's   retention  of  possession,  837,  838. 
in  law  and  morals  distinguished,  151. 
in  proofs  of  loss  in  insurance,  1108. 
knowledge  or  belief  of  party  defrauding,  162. 
latent  defects  in  goods  sold,  164. 
law  and  fact,  fact  and  opinion,  154,  159. 
limits  of  right  to  rescind  for,  167. 

means  of  knowledge,  negligence  of  party  defrauded,  158. 
misrepresentation  and  concealment,  152. 
must  be  of  material  fact,  156. 

relied  upon,  157.  159. 


Index.  675 

[Appendix  references  are  to  pages,  all  others  to  sections.] 

FRAUD — Con  tinned. 

negotiable  instrument  fraudulently  procured,  169. 
of  partner  binds  firm,  696. 

cause  for  dissolving  firm,  701. 
presumption  of  fraud  from  fiduciary  and  confidential  relations,  165. 

from  inadequacy  of  consideration,  67. 

in  bulk  sale,  839. 
promise,  when  not  fraud,  155. 
puffing  cost  or  value,  159. 
recommendation  of  third  party,   161. 
rights  of  innocent  purchasers,  168. 
statements  knowingly  false  or  recklessly  made  give  rise  to  action 

for  deceit,  162. 
to  whom  misrepresentations  must  be  made,  160. 
when  disclosure  not  necessary,  163,  164,  165. 

infant  liable  for,  105. 

principal  liable  for  agent,  601. 

FRAUD  AND  FALSE  SWEARING, 

effect  of  in  proofs  of  loss  under  insurance  policy,  1108. 

FRAUDS,  STATUTE  OF, 

In  General. 
by  auctioneer,  640. 
construction  of  fourth  section,  131. 
origin  and  purpose,  126,  127,  128. 

performance  and  part  performance  of  contracts  within,  132. 
signature  by  agent,  135,  552. 

under  by  broker,  635. 
text  of  the  seventeenth  section,  142,  824. 
the  form  of  the  writing  required,  133. 

fourth  section,   130. 

signing,  135. 
when  the  consideration  must  be  expressed,  134. 

the  writing  must  be  made,  133. 

Transactions   Within   the  Statute. 

agent  may  sign  under  oral  authority,  552. 
assignments  of  lease  under,  1240. 
contracts  for  labor  and  materials,  825. 
for  sale  of  goods,  etc.,  824. 
of  land,  136. 
delivery,  acceptance  and  receipt,  829. 
eflfect  of  part  performance,  138. 
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FRAUDS,  STATUTE  07— Continued. 
guaranties  within,  1038. 
leases  void  under,  1223. 
meaning  of  debt,  etc.,  1039. 
"of  another  person,"  1040. 
part  payment,  830. 
price  or  value,  827. 
promise  in  consideration  of  marriage,  140. 

to  answer   for  debt,  default  or   miscarriage  of  another,   139, 
1038,  et  seq. 

to  pay  one's  own  debt,  1043. 
representations  as  to  credit  of  third  person,  161. 
sales  of  choses  in  action,  826. 
special  promise,    1038. 
substitution  of  debtors  or  novation,  1042. 
suretyship  for  infant  or  married  woman,  1041. 
tenancy  from  year  to  year  under,  1249. 
undertaking  of  del  credere  agent  not  within,  545. 
what  are  goods,  wares  and  merchandise,  824,  825. 

deemed  interest  in  land,  137. 
when  surrender  of  term  void  under,  1246. 
where  principal  competent  but  not  bound,  1041. 
writing  required  by,  828. 

FRAUDULENT  PURCHASER, 
as  vendor  of  property,  820. 

FRAUD  UPON  CREDITORS, 
Bulk  Sales  Acts,  839. 
composition  with  creditors,  228. 
creditor  can  not  control  debtor's  labor,  224. 
effect  of  fraudulent  conveyance,  229. 
evidences  of   fraud,  226. 
frauds  on  future  creditors,  225. 
general  principles,  223. 
intent  to  defraud,  225. 
preferring  creditor  not,  227. 
property  conveyed,  224. 

sale  without  change  of  possession,  837,  838. 
when  gift  fraudulent  on  creditors,  225. 

FREIGHT, 

See  Carriers  of  Goods. 
FRIENDLY  FIRE, 

as  distinguished  from  hostile,  1077  note. 


Index.  67^ 

[Appendix  references  are  to  pages,  all  others  to  sections.\ 

FULL  INDORSEMENT, 

See  Negotiable  Ccntpacts. 
nature  and  effect,  400,  404. 

FUTURE  ADVANCES, 

mortgage  to  secure,  888. 

FUTURE  GOODS, 

contract  for  sale  or  mortgage  of,  823,  88S. 

FUTURES, 

gambling  in,  187. 


GAMBLING  CONTRACTS, 

See  Illegal  Contracts. 
generally,  187. 
money  lent  for  gaming,  188. 
rights  against  stockholders,  189. 

GARNISHMENT, 
defined,  39. 

GENERAL  AGENT, 
authority  of,  S61. 
defined,  S4S,  561. 

GENERAL  LAWS, 

formation  of  corporations  under,  735,  736. 

GENERAL   LIEN, 
defined,  595. 

GIFT, 

defined,  29,  59. 

distinguished  from  sale,  817. 

promise  of  gift  not  binding,  59. 

when  deemed  fraudulent  upon  creditors,  225. 

when  revocable,  29. 

GOOD  CONSIDERATION, 
what  is,  58,  note. 

GOODS, 

duress  of,  177. 
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GOOD  WILL, 

See   Partnership. 
definition  and  nature,  ^■4,  0/4. 

GRACE,  DAYS  OF, 

on  what  paper  allowed,  454  note. 

rule  when  last  day  is  Sunday  or  legal  holiday,  454  note. 

under  negotiable  instruments  law,  454. 

GRANTING  CLAUSE, 
in  deed,  1182,  1183. 

GRATUITOUS  BAILMENT, 

See  Bailments.  ■ 
GROSS  NEGLIGENCE, 

defined,  905,  920. 

depositary  liable,  905,  920. 

mandatory  liable,  905,  922. 

GUARANTY  AND  SURETYSHIP, 

See  Frauds,  Statute  of. 

Formation  of  the  Contract. 
capacity  of  parties,   1036. 
consideration,  1037. 
defined,  1034. 

fraud  in  the  contract,  1045. 

guaranty,  suretyship  and  indorsement  distinguished,  1035. 
in  general,   1033. 

when  must  be  in  writing  under  statute  of  frauds.  1038,  et  seq. 
notice  of   acceptance   of   guaranty  necessary,   1046. 

Scope  and  Interpretation  of  Contract. 

continuing  and  noncontinuing  guaranty,  1047. 

form  of  notice,  1048. 

surety  not  entitled  to  notice,  1048. 

what  constitutes  due  diligence,  1051. 

when  creditor  must  use  due  diligence — guaranty  of  collection,  1050 
diligence  not  required — guaranty  of  payment,  1052. 
guarantor  entitled  to  notice  of  principal's  default,  1048 
principal  must  be  sued  before  guarantor,  1049. 

Riglits  of  Sureties  After  Payment. 
impairment  of   right   discharges   surety,   1060. 
may  compel  principal  to  pay,  or  creditor  to  sue,  1054. 
right  of  cosureties  to  contribution.   1055,   1056. 

payment  must  have  been  compulsory,  1057. 
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GUARANTY  AND  SURETYSHIP— Continued. 
to  indemnity  from  principal,  1053. 
surety  not  entitled  to  securities  until  payment,  1060. 
surety's  right  of  subrogation,  10S8,  10S9. 

Discharge  of  Surety. 

by  alteration  of  contract,  1064. 

by  concealment  of  principal's  defaults,  1066. 

by  death,  1061, 

by  extension  of  time  to  principal,  1063. 

by  impairing  securities,  1060,  1065. 

by  payment  or  performance,  1062. 

by  release  of  cosurety,  1065. 

by  release  of  principal,  1062. 

negotiability  of  guaranty,  1067. 

GUESTS, 

See  Innkeepers. 

H 
HABENDUM, 

clause  in  deeds,   1186. 

HEIRS, 

when  word  necessary  to  convey  fee,  1183. 

HIRE, 

See  Bailments. 

bailments  for,  926,  et  seq. 

HOLDER  IN  DUE  COURSE, 

See  Bona  Fide  Holder. 

HOLDING  OUT, 

partnership  by,  659,  et  seq. 

HOLIDAY, 

paper  maturing  on,  454. 

HOMESTEAD, 

defined,  1160. 

how  lost,  1160. 

not  subject  of  fraudulent  conveyance,  224. 

priority  of   mortgage,   1160,   1207. 

HOTEL, 

See  Innkeepers. 
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HUSBAND  AND  WIFE, 

See  Dower;  Homestead;  Marriage;  Married  Women. 
agency  between,  123,  548. 
can  not  be  copartners,  664. 
conveyances   between,    \V17. 
estates   between,    11S8,    1159,    1160. 
liability  for  wife's  antenuptial  debts,   122,  125. 

of  husband  for  family  necessaries,  123,  125. 
mortgage  of  exempt  chattels,  886. 
rights  of  husband  in  wife's  property,  118,  119,  1164. 
source  of  the  law  of,  116,  117. 
under  the  community  system,   125  note. 
undue  influence  between,  171. 

I 

IDIOTS, 

contracts  of,  106. 

IGNORANCE, 

See  Fraud;  Knowledge;  Mistake. 
effect  on  unlawful  contract,  219. 

ILLEGAL  AGENCY, 
effect  of,  546. 

ILLEGAL  CONTRACTS, 

See  Frauds  upon  Creditors. 
In  General — Sunday  Contracts — Gambling  Contracts. 

dealing  in  futures,  187. 

debts  paid  on  Sunday  discharged,  186. 

gambling  transactions,   187. 

generally  void,  180. 

may  be  contrary  either  to  positive  law  or  to  public  policy,  181,  182, 

183,  198. 
money  lent   for  gaming,   188. 
ratification  and  delivery  under,  186. 
recovery  from  stakeholders  and  winners,  189. 
securities  given  on  gaming  consideration,   187. 
Sunday  contracts,  in  general,  184. 
wager  policies,  1072,  1124. 
what   deemed   Sunday   contract,    185. 

Usurious  Contracts. 

compound  interest,  193, 
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ILLEGAL  CO^T-RACTS— Continued. 
consequences  of  usury,  197. 
devices  covering  usury,   196. 
discounts,  192. 
intent,  194. 

maritime  loans  and  other  hazardous  undertakings,  195. 

usury  defined,  190. 

what  contracts  usurious,  191. 

Contracts  Touching  Marriage 
marriage  brokage  contracts,  201. 
separation  contracts,  200. 
unlavifful  restraints  upon  marriage,  199. 

Unlawful  Restraints  Upon  Trade. 

combinations  between  workmen  or  employers,  210. 

consideration,  180. 

cornering  the  market,  208. 

frauds  upon  auction  sales,  209. 

in  general,  202. 

interests  of  purchaser  considered,  204. 

no  artificial  Hmitations  as  to  space,  206. 

no  limitations  as  to  time,  205. 

reasonable  restraints  lawful,  203. 

sales  of  patents,  and  trade  secrets,  207. 

Agreements  Injuring  Public  Service. 

assignment  of  salaries,  214. 
compensation  of  public  officers,  213. 
corrupting  public  officers — lobbying,  215. 
trafficking  in  offices,  212. 

Contracts  Affecting  Public  Justice. 

frauds  on  public  justice  by  compounding  oilenses  and  stifling  prose- 
cutions, 216. 
maintenance  and  champerty,  216. 

Effect  of  Illegality. 

commercial  paper  affected  by  illegality,  222,  424. 

contract  severable,  220. 

conveyances  to  defraud  creditors,  223,  et  seq. 

effect  on  securities,  222. 

illegal  agency,  222,  424. 

illegality  past,  221. 
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ILLEGAL  COySTRACTS— Continued. 
illegal  partnership,  666. 

purpose  not  consummated,  221. 
in  general — pari  delicto,  218. 
knowledge,  intent,  219. 

ILLEGALITY, 

as  a  defense  to  commercial  paper,  222,  424. 

of  agency,  546. 

of  partnership,  666. 

IMPLICATION, 

agency  by,  SS4. 

IMPLIED   CONDITIONS, 
in  sales,  875. 

IMPLIED  CONTRACTS, 

defined  and  explained,  53,  et  s«q. 
distinguished  from  express,  56. 

IMPLIED  WARRANTY, 

See  Sales  of  Personal  Property. 
in  sales,  843,  et  seq. 
of  seaworthiness  in  marine  insurance,  1142. 

IMPOSSIBILITY  OF  PERFORMANCE, 
act  of  God,  297. 

of  the  law,  298. 
caused  by  act  of  the  party,  313. 

exception  where  contract  contemplates  continued  existence  of  per- 
son or  thing,  297. 
usually  does  not  discharge  contract,  296. 

IMPOSSIBLE  CONSIDERATION, 

how  affects  validity  of  contract,  71. 

IMPRISONMENT, 

or  threats  of  as  constituting  duress,  178, 

IMPROVEMENTS, 

by  life  tenant,  1155. 

INCONTESTABLE  CLAUSE, 
in  life  policy,  1132. 
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INCORPOREAL  PROPERTY, 

defined  and  distinguished,  23,  24. 
may  be  pledged,  944,  947. 
real  and  personal,  22,  1157. 

INCUMBRANCES, 

covenant  against  in  deed,  1188a. 

life  tenant  must  keep  down,  IISS. 

statements  as  to  incumbrances  in  insurance,  1090. 

INDEMNITY, 

agent's  right  to,  594. 

how  measured  in  fire  insurance,  1116. 

of  surety,  1053. 

INDEPENDENT  PROMISES, 

See  Breach  of  Contract. 
INDORSEMENT, 

See  Negotiable  Contracts. 
by  partner  after  dissolution,  716. 
distinguished  from  guaranty  and  suretyship,  1035. 
of  negotiable  paper,  430-437. 
power  of  agent  to  make,  576. 

INDORSER, 

See  Negotiable  Contracts. 
contract  of,  432,  et  seq. 

INFANTS, 

adult's  rights  on  avoidance,  101. 

as  partners,  664. 

as  principal  or  agent,  546. 

bound   for   necessaries,  93. 

contracts  usually  voidable,  92. 

definition  and  general  principles,  92. 

earnings  and  property,  96. 

indorsement  of  infant,  392. 

infant  can  not  ratify  in  part,  99. 

liability  for  torts,  105. 

ofifer  binding  acts  and  contracts,  96. 

recovery  of  consideration  by  infant,  100,  101. 

return  of  consideration  on  avoidance,  99. 

time  of  ratification  and  avoidance,  98. 

under  statute  of  limitations,  339. 

void  and  voidable  contracts,  97. 
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INFANTS— Contitwcd. 

what  are  necessaries,  94. 

are  not  necessaries,  95. 
constitutes  avoidance,  104. 
constitutes  ratification,  102,  103. 

INHERITANCE  TAX, 
nature  of,  1251. 

INJUNCTION, 

against  breach  of  contract,  331. 
against  ultra  vires  acts,  785. 
definition  and  examples,  41. 
to  stay  waste,  1156. 

INLAND  BILL  OF  EXCHANGE, 
defined,  364,  498. 

INNKEEPERS, 

contracts  and  notices  limiting  liability,  1029. 

duty  of  keeper  to  receive  public,  1027. 

guest  and  boarder  distinguished,  1028. 

liability  for  guests'  property,  1128. 

lien  of,  1030. 

nature  of  calling,  1026. 

INNOCENT  MISREPRESENTATIONS, 
effect  of,  162. 

INNOCENT  PURCHASERS, 

See  Bona  Fide  Purchasers  ;  Negotiable  Contracts. 
right  to  rescind  as  against,  168,  169. 
under   recording  acts,   1199. 

INSANITY, 

cause  for  dissolution  of  firm,  701. 
contracts  for  necessaries,  108. 
defined,  106. 
effect  of  guardianship  for.  111. 

under  suicide  clause  of  life  policy,  1131. 

upon  contracts,  106,  107,  119. 

upon  when  unknown  to  other  party,  109. 

upon  wills,  1253. 
lucid  interval,  109. 
of  offerer  revokes  offer,  84. 
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mSAl<inY— Continued. 

of  principal  or  agent  revokes  agency,  618,  619. 

torts   of   lunatics,    112. 

under  statute  of  limitations,  339. 

INSOLVENCY, 

See  Bankruptcy;  Stoppage  in  Transitu. 
does  not  discharge  contract,  300. 
when  buyer  must  disclose,  165. 

that  of  buyer  revives  vendor's  lien,  863. 

INSTALMENTS, 
sales  by,  874. 
when  paper  payable  in  overdue,  421  note. 

INSTRUCTIONS, 

agent  must  ordinarily  obey,  581. 
limiting  authority  of  agent,  563. 

INSURABLE  INTEREST, 

See  Fire  Insurance;  Life  Insurance. 
in  life  insurance,  1124,  et  seq. 
what  constitutes,   1072. 

INSURANCE, 

See  Accident  Insurance;  Fire  Insurance;  Life  Insurance. 

INSURANCE  BROKERS, 

nature  of  duties  of,  634. 

INSURER, 

See  Fire  Insurance. 

carrier  of  goods  as,  975,  991,  et  seq. 
of  passengers  as  not,  1021. 

INTENTION, 

in  interpretation  of  contracts,  250, 'et  seq. 

right  to  alter  contract  so  as  to  make  it  express,  306. 

INTEREST, 

See  Illegal  Contracts- 

as  damages,  201,  327,  note, 
by  contract  and  custom,  327,  note, 
compound  is  not  usury,  193. 

default  in  payment  does  not  render  negotiable  paper  overdue,  421 
note. 
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INTEREST— fo«/(w«frf. 
legal  rate,  190. 

prevails  if  no  rate  specified,  327,  note. 
rate  where  risk  is  hazardous,  195. 
what   rate   governs   after   maturity,   327,   note, 
when  recoverable,  327,  note. 

INTERNATIONAL  LA^V, 

distinguished  from  municipal  law,  4. 

INTERPRETATION  OF  CONTRACTS, 

See  Agency;   Evidence;  Time;   Usage. 
against  whom   doubtful  words  construed,  255. 
construction  as  to  time,  282. 
by  parties,  256. 

restricted  to  object  of  contract,  259. 
effect  of  usage  and  custom  on,  246,  et  seq. 
how  words  construed,  251. 
lawful  intentio'i  presumed,  253. 
of  surety's  comract,  1047. 
oral  and  written  evidence  in,  240,  et  seq. 
punctuation,  257. 
purpose  and  necessity  of,  250. 
repugnant  clauses  disregarded,  258. 
what  writings  construed  together,  252. 
whole  writing  construed,  252. 
writing  prevails  over  printing,  253. 

INTERSTATE  COMMERCE, 

foreign  corporations  act,  815. 

INTERSTATE  COMMERCE  ACT, 
foreign  corporations  act,  815. 
scope  and  character  of  Sherman  Law,  787,  note. 

INTERSTATE  SUCCESSION, 

See  Descent;  Wills. 
title  through,  35. 

INVASION, 

fire  loss  due  to,  1078. 

INVOLUNTARY  ALIENATION, 
title  by,  1169. 

IRREGULAR  INDORSEMENT, 
effect  of,  432,  433. 
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J 
JOINT  ESTATES, 

joint  tenancy  and  tenancy  in  common  distinguished,  1162. 

JOINT  INDORSERS, 
how  liable,  437. 

JOINT  PROMISORS, 

contribution  between,  88. 

liability  where  promise  both  joint  and  several,  88. 

must  be  sued  together,  88. 

JOINT  STOCK  COMPANY, 
legal  nature,  717. 

JUDGMENT, 

as  discharge  of  contract,  299. 

attorney's  lien  on,  650. 

defined,  36. 

estoppel  by,  52. 

how  enforced,  37,  38. 

in  what  sense  a  contract,  52. 

lien  of,  52. 

limitations  of  actions  on,  52. 

merger  by,  52,  299. 

peculiarities  of,  52. 

power  of  partner  to  confess,  687. 

K 

KNOWLEDGE, 

See  Notice. 

necessary  to   satisfaction  of  falsity  of   representations,  157,   158. 
of  facts  constituting  illegality,  219. 
of  law  presumed,  149,  154. 
of  offer,  87. 

L 

LAND, 

See  Frauds,  Statute  of  ;  Real  Property  ;  Vendor  and  Purchaser 

LAND  CONTRACT, 

See  Vendor  and  Purchaser. 

time  as  essence  of,  268. 
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LANDLORD  AND  TENANT, 

In  General. 

crops  as  between,  1150. 

fixtures  between,  1150. 

leasehold  not  subject  to  dower,  1220. 

of  the  relation  in  general,  1220. 

The  Lease. 

against  assignment  and  subletting,  1236. 
conditions  of  forfeiture  and  re-entry,  1228. 
covenants  touching  use  of  premises,  1235. 
covenant  to  pay  rent,  1234. 
taxes,  1234. 

to  repair,  1231. 
description  of  premises,  1226. 
duty  where  premises  destroyed,  1237. 
execution  of  lease,  1238. 
form  and  writing,  1223. 
how  affected  by  assignment  of  lease,  1233,  1241,  1242. 

destruction  of  premises,  1233. 
lessee's  express  covenants,  1233. 

implied  covenants,  1230. 
lessor's  express  covenants,  1231. 

imphed  covenants,  1229. 
parties,  1221. 

rent  and  reservation  of  rent,  1227. 
sealing  and  recording,  1238. 
term,  1224. 

to  deliver  up  premises  in  good  repair,  1237. 
to  renew  lease,  1232. 
what  may  be  leased,  1222. 
words  of  leasing,  1225. 
writing  under  statute  of  frauds,  1238. 

Assignment  and  Subletting. 

by  eviction  of  tenant,  1247. 

by  forfeiture,  1245. 

by  surrender,  1246. 

distress,  1248. 

effect  of  assignment,  1239,  1241,  1242. 

of  subletting,  1243. 
form  of  assignment,  1240. 
in  general,  1239. 
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LANDLORD  AND  T'EMKHT— Continued 
right  to  emblements,  1249. 
tenancy  at  will,  1249. 
termination  and  notice  to  quit,  1249. 

Termination  of  Lease. 

by  lapse  of  time,  1244. 
summary  remedies,  1248. 
tenancy  from  year  to  year,  1249. 

LATENT  DEFECTS, 

duty  of  seller  to  disclose,  164. 

LAW. 

See  Equity;  Statutes. 
as  a  system,  1. 
commercial,  7. 
common  or  customary,  6. 
different  meanings  of  the  word,  2. 
evidences  of  common,  8. 
federal  and  state,  14. 

how  change  of  law  affects  contracts,  298. 
international  and  municipal  distinguished,  4. 
mistake  or  misrepresentation  of,  149,  154. 
moral  basis  of  positive,  5.  , 

of  what  place  governs  contract,  3S4-3S8. 
technical  or  positive  defined,  3. 
unwritten,  8,  10. 

LAW  MERCHANT, 

in  relation  to  bills  and  notes,  360. 
nature  and  source  of,  7. 

LAW  OF  PLACE, 

See  Conflict  of  Laws. 

LEASE, 

See  Landlord  and  Tenamx 

LEGAL  FORMS, 

See  Forms. 

LEGAL  OWNERSHIP, 

defined  and  distinguished  from  equitable,  34. 

LEGAL  REMEDIES, 

See  Remedies. 

44 — Com.  Law. 
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LEGAL  RIGHl, 

See  Rights, 

LEGAL  TENDER, 

creditor  may  demand,  289. 
what  is,  289. 

LETTER  OF  CREDIT, 

See  Guaranty  and  Suretyship. 
definition  and  nature  of,  1046. 

LIABILITY  OF  SHAREHOLDERS, 

See  Corporations. 

LIEN, 

See  Agency;  Agisters;  Attorneys  at  Law;  Auctioneers;  Bailments; 
Brokers;  Carriers;  Factors;  Hire;  Innkeepers;  Liverymen'  Sale 
OF  Personal  Property;  Wharfingers. 

agent's,  S9S. 

defined,  59S. 

distinguished  from  pledge,  945. 

effect  of  statute  of  limitations  upon,  335. 
of  tender  upon,  294. 

general  and  particular  liens,  595. 

how  waived,  864. 

of  agents  generally,  595. 

of  bailee  for  hire,  215. 

of  bailees  generally,  915. 

of  carrier,  1019. 

of  finder,  919. 

of  innkeeper,  1030. 

of  judgment,  52. 

of  partner,  719,  720,  721. 

of  vendor  of  land,  1171. 

of  personal  property,  862.  863. 

of  warehousemen,  915,  940. 

statutory  liens,  865. 

LIFE  ESTATE, 

See  Estates  for  Life. 

LIFE  INSURANCE, 

See  Accident  Insurance. 

assignment  and  change  of  beneficiaries,  llJJ. 

concealment,  1128. 

contractual  ties,  1126. 

death  by  suicide  and  in  violation  of  law,  1131, 
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LIFE  INSURANCE— Cojifwuerf. 
definition  and  nature,  1123. 
effect  of  nonpayment  and  waiver,  1129 
incontestable  clause,  1132. 
insurable  interest  in  lives,  1124. 
nature  and  form  of,  1122,  1123. 
notice  and  proofs  of  death,  1134. 
premiums,  1129. 

recovery  and  special  provisions,  1135. 
relationship,  1125. 

representations  and  vi^arranties,  1127. 
residence,  occupation  and  travel,  1130. 

LIGHTNING, 

damage  by  under  fire  policy,  1076. 

LIMITATIONS,  STATUTE  OF, 

See  Adverse  Possession. 
against  deposits  in  bank,  337. 
against  open  mutual  account,  338. 
as  to  specialty  or  judgment,  49,  52. 
as  to  time  of  suit  under  fire  policy,  1121. 
by  whom  new  promise,  etc.,  must  be  made,  34^. 
certificates  of  deposit,  337. 
effect  of  the  statute,  332,  335. 
how  long  it  runs,  49,  52,  336. 

running  of  interrupted  or  postponed,  339,  360. 
in  general,  352. 

new  promise  or  acknowledgment  under,  341. 
part  payment  under,  343. 
rule  as  to  fraud  concealed,  340. 
stale  claim  independent  of  statute,  332. 
sufficiency — writing,  342. 
when  begins  to  run,  337. 

runs  from  demand,  337. 

LIMITED  PARTNERSHIP, 
nature  of,  697  note. 

LIQUIDATED  DAMAGES, 

for  breach  of  contract,  325,  326 

LITERARY  PROPERTY, 
title  to,  28. 


692  Index. 

[Appendix  references  are  to  pages,  all  others  to  sections.^ 

LIVERYMEN, 

See  Bailments. 
rights,  duties  and  liabilities  of,  915-  942. 

LIVE  STOCK, 

carriers  of,  998. 

LOAN, 

for  gambling  purposes,  188. 

gratuitous  bailment  distinguished  from,  917. 

nature  of  as  a  bailment,  925. 

not  presumed  from  payment  of  money,  281. 

LOBBYING  CONTRACTS, 
validity,  215. 

LOST  BILL  OR  NOTE, 

recovery  on  presentment  for  payment,  433  note. 

LOST  INSTRUMENTS, 

effect  of  loss  generally,  310. 
lost  certificate  of  stock,  758. 

LUCID  INTERVAL, 

insane  person's  contract  made  during,  109. 

M 
MAIL, 

contracts  by,  85. 

time  and  manner  of  sending  notice  of  protest  by,  474. 

when  notice  of  dishonor  may  be  given  by,  472  et  seq. 

MAINTENANCE, 

definition  and  effect,  216. 

MAJORITY, 

See  Corporations  ;  Partnership. 
power  of  majority  in  corporations,  761  et  seq. 
in  partnership,  677. 

MAKER, 

defined,  366. 

liability  of,  429. 

not  discharged  by  lack  of  demand  and  notice  of  dishonor,  439. 

MANDATE, 

as  species  of  bailment,  922. 
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MARINE  INSURANCE, 

abandonment  and  constructive  total  loss,  1142. 

defined,  1142. 

implied   warranties   in,    1142. 

in  general,  1142. 

MARKETABLE  TITLE, 
defined,  1172. 

MARRIAGE, 

See  Dower;  Husband  and  Wife;  Married  Women. 

agreements  in  consideration  of  must  be  written,  140. 

as  a  valuable  consideration,  61. 

effect  on  property  of  spouses,  116  et  seq. 

estates  arising  from,  119,  120,  1158. 

of  female  partner  dissolves  firm,  703. 

of  female  principal  dissolves  agency,  624. 

unlawful  contracts  touching,  199  et  seq. 

^lARRIAGE  BROKAGE  CONTRACTS, 
validity  of,  199. 

MARRIED  WOMEN, 

See  Dower;  Husband  and  Wife;  Marriage. 
acknowledgment  of  deed  by,  1194,  1197. 
as  partners,  664. 
contracts  in  equity,  124. 

void  at  law,  121. 
legal  existence  merged  during  coverture,  117. 
necessaries  and  agency  therefor,  123. 
property  and  antenuptial  contracts,  116  et  seq. 

capacity  under  statutes,  125. 
sources  of  law  as  to,  116. 
under  community  system,  125  note. 

MASTER  AND  SERVANT, 
relation  of,  544. 

MATERIAL  ALTERATION, 

See  Alteration  of  Written  Contract. 

MATERIAL  FACTS, 
in  insurance,  1084. 
misrepresentation  or  concealment  of,  156,  163. 

MEASURE  OF  DAMAGES, 

See  Damages. 
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MEETINGS, 

See  Corporations. 

MERCANTILE  AGENCY, 
false  statements  to,  160. 

MERCHANDISE  BROKERS, 

See  Brokers. 

MERCHANTABILITY, 

warranty  in  sales  of  goods,  847. 

MERGER, 

by  judgment,  52,  299. 

by  sealed  contract,  49,  299. 

MINERALS, 

grant  of,  1148. 

MINORS, 

See  Infants. 

MISREPRESENTATION, 

See  Fraud. 
in  insurance,  1083. 

MISTAKE, 

caused  by  other  party  may  be  fraud,  145,  146. 

correction  by  parties,  306. 

in  general,  145. 

may  be  shown  by  parol,  244. 

mistake  of  expression  corrected  in  equity,  145. 

of  intention  as  to  consideration  or  subject-matter,  148. 
parties,  147. 

of  law  does  not  avoid  contract,  149. 
recovery  of  money  paid  under,  149. 
usually  without  effect,  145. 
when  available  against  bona  fide  holder,  146. 

MISUSER, 

as  ground  for  dissolution  of  corporation,  808. 

MONEY, 

See  Payment  ;  Tender. 
counterfeit,  274. 

in  which  tender  must  be  made,  289. 
negotiable  instruments  must  be  payable  in,  371,  376. 
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MO'NEY—Continued. 

power  of  partner  to  borrow,  685. 
right  to  in  payment,  270. 
title  of  innocent  taker,  361. 
what  is  legal  tender,  289. 

MONTH, 

meaning  of  in  contract,  270. 

MORAL  OBLIGATION, 

as  a  consideration,  72. 

.MORTGAGE, 

distinguished  from  pledge,  945 
filing  or  recording,  889. 

MORTGAGES  OF  PERSONAL  PROPERTY, 
assignment  of  debt  and  mortgage,  893. 
debt  secured,  888. 
definition  and  nature,  882,  883, 
description  of  property,  887 
discharge  of  mortgage,  894. 

distinguished  from  pledge  and  conditional  sale,  884. 
form  and  requisites,  886. 

for  more  than  debt  presumed  fraudulent,  888. 
may  foreclose  in  equity,  897. 

sell  after  notice,  897. 
mortgagee  may  sue  for  possession,  896. 
mortgagee's  rights  and  remedies  after  default,  896. 
mortgages  of  stocks  of  goods,  898. 
payment,  tender  and  satisfaction  of  record,  894, 
possession  and  profits  under,  891. 
renewal,  890. 

rights  of  mortgagor  after  default,  89S. 
sale  by  mortgagor,  892. 
what  may  be  mortgaged,  885. 
when  partner  may  give,  685. 

MORTGAGES  OF  REAL  PROPERTY, 
actions  to  redeem,  1216. 

assignment  of  debt  and  mortgage,  1211,  1212. 
common  law  and  equitable  theories  of,  1202. 
debt  secured,  1208. 
deeds  of  trust,  1219. 
definition,  nature  and  use,  1201,  1202 


696  Index. 

[Appendix  references  are  to  pages,  all  others  to  sections.^ 

MORTGAGES  OF  REAL  PROPERTY— Co«h«M^a. 
extinguishment  as  discharge,  1213. 
foreclosure,   1217. 
form,  1206. 

formalities  of  execution,  1207. 
interest  of  mortgagor  before  breach,  1209. 
modern  doctrine,   1203. 

oral  evidence  to  show  deed  a  mortgage,  1206. 
possession  of  mortgaged  premises,   1210. 
power  of  sale  mortgages,  1218. 
registration  and  priority,  1215. 
satisfaction  of  record,  1214. 
what  may  be  mortgaged,  1205. 
•who  may  mortgage,  1204. 

MUNICIPAL  LAW, 
defined,  4. 

MUTUAL  ACCOUNT, 

when  outlawed,  338. 

MUTUAL   ASSENT, 

See  Offer  and  Acceptance. 

MUTUAL  PROMISES, 

as  a  consideration,  62  et  seq. 

N 
NAME, 

partnership,  675. 

NAMES  OF  PARTIES, 
in  deed,  1177. 

NECESSARIES, 

contract  of  drunken  person  for,  114. 

of  infant  for,  93. 

of  insane  person  for,  108. 

of   married    woman   for,    123. 
what  are  and  what  are  not,  94,  95. 

NEGLIGENCE, 

See  Bailments  ;  Carriers  of  Goods  ;  Carriers  of  Passengers  :  Innkeep- 
ers; Telegraphs  and  Telephones. 

agreement  exempting  from,  211,  999. 

carrier  stipulating  against  liability   for,  999. 
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NEGLIGE'NCE— Continued. 

does  not  affect  fire  policy,  1077. 

in  signing  commercial  paper,  169,  424. 

of  telegraph  company,  1031,  1032. 

principal  liable  for  agent's,  603. 

where  there  has  been  misrepresentation,  168. 

NEGOTIABILITY, 

See  Bills  of  Lading;  Warehouse  Receipts. 
defined  and  distinguished,  237,  361. 
of  check,  368. 
of  guaranty,  1067. 

NEGOTIABLE  CONTRACTS, 

/.     Generally. 

analogous  to  money,  361. 

bankers'  drafts,  369. 

bills  of  exchange — definition,  form  and  use,  363. 

certificates  of  deposit,  367. 

checks — definition,  form  and  use,  368. 

clearing-house,  369. 

foreign  and  inland  bills,  364. 

in  general,  3S9. 

negotiability  defined  and  contrasted  with  assignability,  361. 

notes,  nature,  form  and  use,  366. 

sets  of  exchange,  365. 

terms  defined  by  the  Negotiable  Instruments  Act,  310. 

under  law  merchant  and  codes,  360. 

what  instruments  are,  362. 

when  outlawed,  367. 

//.    Form  and  Interpretation. 

collateral  and  judgment  notes  negotiable,  375. 

construction  where  instrument  or  signature  ambiguous,  387. 

date  and  ante-  and  post-dating,  383,  387. 

drawee  must  be  designated,  371. 

effect  on  negotiability  of  designation  of  particular  kind  of  currency, 

376, 
incomplete  instrument  not  voluntarily  dehvered,  385. 

voluntarily  delivered,  384. 
indorsement  by  corporation  or  infant,  392. 
instrument  may  be  payable  by  instalments,  372. 

payable  with  interest,  exchange  or  costs  of  collection,  372. 
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NEGOTIABLE  CONTRACTS— Co«/i«M^d. 
may  be  payable  in  current  funds,  Z7S. 
must  be   in   writing,   371. 

be  payable  in  money,  371,  375. 

be  signed  by  maker  or  drawer,  371. 

contain  an  order  or  promise,  371  and  note. 

contain  negotiable  words,  371. 

not  be  payable  from  particular  fund,  371,  373. 
order  or  promise  must  be  unconditional,  371,  373  and  note, 
paper  payable  to  maker's  order,  378. 
pencil  writing  sufficient,  371  note, 
requisites  of  signature,  371  note, 
seal  does  not  render  nonnegotiable,  375. 
signature  by  procuration,  391. 

forged  or  unauthorized,  393. 
signing  by  agent,  389,  390. 

in  trade  or  assumed  name,  388. 
sum  must  be  certain,  372. 

payable  must  be  certain,  371. 
time  of  payment  must  be  fixed  or  determinable,  374. 
to  holder  of  office,  378. 
to  one  or  some  of  several  payees,  378. 
to  payees  jointly,  378. 

waiver  of  exemption  or  stay  laws  does  not  affect  negotiability,  375 
when  deemed  fixed  or  determinable,  374  and  note, 
joint  and  several,  387. 
payable  on  demand,  377. 
payable  to  bearer,  379. 
payable  to  order,  378. 

delivery  effectual — presumption,  386. 

payable  to  bearer  by  endorsement  in  blank,  379. 

payable  to  fictitious  or  nonexisting  person,  379. 
writing  includes  typewriting  and  print,  370, 

///.  Consideration. 

effect  of  want  or  failure  of,  398. 
holder  of  for  value  protected,  399. 
lien  as,  397. 

nature  of  accommodation  paper,  399. 
presumption  of,  394,  396. 
revocation  of  and  notice,  399  note. 
value  defined,  395. 
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IV.  Negotiation. 
after  part  payment,  402. 
conditional  indorsement,  408. 
conversion  into  full  or  special,  405. 
defined,  400. 
effect,  406,  407. 
gives  equitable  title,  418. 

right  to  compel  indorsement,  418. 
how  indorsed  in  case  of  misspelling,  412 
indorsement  defined,  401. 

of  paper  payable  to  bearer,  409. 

of  paper  payable  to  cashier  or  other  fiscal  officer,  411. 

where  paper  payable  to  several,  410. 

without  recourse,  413. 
must  be  entire,  402. 

period  of  negotiability,  overdue  paper,  416. 
presumptions  as  to  time  and  place  of,  414,  415. 
reissue  after  payment,  419. 

special  or  full  and  blank  or  general  indorsement,  404. 
striking  out  indorsements,  417. 

transfer  without  indorsement  of  paper  payable  to  order,  418. 
what  deemed  blank  indorsement,  404. 

full  or  special,  404. 

qualified,  407. 

restrictive,  406. 

V.  Rights  of  the  Holder. 

burden  of  proof  as  to  ownership  in  due  course,  428. 
holds  free  from  defenses  between  prior  parties,  426. 
illegality  between  prior  parties  does  not  affect,  426  note, 
knowledge  of  infirmity  necessary,  425. 
may  sue  in  own  name,  420. 
must  have  given  value,  421. 

taken  it  before  overdue  and  without  notice  of  dishonor,  421. 

taken  paper  in  good  faith,  421. 

taken  paper  when  complete  and  regular  on  its  face,  421. 
notice  of  infirmity  before  value  given,  423. 
purchaser  not  in  due  course  subject  to  defenses  unless  he  dismiss 

title  through  holder  in  due  course,  427. 
rights  of  holder  in  due  course  where  title  of  transferrer  defective, 
424,  426. 
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NEGOTIABLE  CO'HTB.ACTS— Continued. 
rule  in  Wisconsin — fraud,  424. 
when  demand  paper  overdue,  422. 

inferred  from  value  given,  425. 
who  deemed  holder  in  due  course,  421. 
Wisconsin  premium  notes,  426  note. 

VI.    Liability  of  Parties. 

acceptor's  contract  and  estoppels,  431. 

drawer's  contract  and  estoppels,  430. 

indorser's  contract  and  warranties,  435,  436. 

joint  payees  who  indorse  liable  jointly  and  severally,  437. 

liability  of  anomalous  indorser,  433. 

of  broker  transferring  by  delivery,  438. 

of  irregular  party,  432. 
maker's  contract  and  estoppels,  429. 
order  in  which  indorsers  presumed  liable,  437. 
warranties  of  qualified  indorser,  434. 

of  transferrer  by  delivery,  434. 

VII.   Presentment  for  Payment  and  Dishonor  by  Nonpayme 

by  and  to  whom  made,  441,  445. 

hour  of,  441. 

how  in  case  of  death,  445. 

maturity  and  grace,  454. 

necessary  to  charge  parties  secondarily  liable,  439,  450. 

of  paper  payable  at  bank,  443. 

others  must  be  made,  442. 

paper  must  be  exhibited,  443. 

payable  at  bank  equivalent  to  order  thereon,  456. 
payment  in  due  course  and  its  effect,  457. 

not  in  due  course  and  its  effect,  457  note, 
presentment  to  firm,  446. 
recourse  of  holder  upon  dishonor,  453. 
to  joint  debtors,  447. 
when  delay  is  excused,  450. 

drawer  cannot  require  presentment,  448. 

indorser  not  charged,  449. 

must  be  made — demand  paper,  440,  441. 

paper  deemed  dishonored  by  nonpayment,  452. 

presentment  excused,  drawee  fictitious  person,  451. 
waiver,  451. 
who  primarily  and  who  secondarily  liable,  370. 
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NEGOTIABLE  CONTRACTS— ConriwM^d. 

VIII.    Notice  Mf  Dishonor. 

by  agent,  460. 

in  case  of  bankruptcy,  470. 

may  be  oral  or  written,  464. 

personal  or  by  mail,  464. 
notice  to  antecedent  parties,  476. 
omission  discharges  drawer  and  indorsers,  458. 
only  as  to  guarantors,  458,  1048. 
requisites  of  written,  465. 
time  of,  471. 
to  joint  parties,  469. 

to  whom  given — deceased  parties — partners,  466,  467,  468. 
to  whose  benefit  it  enures,  461,  462. 
waiver,  478. 

in  instrument,  479. 

of  protest  waives  presentment  and  notice,  480. 
what  mailing  sufficient,  475. 
when  delay  in  giving  excused,  482. 

notice  dispensed  with,  481. 

paper  previously  dishonored  by  non-acceptance,  485. 

protest  required  or  may  be  made,  487. 

to  drawer  not  required,  483. 

to  indorser  not  required,  484. 
where  must  be  sent,  477. 

paper  in  hands  of  agent,  463. 

parties  in  different  places — by  mail,  473. 

parties   in  same  place — by  mail,  472. 
who  entitled  to,  458. 

may  give — strangers — agents,  459,  460. 

IX.    Discharge. 

by  cancelation  of  signature,  489. 

by  discharge  of  prior  party,  489. 

by  other  act  discharging  simple  contract,  488. 

by  primary  debtor  becoming  holder,  488.  ' 

by  surrender  of  collaterals,  489. 

cancelation  by  mistake  no  discharge,  492. 

effect  of  payment  by  party  accommodated,  490. 

secondarily  liable,  490. 
extension  of  time,  489. 

instrument  discharged  by  payment  or  cancelation,  488, 
material  alteration  as,  302,  493,  494. 
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NEGOTIABLE  COtil'S.ACTS— Continued. 

party  secondarily  liable  discharged  by  discharge  of  instrument,  489. 
renunciation  of  rights  by  holder,  491. 

X.   Bills  of  Exchange — Form  as  Interpretation. 

address,  497. 

definition  and  nature,  49S. 
inland  and  foreign,  498. 
not  an  assignment,  496. 
referee  in  case  of  need,  500. 
resort  to  optional,  SOO. 
where  drawee  fictitious,  499. 

drawer  and  drawee  same  person,  499. 

,Y/.    Acceptance  of  Bills. 

acceptance  payable  at  particular  place,  509. 

before  bill  signed,  507. 

definition  and  form,  501. 

delivery  or  notification  necessary,  370. 

effect  of  failure  to  present  for,  513. 

on  separate  paper,  503. 

taking,  511. 

written  promise  to  accept,  504. 
general  and  qualified  defined,  508. 
holder  may  refuse,  511. 
how  and  to  whom  presentment  made,  514. 
may  be  required  on  the  bill,  502. 

render  bill  nonnegotiable,  SlO  note, 
must  be  in  writing,  501. 
presentment  for  acceptance,  512. 
signature  necessary,  501. 
time  allowed  for,  505. 

of,   512,  515. 
what  deemed  qualified,  510. 
when  arises  from  refusal  or  failure  to  return,  506. 

bill  dishonored  by  nonacceptance,  518. 

delay  is  excused,  516. 

presentment  excused,  517. 

recourse  accrues  or  lost,  519,  520. 

.\77.      Protest. 
by  whom  made,  523. 
foreign  bill  must  be  protected,  521. 
for  nonpayment  following  nonacceptance,  526. 
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NEGOTIABLE  CONTRACTS— Continued. 
must  be  annexed  to  bill,  522. 
nature  and  object  of  protest,  521  note, 
on  lost  bill,  529. 

protest  in  case  of  bankruptcy,  527. 
specification  and  certificate  of,  522. 
when  dispensed  with,  528. 

must  be  made — noting,  524. 
where  made,  525. 

XIII.   Bills  in  a  Set. 

acceptance  may  be  of  any  part,  533. 
liability  of  acceptor  of  several  parts,  533. 

of  indorser  upon,  532. 
negotiation  of  different  parts,  531. 

payment  of  one  part  without  surrender  of  other  parts,  534. 
what  is  and  how  regarded,  375,  530. 
when  whole  bill  discharged,  535. 

XIV.    Promissory  Notes  and  Checks. 

bank  not  suable  on  uncertified,  541. 

should  not  pay  if  deposit  attached,  541. 
certification  and  its  effect,  539. 

where  check  post-dated,  539. 
check  not  an  assignment  of  funds,  541. 
definition,  form  and  use,  368,  537. 
discharge  of  drawers  and  indorsers  by,  540. 
estoppels  of  bank  by  certification,  539  note, 
liability  to  drawer  for  dishonor,  541. 
must  be  drawn  on  bank  or  banker,  537. 

payable  on  demand,  366,  537. 
note  defined,  536. 
raised  and  forged  checks,  539. 
statute  applies  to  negotiable  notes  only,  536. 

when   drawers   and   indorsers    discharged   by   nonpresefltment,   43^ 
450. 

must  be  presented,  538. 

NEGOTIABLE  PAPER, 

See  Negotiable  Contracts. 

forms  of  execution  by  agent,  576. 

pledge  of,  950,  967,  968. 

power  of  agents  to  issue  or  indorse,  573. 
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NEGOTIABLE  WORDS, 
what  are,  378,  379. 

NEW  PROMISE, 

effect  on  statute  of  limitations,  341,  342. 

to  pay  debt  discharged  in  bankruptcy,  300  note. 

NOMINAL  PARTNER, 
liability,  662. 
who  is,  659  et  seq. 

NONDELIVERY, 

by  bailee,  excuse  for,  913. 

by  carrier,  excuse  for,  975,  1011. 

vendee's  remedy  for,  874. 

NONEXISTENT  THINGS 
sale  of,  823. 

NONNEGOTIABLE  PAPER, 
may  be  assigned,  361. 

NONTRADING  FIRM, 
nature  of,  680. 

NONUSER, 

as  ground  for  dissolution  of  corporation,  809. 

NOON, 

in  fire  policy,  1074a. 

NOTARY  PUBLIC, 

liability  of  collecting  bank  for  its,  653. 
must  protest  commercial  paper,  521. 

NOTE, 

See  Negotiable  Contracts. 

NOTICE. 

See  Negotiable  Contracts  ;  Partnership. 

by  carrier  of  arrival  of  goods,  1008. 
limiting  carrier's  liability,  1001. 
innkeeper's  liability,  1029. 
of  acceptance  of  guaranty,  1046. 
of  accident  under  accident  policy,  1141, 
of  assignment,  234. 
of  calls,  743. 
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NOTICE — Continued. 

of  corporate  meetings,  772. 

of  death  under  life  policy,  1134. 

of  dishonor  of  note  or  bill,  4S8  et  seq. 

of  dissolution  of  partnership,  709  et  seq. 

of  loss  under  fire  policy,  1103  et  seq, 

of  restrictions  on  partner's  powers,  67S. 

of  revocation  of  agency,  613. 

of  sale  under  pledge,  963. 

of  unrecorded  deed,  1199,  1200. 

recorded  deed  as,  1199. 

to  agent,  602. 

to  agent  of  revocation  of  his  authority,  613. 

to  dissolve  partnership  at  will,  699. 

to  partner  notice  to  firm,  689. 

to  tenant  to  quit,  124S,  1249. 

when  required  of  default  of  principal,  1048. 

NOTICE  OF  DISHONOR  OR  PROTEST, 

See  Negotiable  CoNTEAcrs. 

NOTICE  TO  QUIT, 

when  necessary  to  terminate  tenancy,  1245,  1249. 

NOVATION, 

discharge  of  contract  by,  263. 
valid  without  writing,  1042. 


OBLIGEE, 

defined,  SO. 

OBLIGOR, 

defined,  50. 

OCCUPANCY, 
title  by,  26. 

OFFER  AND  ACCEPTANCE, 

acceptance  of  offers  by  mail  and  telegraph,  85,  86. 

agreement  on  contract  results  from,  76. 

continuing  offers,  82,  83. 

how  acceptance  manifested,  78. 

implied  from  silence,  79. 

manner  of  revocation — death,   insanity,  84. 

may  prescribe  conditions  of  acceptance,  81. 

45 — Com.  Law. 
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OFFER  AND  ACCEPTANCE— Con ?iHM«d. 
must  be  communicated.  79. 

made  while  offer  open,  82. 

unconditional  and  correspond  with  offer,  80. 
offer  lapses  with  expiration  of  reasonable  time,  82. 
offers  to  public,  87. 
requisites  of  offer,  77 . 
when  may  be  withdrawn  before  acceptance,  83. 

OFFICERS, 

See  Agency;  Corporations. 

authority  of  public,  564. 

OPEN  POLICY, 
defined,  1114. 

OPERATION  OF  LAW, 
assignment  by,  238. 
discharge  of  contracts  by,  299  et  seq. 
termination   of   agency  by,  61S   et  seq. 
partnership  by,  702  et  seq. 

ORAL  EVIDENCE, 

See  Evidence. 

OSTENSIBLE  PARTNER, 
defined,  665. 

OVERCHECKS, 

payment  or  certification  of,  539. 

OVERDUE  PAPER, 

rights  of  indorsees  of,  i77. 

what  is,  421,  422. 

when  check  deemed,  421. 

OWNERSHIP, 

See  Property;  Title. 

P 

PARENT  AND  CHILD, 

presumption  of  undue  influence  between,  171. 

right  of  parent  to  child's  earnings  and  property,  'Jfc, 

PARI  DELICTO, 

parties  to  illegal  contracts  not  in,  218. 
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PAROL, 

contract,  46. 

when  agents  may  be  appointed  by,  SSI  et  seq. 

PAROL  EVIDENCE, 

See  Evidence. 

PARTIAL  INDORSEMENT, 
when 'there  may  be,  402. 

PARTICULAR  LIEN, 

See  Lien. 
defined,  595. 

PARTIES, 

construction  of  contracts  by,  256. 

names  in  deed,  1180. 

to  contract  of  fire  insurance,  1069. 

of  guaranty  and  suretyship,  1036. 
to  deeds,  1177. 
to  lease,  1221. 
to  pledge,  946. 

PARTIES  TO  CONTRACTS, 

See  Alien  Enemies  ;  Corporations  ;  Drunkenness  ;  Infants  ;  Insanity  ; 
Joint  Promisors  ;  Married  Women. 

at  least  two  required,  88. 

competency  and  incompetency  defined,  88. 

PARTNERS, 

See  Partnership. 

when  stockholt'ers  liable  as,  795. 

PARTNERSHIP, 

/.   Nature  and  Formation. 

business  and  legal  views  of  compared,  656. 

definition  and  characteristics,  6SS,  657. 

illegal  partnership,  666. 

kinds  of  partners,  665. 

parties,  663,  664. 

partnership  as  to  third  parties  by  holding  out  or  estoppel,  659,  660, 

661. 
utility  and  purpose,  654. 
what  acts  constitute,  658. 
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//.    Articles  of  Copartnership. 
firm  name,   675. 

form  and  requisites  of  contract,  667. 
provisions  as  to  time,  667,  699. 
what  should  be  expressed — construction,  668. 

///.    Firm  Capital  and  Property. 
distinguished   from  advances,  669. 
firm  name  and  right  to  use,  675. 
good  will,  674. 

nature  of  partner's  share,  670. 
need  not  be  money,  669. 
partnership  real  estate,  672. 
property  of  partners  distinguished,  671. 
time  and  skill  not  capital,  669. 
what  partnership  property,  670. 
when  deemed  personalty,  673. 

IV.    Rights  and  Duties  Inter  Se. 
accounting,   disclosure,   competition   with   firm,  676. 
good  faith  required,  676,  677. 
power  of  majority,  677. 

V.   Power  of  Partners  to  Bind  Firm. 

admissions  of  partner,  681. 

assignment  for  creditors,  682. 

borrowing  power,  pledge  and  mortgage,  685. 

confession  of  judgment,  687. 

effect  of  dissent  of  one  or  more  partners,  695. 

employment  of  servants  and  agents,  692. 

extent  of  liability  on  contract,  697. 

liabilities  and  rights  of  retiring  partner,  697. 

liability  of  firm  for  torts  and  frauds,  696. 

notice  to  partner,  689, 

partner  general  agent  of  firm,  678. 

power  as  to  debts,  688. 

as  to  sealed  instruments,  691. 

measured  by  scope  of  business,  679. 

to  borrow  and  issue  commercial  paper,  683,  684,  685. 

to  buy,  686. 

to  sell,  690. 
ratification  of  unauthorized  acts,  693. 
restrictions  on  ordinary  powers,  694. 
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PARTNERSHIP— Continued. 

submission  to  arbitration,  682. 

suretyship  and  accommodation  paper,  684. 

third  parties  must  have  notice,  694. 

trading  and  non-trading  firms  distinguished,  680. 

usage  as  an  element,  679. 

VI.   Dissolution  and  Winding  Up. 
bankruptcy  or  assignment  of  partner  or  firm,  706. 
by  marriage,  703. 

by  notice  where  partnership  at  will,  699. 
by  war,  704. 

completion  of  enterprise,  707. 
dissolution  by  death,  702, 

by  decree  of  court,  701. 

by  mutual  consent,  698. 
liability  of  partner  withdrawing,  700. 
of  partnership  for  fixed  time,  700. 
purchase  by  partners  of  copartner's  share,  708. 
sale  of  firm  property  or  interest  of  partner,  70S. 

VII.  Notice  of  Dissolution. 
survivors  only  entitled  to  wind  up  business,  713. 
to  whom  and  how  given,  711. 

when  any,  why  required,  709,  710. 

VIII.  Effect  of  Dissolution. 

new  debts  and  contracts,  716. 

on  powers  of  partners  in  general,  712. 

power  to  dispose  of  assets,  715. 

to  perform  unfulfilled  contracts,  717. 

to  remove  bar  of  statute  of  limitations,  718. 

upon  power  to  pay  and  collect  debts,  714. 

IX.  Distribution  of  Assets. 

advances,  723. 

distribution  between  partners,  722. 

extra  compensation,  724. 

loss  of  capital,  how  borne,  727. 

nature  of  partner's  lien,  719. 

order  of  distribution,  726. 

priority  of  individual  creditors,  721. 

secret  profits,  negligence,  fraud,  725. 

when  gives  partnership  creditors  priority,  720. 

where  one  partner  contributes  skill  only,  727. 
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PART  PAYMENT, 

as  affecting  right  to  stop  in  transitu,  868. 
as  waiver  of  demand  and  notice,  478. 
creditor  not  bound  to  accept,  275. 
effect  under  statute  of  limitations,  343,  344. 
under  statute  of  frauds,  830. 

when  no  satisfaction,  though  received  in   full  of  account,  68,  346 
et  seq. 

PART  PERFORMANCE, 

effect  under  statute  of  frauds,  132,  138,  829- 

PARTY  WALL, 

definition  and  nature  of,  1152. 

PASSENGER, 

See  Carriers  of  Passengers. 

PAST  CONSIDERATION. 

will  not  support  contract,  69. 

PATENT  RIGHT, 

must  be  assigned  by  writing,  143. 
nature  as  property,  24,  28. 
restraints  in  sales  of,  207. 

PAYEE, 

certainty  as  to  m  bill  or  note,  i77. 

PAYMENT, 

See  Accord  and  Satisfaction;  Negotiable  Cdxtracts  ,  Part  Payment; 

Pledge;  Tender. 
application  by  creditor,  284. 

by  debtor,  283. 

by  the  law,  285, 

of  payments,  282, 
auctioneer  may  receive,  641, 
authority  of  agent  to  receive,  568,  572, 
by  bill  or  note,  276  et  seq. 
by  post,  280. 

by  principal   releases   surety,   1062, 
defined,  272, 
effect  of  payment  by  surety,  1053,   1(158, 

of  partial,  275, 

on  right  of  stoppage  in  transit,  868, 
for  goods  sold  on  instalment  plan,  878,  879. 
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PAYMENT— ConrtMMed. 

in  counterfeit  money  or  forged  paper,  274. 
in  what  medium,  273. 
of  debt  discharges  mortgage,  894,  1213. 
possession  of  bill  or  note  as  evidence  of,  281. 
receipt  as  evidence  of,  281. 
set-bflf  and  recoupment  analogous  to,  286. 
_  under  mistake,  149,  154. 
virhen  condition  precedent  in  sales,  878. 
whether  money  paid  presumed  loan  or  payment,  281. 

PAYMENT  OF  CHECKS, 

duty  of  bank  as  to,  541. 

PENALTY, 

distinguished  from  liquidated  damages,  325,  326. 

PERFORMANCE, 

See  Discharge  of  Contract;  Payment;  Tender. 

PERSON, 

may  mean  corporation,  729  et  seq. 

PERSONAL  PROPERTY, 

See  Bailments;  Chattel  Mortgages ;  Crops;  Fixtures:  Fs-.^t-.m.  Statute 
of;  Pledge;  Sale  of  Personal  Propertv. 

corporate  stock  as,  739. 

defined,  22. 

description  of  in  mortgage,  887. 

mortgage  of,  882,  et  seq. 

power  of  agents  to  sell,  768,  769. 

of  partner  to  sell,  690. 
sales  of,  816,  et  seq. 
shares  of  stock  are,  739. 
when  partnership  lands  treated  as,  673. 

PERSONAM, 

rights  in,  19. 

PLACE, 

law  of  what  governs  contract,  354  et  seq. 

PLEDGE,      ■ 

by  partner,  685. 

distinguished  from  chattel  mortgage,  943. 

factor  can  not  make,  627. 

power  of  agent  to  make,  567. 
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PLEDGE — Continued- 
Formation  of  Contract. 

bills  and  notes,  950. 
debt  secured,  953. 
definitions,  944. 
delivery  essential  to,  948,  949. 
distinguished   from   lien  and  mortgage,  945. 
effect  as  to  creditors  of  pledgor,  948. 
executory  agreements,  948. 
in  general,  943. 
parties,  946. 

pledgee  must  retain  possession,  952. 
shares  of  stock,  951,  969. 
what  constitutes  delivery  in,  949. 
may  be  pledged,  947,  948. 

Rights  and  Liabilities  of  Parties. 

assignment  of  pledge,  959. 

care  required  of  pledgee,  954. 

pledgee  of  life  policy,  1129. 

reimbursement  for  expenses,  958. 

repledge,  959. 

rights  and  duties  as  to  increase  and  profits,  957. 

and  liabilities  of  pledgee  of  stock,  960,  967. 

of  pledgee — special  property,  955,  956. 
suits  by  pledgee,  955. 

Discharge  and  Enforcement. 

by  surrender  of  possession,  970. 

demand  and  notice,  963. 

effect  of  attaching  pledge,  961. 

equities,  amount  of  recovery,  967. 

extinguishment  by  payment  and  tender,  970. 

foreclosure  in  equity,  965. 

judgment  does  not  release  pledge,  961. 

loss  or  destruction  of  pledge,  970. 

must  be  diligent  in  collecting,  968. 

pledgee  can  not  purchase,  964. 

remedies  of  pledgee  of  negotiable  paper,  967. 

of   stock,  969. 
sale  by  pledgee,.  762. 
sales  under  powers,  964. 
statute  of  limitations,  970. 
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PLEDGE — Continued. 

suit  for  the  debt,  961. 
surplus  and  deficiency,  966. 

PLEDGEE, 

See  Pledge. 
stock  broker  as,  634. 

POLICY  OF  INSURANCE, 

See  Accident  Insurance;  Fire  Insurance;  Life  Insurance. 

POSITIVE  LAW  , 

contracts  against,  182,  184  et  seq. 

defined,  3. 

moral  basis  of,  5. 

POSSESSION, 

See  Lien;  Mortgage;  Pledge. 
change  of  in  sale,  837,  838. 
of  mortgaged  premises,  1210. 
under  unrecorded  deed,  1200. 

POST, 

payment  by,  280. 

POWER  COUPLED  WITH  AN  INTEREST, 
definition  and  effect,  608,  615. 

POWER  OF  ATTORNEY, 
construction  of,  S6S. 
nature  and  form,  551. 

POWER  OF  SALE, 

in  mortgage,  1218. 
in  pledge,  964. 

PRECEDENTS, 

judicial  effect  of,  8. 

PREFERENCES, 

by  carrier,  1003. 

permitted  by  common  law,  2//. 

secret  preferences  avoid  composition,  228. 

under  bankruptcy  act,  300  note. 

under  receiver's  certificate,  814. 

PREFERRED  STOCK, 
dividends  on,  797. 


714 


[Appendix  references  are  to  pages,  all  others  to  sectioHsl\ 


PREMIUM, 

See  Accident  Insurance;  Fire  Insurance;  Life  Insurance. 

definition  of,  1075. 

in  life  insurance,  1129. 

PRESENTMENT  FOR  ACCEPTANCS, 

See  Negotiable  Contracts,  XT. 

PRESENTMENT  FOR  PAYMENT, 

See  Negotiable  Contracts,  VII. 

PRESENTMENT  OF  CHECK, 

See  Negotiable  Contracts,  XIV. 

when  must  be  made,  538. 

PRESUMPTION, 

See  Evidence. 

against  stale  debt,  3ii. 

as  to  alteration  of  writing,  309. 

as  to  holder  of  commercial  paper,  394,  428. 

as  to  nature  of  deposit  in  bailments,  918. 

of  payment,  281. 

PRICE, 

in  sale,  821. 

under  statute  of  frauds,  827. 

PRIMARY  RIGHTS, 
defined,  17. 

PRINCIPAL, 

See  AcENi  Y  ;  Guaranty  and  Suretyship. 

PROFESSIONAL  AGEXTS, 
classes  of   ,  626  et  seq. 

PROFITS, 

distribution  in  partnership,  727. 
partner  can  not   retain  secret,  676. 
those  made  out  of  pledge,  796. 
when  principal  entitled  to  agen'-'.=,  5fiO 

PROFITS  AND  LOSS, 

dividing  in  a  partnership,  658, 

PROMISE, 

for  a  promise,  62  et  seq. 

mutual  must  be  mutually  binding,  64. 
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PROMISSORY  XOTE, 

See  Negotiable  CoNrRAcrs,  XIV. 

PROMISSORY  WARRANTY, 
in  insurance,  1082. 

PROMOTERS, 

definition  and  liabilities,  736,  737. 

PROOFS, 

See  Evidence.  , 

of  death  under  life  policy,  1134. 
of  loss  under  fire  policy,  1107  et  seq. 
under  accident  policy,  1141. 

PROPERTY, 

See  Incorporeal  Property;  Personal  Property;  Real  Property;  Title. 

classes  of,  22,  23,  24. 

duress  of,  177. 

joint  ownership,  33. 

legal  and  equitable  ownership,  34. 

of  infants,  96. 

of  married  women,  1158-1160. 

of  spouses,  118  et  seq. 

power  of  corporation  to  hold,  730. 

right  and  its  basis,  20. 

subjects  of,  20. 

title  to,  how  acquired,  25  et  seq. 

PROTEST, 

Sec  Negotiable  Contracts. 

PROXY, 

voting  stock  by,  768. 

PUBLIC, 

duty  of  innkeepers  to  receive,  1027. 
offers  to,,  87. 

PUBLIC  AGENTS, 

authority  of,  564. 

PUBLIC  AUTHORITY, 

liability  of  carrier  for  loss  caused  by,  995. 

PUBLIC  ENEMIES, 

liability  of  carrier  for  loss  caused  by,  994. 
who  are,  994. 
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PUBLIC  OFFICERS, 

assignment  of  salaries,  214. 

contract  for  more  than  lawful  fee,  213. 

contracts  corrupting,  215. 

PUBLIC  OFFICES, 

trafficking  in,  212. 


PUBLIC  POLICY, 
PUBLIC  SALES, 


See  Illegal  Contracts. 


See  Auction  Sales. 


PUBLIC  SERVICE  CORPORATIONS, 

See  Carriers  of  Goods;  Corporations;  Telegr.\phs  and  Telephones. 

PUBLIC  WAREHOUSE, 

nature,  duties  and  liability  of,  936. 

"PUFFING," 

at  auction  sales,  642. 

PUNCTUATION, 

effect  in  construing  contracts,  257. 

PURCHASE-MONEY, 
mortgage,  1207. 

PURCHASER  FOR  VALUE, 

See  Bona  Fide  Purchaser. 

Q 

QUALIFIED  ACCEPTANCE, 

See  Negotiable  Contracts,  XI. 

QUALIFIED  INDORSEMENT, 

nature  and  effect  of,  407,  434. 

QUASI-CONTRACT, 

defined  and  explained,  55. 

QUIET  ENJOYMENT, 

covenant  for  in  deeds,  1187. 
implied  covenant  for  in  lease,  1229. 

QUITCLAIM  DEED 

See  Deed. 
definition  of,  1178. 
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QUORUM, 

at  director's  meeting,  776. 
at  shareholders'  meeting,  766. 

R 

RAILROAD, 

See  Carriers  of  Goods  ;  Carriers  of  Passengers. 
delivery  by  to  consignee,  1006,  1008. 

RATIFICATION, 

See  Agency;  Infants;  Insanity 
of  agency,  555  et  seq. 
of  altered  contract,  308. 
of  contract  by  drunken  person,  IIS. 

by  infants,  102,  103. 

of  lunatic,  110. 
of  sealed  contract  of  partner,  691. 
of  Sunday  contract,  186. 
of  unauthorized  act  of  partner,  693. 

REAL  PROPERTY, 

See  Deeds  ;  Landlord  and  Tenant  ;  Mortgages  ;  Title  ;  Vendor  and  Pur- 
chaser; Wills. 

In  General. 

between  grantor  and  grantee,   mortgagor  and  mortgagee,  heir  and 

executor,  1150. 
between  landlord  and  tenant,  1150. 
corporeal  and  incorporeal,  24,  llSl. 

real  property,  land,  1148. 
crops,  trees,  herbage,  1149. 
definition  and  nature,  22,  1148. 
diverting  stream-  or  overflowing  land,  1148. 
fixtures  defined,   1150. 

governed  by  law  of  place  where  located,  357 
incorporeal,   1151. 
of  partnership,  672. 
power  of  agents  to  sell,  566. 
property  or  use  in  water,  1148. 
specific  performance  of  contract  to  convey,  138,  330. 
sufficiency  of  contract   for  sale  of,   136  et  sei; 
ways,  party  walls,  1152. 
what  passes  by  grant  of  land.  1148. 


7i8  In'dex. 

[Appendix  references  are  to  pages,  all  others  to  sections,} 

REAL  TROFERTY— Continued. 

Estates  in  Real  Property. 

curtesy,  1158. 

dower,  1159. 

emblements,  1157. 

equitable  estates,  1164. 

estate  arising  out  of  marriage,  1158. 

in  fee  simple,   11S4. 
estates  for  life,  1155. 

for  years,  1161. 

in  partnership,  655. 

upon  condition,   1163. 
fee  tail,  1154,  note, 
forfeiture  and  re-entry,   1163. 
homestead,  1160. 
in  general,  1148. 
joint  estates,  1162. 

life  tenant  must  keep  down  incumbrances,  1155. 
repairs  by  life  tenant,  1155. 
waste,  1156. 

Title  to  Real  Property. 

by  adverse  possession,  1168. 

by   involuntary  alienation,   including  title   by   eminent   domain,   and 

at  execution,  judicial  and  tax  sales,  1169. 
by  voluntary  alienation,  1170  et  seq. 
by  will,  1167,  1252, 
definition  and  ultimate  source,  1165 
title  by  deed,  1170  et  seq. 
by  descent,  1166. 

RECEIPT, 

bill  of  lading  as,  985. 

how  far  evidence  of  payment,  281. 

of  goods  in  sale,  829. 

right  of  debtor  to  demand,  291. 

RECEIVERS, 

contracts  of,  814. 
definition,  42,  811. 
of  corporations,  811. 
powers  and  duties,  813. 
power  to  issue,  814. 
priority  of,  814. 
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RECEIVERS— Continued. 

receiver's  certificates,  814. 
when  appointed,  812. 
for  firm,  701. 

RECITALS, 

effect  in  bill  of  lading,  987  et  seq. 
in  presence  of  attorney,  565. 

RECONVEYANCE, 

alteration  of  deed  is  not,  307. 
of  land  must  be  by  deed,  262,  1198. 

RECORDING, 

See  Conditional  Sales;  Deeds;  Mortgages;  Registration. 

RECOUPMENT, 

definition,  286. 

RECOURSE, 

indorsement  without,  407,  434. 

REDDENDUM,  , 

clause  in  deed,  1186. 

REDEMPTION, 

See  Mortgage;  Pledge. 
of  chattels  mortgaged,  894. 

REFORMATION  OF  CONTRACTS, 

when  will  be  decreed,  42,   145,  166. 

REGISTRATION, 

of  chattel  mortgage,  889. 

of  conditional  sale,  879. 

of  deeds,  1199. 

of  lease,  1223. 

of  mortgage,  886,  1207. 

of  satisfaction  of  mortgage,  1214. 

of  transfer  of  shares,  755,  757. 

REIMBURSEMENT, 

agent's  right  to,  594. 
surety's  right  to,   1053. 

REINSURANCE, 

See  Fire  Insurajjge, 
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RELEASE, 

of  cosurety,   1065. 

of  principal  discharges  surety,  1062. 

under  seal,  when  required,  346,  348. 

REMEDIAL, 
law,  18. 
rights,  18. 

REMEDIES, 

See  Attachment;   Damages;   Equity;    Execution;   Injunction;   Judg- 
ment; SpEaFic  Performance. 

against  fraud,  166  et  seq. 

between  landlord  and  tenant,  1248. 

by  what  law  governed,  358. 

for  breach  of  contract,  322  et  seq. 

for  excessive  freight,  1016. 

for  ultra  vires  acts,  786. 

incident  to  mortgages,  1216  et  seq. 

in  general,  35  et  seq. 

and  by  action,  35  et  seq. 

of  mortgagee  in  chattel  mortgage,  896. 

of  mortgagor  in  chattel  mortgage,  895. 

of  vendor  in  sales,  859  et  seq. 

on  subscription  to  stock,  742  et  seq. 

upon  pledge,  961  et  seq. 

vendee's  remedies  for  breach  of  warranty,  875. 
for  non-delivery,  874. 

RENEWAL  OF  LEASE, 

See  Landlord  and  Tenant. 
RENT, 

defined,  1227. 

liability  of  assignor  and  assignee  for,  1241,  1242. 

RENUNCIATION, 

breach  of  contract  by,  312. 

REPAIRS, 

See  Landlord  and  Tenant. 
duty  of  life  tenant  as  to,  1155. 
of  rights  by  holder  of  commercial  paper,  491. 

REPRESENTATIONS, 

See  Accident  Insurance;  Concealment;  Fire  Insurance;  Life  Insur- 
ance. 
effect  of  in  life  c.sviiance,  1124. 
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REPRESENTATIONS— CoM<iK«e(i. 

essentials  of  fraudulent,  1S3  et  seq. 

in  accident  insurance,  1140. 

in  fire  insurance  contract,  1080,  1083,  1084. 

in  insurance  distinguished  from  warranty,  1080,  1083. 

of  agent  bind  principal,  601. 

of  third  person  as  to  credit,  160. 

REPUGNANT  CLAUSE, 

may  be  stricken  from  contract,  258. 

RESALE, 

effect  of  during  transit  upon  seller's  right  of  stoppage,  870, 
remedy  of  seller  by,  861. 
when  and  how  exercised,  861. 

RESCISSION, 

See  Discharge  of  Contract;  Duress;  Fraud;  Infants;  Insanitt. 
as  discharge  of  contract,  261  et  seq. 
of  written  contract  by  parol,  243. 
waiver  of  right  ol  for  breach,  321. 

RESERVATIONS, 
in  deeds,  1186. 

RESTRAINT   OF   TRADE, 

See  Illbcal  Contracts. 
corporate  combinations  in,  787. 
validity  of  contract  in,  202  et  seq. 

RESTRICTIVE  INDORSEMENT, 
what  is,  406. 

REVOCATION, 

of  accommodation  paper.  399. 
of  agency,  606  et  seq. 
of  offer,  82,  83,  87. 

REWARD, 

offer  of,  87. 

RIGHTS, 

in  rem  and  in  personam,  ly 
legal,  defined,  16. 
parting  with  as  consideration,  6t. 
primary  and  remedial,  17. 

46 — Com.  Law. 
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SAFETY  DEPOSIT  COMPANY, 
nature  of  liability,  93S. 

SALE  OF  PERSONAL  PROPERTY, 

See  Conditional  Sales  ;  Fkauds,  Statute  of. 

/.    Nature  and  F ormation  of  Contract. 

bill  of  sale,  817. 

definition  and  nature,  816,  817. 

effect  of  the  statute  of  frauds,  824  et  seq. 

executory  and  executed  sales,  816,  817. 

fraudulent  purchasers  as  vendors,  819,  820. 

parties,  819. 

price,  821,  827. 

thief  or  finder  as  vendor,  819. 

what  may  be  sold,  822,  823. 

//.    When  the  Title  Passes. 

chattels  not  specific,  832. 

delivery    as   against   third    parties   and    presumptions    from    seller's 

retention  of  possession,  837,  838. 
effect  of  delivery  to  carrier,  835,  836,  854. 
goods  ordered  from  a  distance,  835. 

shipped  C.  O.  D.,  836. 
in  sale  of  specific  chattels,  831. 
portion  of  uniform  mass,  833. 
the  elevator  cases,  834. 
retaining  right  of  disposal,  836. 
what  change  of  possession  required,  838. 

///     JVarranties  in  Sales. 

consideration  for,  842. 
doctrine  of  caveat  emptor,  841. 
express  and  implied  warranties,  843. 

warranty  of  quality,  859 
fitness  for  particular  purpose,  848. 
goods  sold  by  description,  847. 
implied  warranty  of  conformity  with  sample,  846. 

of  quality  by  manufacturer,  845. 

of  title,  844. 
remedies  for  breach,  850,  875. 
warranty,  definition  and  nature,  842. 
when  oral  or  implied  excluded  by  express  or  written,  84i. 
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SALE  OF  PERSONAL  PROPERTY— Conftnw^d. 

IV.   Performance  of  Contract. 

buyer's  duty  to  accept,  857. 
delivery  by  installments,  320. 

to  carrier,  854. 
evidence  of  acceptance,  857. 
in  general,  851. 
payment  and  tender,  858. 
place  of  delivery,  853. 
quality  and  quantity,  856. 
seller's  duty  to  deliver,  852. 
time  of  delivery,  852,  855. 
when  duty  arises,  852. 

V.   Seller's  Remedies — Lien  and  Stoppage  in  Transitu. 

damages  where  goods  not  delivered,  861. 
delivery  or  credit  as  a  waiver,  863,  864. 
effect  of  resale  during  transit,  870. 

of  stoppage,  873. 

of  transfer  of  bill  of  lading,  870. 
goods  must  be  in  transit,  869. 
how  exercised,  notice,  872. 
insolvency  of  buyer,  871. 
lien,  862. 

payment  extinguishes  lien,  864. 
price  must  be  unpaid,  868. 
resale,  861. 

seller's  remedies  for  buyer's  breach,  859. 
statutory  liens,  865. 

stoppage  in  transitu,  nature  and  effect,  866  et  seq. 
when  deemed  in  transit,  869. 

revives,  863. 

where  and  how  made,  861. 
where  goods  delivered  seller  may  sue  for  price,  861. 
\rho  may  stop  goods,  867, 

VI.   Buyer's  Remedies. 

actions  for  non-delivery,  874. 

breach  of  warranty,  875. 

damages  for  breach  of  warranty,  875. 

rescission  for  breach  of  warranty  or  condition,  875. 

for  deceit,  875. 
right  of  inspection,  875, 
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See  Conditional  Sales. 


See  Conditional  Sales. 


SALES  ON  TRIAL, 
nature  of,  88L 
SALES  TO  ARRIVE, 

nature  of,  880. 

SAMPLE, 

goods  sold  by,  846. 

SATISFACTION  OF  MORTGAGE, 
of  chattels,  894. 
of  land,  1214. 

SEAL, 

See  Sealed  Contracts. 
corporation  may  have  common,  731. 
deed  requires,  1195. 
definition  and  rsquisites,  47. 
effect  on  bill  or  note,  376. 
not  required  on  chattel  mortgage,  886. 
when  necessary  in  appointing  agent,  551. 

SEALED  CONTRACTS, 

See  Contracts. 
agent  executing,  551,  575. 
by  corporations,  788,  789. 
how  discharged,  262. 

made,  SO,  51, 
peculiarities  of,  47  et  seq. 
power  of  partner  as  to,  691. 

SEAWORTHINESS, 

warranty  of,  in  marine  insurance,  1142. 

SECRETARY  OF  CORPORATION, 
duties  of,  781. 

SECRET  PROFITS, 

agent  must  account  for,  579. 
partner  must  account  for,  676. 

SEIZIN, 

covenant  of,  1188. 
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SERVANTS, 

See  Agency. 
distinguished  from  agents,  544. 
power  of  pariner  as  to,  692. 
when  forfeit  right  to  pay,  318,  588  et  seq. 

SERVICES, 

hire  of  as  bailment,  926,  932. 

SET  OF  EXCHANGE, 

when  issued,  365,  530  et  seq. 

SET-OFF. 

as  against  assignee,  233,  234. 
defined,  286. 

SHAREHOLDERS, 

See  Corporations. 

SHARES  OF  STOCK, 

See  Corporations;  Fledge. 
held  in  trust,  759. 
pledge  of,  951,  960. 
remedies  upon  pledge  of,  969. 

SHERMAN  ANTI-TRUST  LAW. 

nature  and  interpretation  of,  787,  note. 

SHIFTING  RISK, 

in  fire  insurance,  1115 

SIGNATURE, 

sufficiency  of  to  negotiable  contract,  371  and  note, 
under  statute  of  frauds,  135. 

SILENCE, 

as  implied  acceptance  of  offer,  79. 

SILENT  PARTNER, 
defined,  665. 


SIMPLE  CONTRACTS, 

defined,  46. 
elements  of,  57. 


See  Contracts 


SLIGHT  NEGLIGENCE, 

liability  of  bailee  for,  905,  925. 
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SPECIAL  ACT, 

formation  of  corporation  by,  734. 

SPECIAL  AGENT, 

authority  of,  545,  561. 

SPECIAL  INDORSEMENT, 
what  is,  403. 

SPECIAL  PROPERTY, 
of  bailee,  909. 
of  carrier,  1014. 
of  pledgee,  955. 

SPECIALTY, 

See  Sealed  Contracts. 

SPECIAL  WARRANTY, 
effect  of,  1191. 

SPECIFIC  PERFORMANCE, 
equity  may  grant,  6^. 

law  of  contract  under  statute  of  frauds,  138 
nature  and  scope  of  remedy,  329. 
of  partnership  agreement,  700. 
when  granted,  330,  331. 

STAKEHOLDERS, 

recovery  from,  189. 

STALE  DEBT, 

presumption  of  payment,  333. 

STANDARD  FIRE  POLICY, 

nature  and  construction  of,  1070. 

STATUTE  OF  FRAUDS, 

See  Frauds,  Statute  cf. 

STATUTE  OF  LIMITATIONS, 

See  Limitations,  Statute  o^. 

STATUTES, 

See  ^MODIFICATION. 

defined,  13. 

effect  on  prior  law,  15. 

making  contracts  illegal,  182,  183. 

part  of  written  law,  11,  13. 
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STOCK  BROKER, 
liability  of,  634. 

STOCK  COMPANY, 

See  Corporations;  Joint  Stock  Company. 

STOCK  DIVIDEND, 

when  may  be  declared,  799. 

STOCKHOLDERS, 

See  Corporations. 

STOCKS, 

See  Corporations. 

STOCKS  OF  GOODS, 

sales  of  in  bulk,  839. 
validity  of  mortgage  of,  898. 

STOPPAGE  IN  TRANSITU, 

See  Sales  of  Personal  Property,  V. 
by  agent  against  principal,  596. 
in  sales,  866  et  seq. 

SUB-AGENTS, 

See  Agency. 
effect  of  employment,  559. 
rights  against  principal,  597. 
when  may  be  employed,  558. 


SUBLETTING, 
SUBMISSION, 


See  Landlord  and  Tenant. 
See  Arbitration. 


SUBROGATION, 
defined,  1058. 
when  insurer  entitled  to,  1119. 

surety  entitled  to  right  of,  1058,  1059,  1060. 

SUBSCRIBE, 

meaning  of  in  statute  of  frauds,  135. 

SUBSCRIPTIONS, 

mutual  to  common  object  as  consideration,  63. 

SUBSCRIPTIONS  TO  STOCK, 

See  Corporations. 
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SUBSTANTIAL  PERFORMANCE, 
of  building  contract,  267. 

SUBSTANTIVE  LAW, 
definition  of,  18. 

SUCCESSION, 

See  Executors  and  Administrators;  Wiu-k. 

SUICIDE, 

under  life  policy,  1131. 

SUNDAY, 

commercial  paper  falling  due  on,  4S4. 

contracts  made  or  to  be  performed  on,  184  et  seq. 

how  regarded  in  computation  of  time,  271,  454. 

SURETY, 

See  Guaranty  and  Suretyship. 

SURETY  COMPANY, 

construction  of  bond  of,  1047,  note. 

SURETYSHIP, 

See  Guaranty  and  Suretyship. 
distinguished  from  guaranty,  1035. 
partner  can  not  bind  firm  by  contract  of,  684 

SURRENDER  OF  LEASE, 

effect  of,  1246. 

T 
TAXES, 

as  between  landlord  and  tenant,  1234. 

between  life  tenant  and  remainderman,  1155. 

on  successions,  1251. 

TELEGRAPHS  AND  TELEPHONES, 
contracts  by  telegraphs,  86. 

limiting  liability  of  telegraph  company,  1032. 
liable  for  negligence,  1031. 
must  serve  all  alike,  1031. 
not  common  carriers,  1031. 

TELLER, 

may  certify  check,  539- 

TENANCY  AT  WILL, 

definition  of,  1249,  1250. 
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TENANCY  FROM  YEAR  TO  YEAR, 
definition  of,  1249,  1250. 

TENANCY  IN  COMMON, 

See  Elevator  Cases. 
definition  of,  1162. 

TENANT, 

See  Estate  for  Life;  Landlord  and  Tenant. 

TENDER, 

amount,  290 

definition  and  effect,  287. 

effect  on  mortgage,  894,  1213. 

on  pledge,  969. 

on  right  of  stoppage  in  transitu,  873. 

on  liens,  294. 
in  what  medium,  289. 
mode  of,  292. 

must  be  unconditional,  291. 
of  property,  287. 
time  and  place,  293. 
waiver  of  defects  in,  295. 
when  must  be  kept  good,  288. 

TERM  OF  OFFICE, 

of  directors  of  corporation,  774. 

TERMS, 

explaining  those  in  contract,  245,  246,  247. 
varying  written  by  parol,  239  et  seq. 

TESTAMENTARY  CAPACITY, 
requisites,  1253. 

TESTIMONIUM  CLAUSE, 
in  deeds,  1193. 

THIEF, 

title  from,  26. 

THREATS, 

effect  on  validity  of  contracts.  174,  176. 

TIME, 

See  Grace,  Days  of;  Negotiable  Contracts. 

as  affecting  contract  in  restraint  of  trade.  205. 
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TIME — Continued. 

computing  on  bills  and  notes,  454  and  note. 

contracts  for  payment  of  money  on  demand  or  call,  269. 

efflux  of  terminating  agency,  606. 

express  provisions  as  to,  270. 

extension  of  as  consideration,  1037. 

for  delivery  by  seller,  855. 

for  making  tender,  293. 

for  notice  of  dishonor,  471  et  seq. 

for  presentation  of  commercial  paper  for  payment,  440,  441,  454. 

for  presenting  bill  for  acceptance,  512,  515. 

check,  538. 
of  acceptance  of  offer,  82,  83. 
of  performance  when  contract  silent,  269. 
provision  as  to  in  partnership  articles,  699. 
Sundays  and  holidays  in  computing,  271,  454. 
termination  of  lease  by  lapse,  1244,  1249. 
when  of  essence  of  contract,  268. 
year,  month,  fraction  of  a  day,  271. 

TITLE, 

See  Real  Property;  Sales  of  Personal  Property. 
bailee  cannot  dispute  bailor's,  910. 
by  accession  and  confusion,  27. 
by  contract,  31. 
by  creation,  28. 
by  gift,  29. 
by  occupancy,  26. 
by  will  and  intestacy,  M. 
covenants  for,  1187. 
examination  of,  1173  and  note, 
insured  bound  to  disclose,  1084. 
sale  passes,  817. 
warranty  of  in  sale,  844. 
when  agent  may  retain,  596. 

TITLE  INSURANCE, 
definition  of,  1146. 

TITLE  TO  REAL  PROPERTY, 

See  Real  Property. 

TORTS, 

definition,  16. 

liability  of  corporation  for,  789. 
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TORTS — Continued. 

of  firm  for  those  of  partner,  695. 

of  infant  for.  lOS. 

of  insane  persons  for,  112. 

of  principal  for  agent's  or  servant's,  603  and  note. 

TRADE, 

See  Illegal  Contracts. 
contract  in  restraint  of,  202  et  seq. 

TRADE  MARK, 

nature  and  acquisition  of,  24,  28. 

TRADE  SECRETS, 

restraints  in  sales  of,  207. 

TRADING  AND  NON-TRADING  FIRMS, 
powers  of  partners  in,  680. 

TRANSFER  OF  STOCK, 

See  Corporations, 

TRAVELING  SALESMEN, 

power  to  receive  payment,  568, 

TREASURER  OF  CORPORATION, 
duties  of,  781. 

TREATIES, 

part  of  written  law,  11. 

TREES, 

as  real  property,  137,  1149. 

TRUST, 

defined,  1164. 

shares  of  stock  held  in,  759. 

TRUST  DEED, 

nature  of,  1219. 

TRUSTEES, 

presumption  of  undue  influence  against,  170   1 73 

TRUST  FUND  DOCTRINE, 

as  applied  to  capital  stock,  792. 
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U 
ULTRA  VIRES  ACTS, 

See  Corporations. 
nature  and  effect  of,  783  et  seq. 

UNCONSTITUTIONAL  LAW, 
definition  and  effect,  14. 

UNDISCLOSED    PRINCIPAL, 

liability  and  rights  of,  577,  598  et  seq. 

UNDUE  INFLUENCE, 

between  parties  in  confidential  relations,  170  et  seq. 

defined,  170. 

presumption  of  between  husband  and  wife,  parent  and  child,  etc.,  171, 

UNRECORDED  DEED, 

See  Deed:  Registration. 

UNTIL, 

meaning  of  in  contract,  270. 

UNWRITTEN  LAW, 
in  America,  10. 
nature  and  source,  6,  7,  8,  9,  10. 

USAGE, 

effect  on  authority  of  agent,  562. 

powers  of  partners.  678,  679. 
may  annex  term  to  contract,  248,  249. 

be  shewn  to  e:;p!ain  contract,  246,  247.  249. 
must  be  consistent  with  express  terms  of  contract,  249. 

known,  249. 

lawful  and  reasonable,  249. 

USUAL  COURSE  OF  BUSINESS, 

who  is  holder  of  commercial  paper  in,  421  et  seq. 

USURY, 

See  Illegal  Contracts  ;  Interest. 

V 
VACANCY, 

clause  against  in  fire  policy,  1097. 

VALUABLE  CONSIDERATION, 

See  Consideration. 
defined  and  distinguished  from  good,  58  and  note 
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VALUE, 

holder  for  of  commercial  paper,  394  et  seq. 
whethtr  statements  of  are  fraud  or  warranty,  1S9. 

VALUED  POLICY, 
defined,  1114. 

VALUE  RECEIVED, 

not  necessary  in  negotiable  paper,  y!6. 
sufficient  to  express  consideration,  134,  1044. 

VENDOR  AND  PURCHASER  OF  LAND, 

effect  of  contract  in  equity,  vendor's  lien,  117\. 

estate  and  title,  1172. 

form  and  nature  of  contract — statute  of  frauds,  136,  137,  138,  1170. 

furnishing  abstract  and  examining  title,  1173. 

preparation  and  form  of  deed,  1174. 

recording,  1171. 

terms  as  of  essence  of,  268. 

"VIOLATION  OF  LAW," 

See  Suicide. 
death  in  under  life  policy,  1131. 

VOID, 

illegal  contract  is,  218. 

infant's  contracts  not,  97. 

when  contracts  of  lunatic  are,  110,  113 

wife's  contracts  are  at  common  law,  121 

VOIDABLE, 

duress  renders  contract,  179. 
fraudulent  contract  is,  166,  168,  169. 
lunatic's  contracts  are,  110,  111. 
when  infant's  contracts  are,  97. 

W 
WAGER, 

nature  and  validity  of,  187,  188,  189. 

WAGER  POLICY, 

legality,  1072,  1124,  1133. 

WAIVER, 

of  defects  in  tender,  295. 

of  forfeiture  hf  landlord,  124S. 
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WAIVER— Continued. 

of  notice  and  proofs  of  loss  in  insurance,  1109,  1112,  1134, 
of  corporate  meeting,  772. 
of  dishonor,  478. 
of  presentation  of  commercial  paper,  451. 
of  rights  under  contract,  268. 
of  right  to  demand  freight  in  advance,  983. 
to  rescind  contract,  321. 

for  breach  of  warranty,  875. 
WAR, 

as  dissolution  of  firm,  704. 
effect  on  agency.  625. 

on  contracts,  90. 
excusing  demand  and  notice,  450  and  note. 

WAREHOUSEMEN, 

See  Bailments. 

WAREHOUSE  RECEIPTS, 

definition,  negotiability  and  use,  939. 

WARRANTY, 

See  Fire  Insurance  I;  Life  Insurance;  Marine  Insurance;  Real 
Property;  Sales  of  Personal  Property  III. 
by  bailor  who  lets  for  use,  929,  930. 
covenant  of  in  deed,  1189. 
effect  of  special  warranty,  1191. 
in  accident  insurance,  1140. 
in  fire  insurance,  1079  et  seq. 
in  life  insurance,  1127. 
in  marine  insurance,  1142. 
in  sales  of  personalty,  841  et  seq. 
of  qualified  indorser,  434. 
of  transferrer  of  commercial  paper  by  delivery,  434. 


WARRANTY  DEED, 

WASTE, 

definition,  1156. 

WATER, 

WATER  CARRIERS, 
delivery  by,  IOCS. 


See  Deed. 


See  Real  Property. 
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WATERED  STOCK, 
validity,  744. 

WAYS, 

as  real  property,  1151. 

WHARFINGERS, 
defined,  934. 
rights  ai;d  liabilities,  942. 

WIFE, 

See  Husband  and  Wife;  Marriage;  Married  Women. 

WILLS, 

See  Executors  and  Administrators. 
capacity  to  make,  1253. 
defined,  1252. 
executor  under,  1252. 
form  and  execution  of,  1254. 
kinds  of,  1252. 
necessity  for,  1254. 
probate  of,  1257. 
revocation  of,  1255. 
right  to  dispose  of  property  hy,  1251. 

WITHOUT  RECOURSE, 
indorsement,  434. 

WITNESSES, 

requirement  of  in  deeds,  1196. 
to  wills,  1254. 

WOMEN, 

See  Dower;  Husband  and  Wife;  Married  Women. 
when  of  age,  92. 

WORDS, 

how  understood  in  contract,  251  et  seq. 
of  inheritance  in  a  deed,  1183. 

WORKMEN, 

combination  between,  210. 

WRITING, 

See  Alteration  of  Written  Contract;  Deed;  Frauds,  Statute  of. 
alteration  of  contracts  in,  302  et  seq. 
contracts  that  must  be  in,  126  et  seq. 


736  Index. 

[Appendix  references  are  to  pages,  all  others  to  sections.^ 

WRITING— Conhww^rf, 

correcting  mistakes  in,  145. 

land  must  be  conveyed  by,  1175,  1176. 

representations  as  to  credit  of  another  must  sometimes  be  in,  161, 

sufficiency  of  in  sale,  828. 

within  statute  of  frauds,  133  et  seq. 
to  take  case  out  of  statute  of  limitations,  342. 
when  acceptance  must  be  in,  143,  501  et  seq. 

agent  must  be  appointed  by,  551,  552,  828. 

contract  of  guaranty  and  suretyship  must  be  in,  1038  et  scq 

lUtant  must  ratify  by,  102, 

WRITTEN  CONTRACT, 

See  Evidence;  Frauds,  Statute  of. 
effect  of  loss  of,  310. 
oral  evidence  to  vary  or  contradict,  239,  240  et  seq. 

WRITTEN  LAWS, 

definition  and  classes  of,  12,  13, 

WRONGS, 

definition  and  kinds,  16. 

YEAR, 

contract  not  to  be  performed  in,  141 
meaning  of  in  contract,  270. 

YEARS,  ESTATE  FOR, 
definition,  1220. 
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